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Sylvesteb and others v. Danzigbb.* 

{Circuit Oowt, E. D. Louisiana. June 6, 1887.) 

[hboï-tenct— Discharge— FoEBiGN Chbditob. 

Défendant made a cessio bonorum in the insolvent-court of Louisiana. Plain- 
tifEB, citizens of New York, brought a suit against the syndic of thie insolvent 
estate in the state court having jurisdiction thereof, to enforce a vendor's 
lien upon some goods sold by them to him; and, tecondly, plaintiSs wentinto 
the insolvency court, and took a rule to hâve certain goods delivered to them, 
•which, they alleged were their property , and not included in the cession. Held, 
that the pïaintiffs could not be held to hâve implleâly assented to the défend- 
ant' s discharge.' 

On Exceptions. ' 

Hatry H. Hall, for pïaintiffs, 

Joseph P. Homor and Francis B. Lee, for défendant. 

BiLLiNGS, J. The question subrnitted is whether, upon the facts stated 
in the plea, the pïaintiffs hâve participated in the insolvency proceed- 
ings of the défendant, so as to conclude them by his discharge. 

The défendant had made a cesdo bonorum in the insolvent court of the 
State, and bas since been discharged. What the pïaintiffs are alleged to 
hâve done is — Mrst, to bring a suit against the syndic of the estate to en- 
force a vendor's lien upon some goods sold by them to him; and, sec- 
ondly, to go into the insolvency court, and take a rule to hâve certain 
goods delivered to them, which they alleged were their property, and not 
included in the cession. 

In the case oî Hyde v. Stone, 20 How. 170, it was held that bringing 
in the state court a suit which was under the laws of Louisiana trans- 

'Keported by Joseph P. Homor, Esq., of the New Orléans bar. 

'A discharge under the insolvency laws of Massachusetts does not bar the riglit of re- 
covery of a non-resident creditor, unless he was a résident of the state at the time of the 
liroceedings, pr voluntarily submitted to its jurisdiction and assented to the discharge. 
Norj-is V. Atkinson, (N. H.) 5 Atl. Rep. 710, and note. 

v.32F.no.l— 1 
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ferred to the "insolvency court, in which defendant's insolvency proceed- 
ings were then pending, and cumulating that suit with those proceed- 
ings, was not a participation in the insolvency proceedings in such a 
manner as constituted an assent.; ; Prof. Parsons (2 Pars. Cont. 536) 
States the test to be "whether the creditor has assented to the relief or 
discharge of the debtpr expr^ssly, or t>y some équivalent act, as becom- 
ing a party to the process against him under the law, taking a dividend 
andthelike." 

In this case the question is, "Did the creditor do anything, or dérive 
an^: adyan'togej under 6r by yirtue 6f the insolvent proceeding? " I 
think he did not. He folio wedup his rights precisely as he could hâve 
donc without any insolvent law. He proved no claim. He received 
no dividend. His condition was in no respect changed from what it 
would hâve been if there had been no insolvent proceedings. He can- 
not be held to hâve impliedly assented to defendant's discharge. 

Let the exception be overrûled. 



Slyfœïjd «. Healy. 
{Ci/rpuU €ourt, N. D. lovia, 0. P. January Tenu, 1886.) 

1. TaX SaM^I^BIOD FOB RBDBMPTiON-j-IirOTICK OF EXPIRATION— AfPIDATIT DP 

Service— Limitation. ' 

Before the issuance of a county treasurer's deed of lands sold for taxes an 
affidavi): that notice had been given to the owner of the expiration of the pe- 
riod for rédemption was filed, which was def ective in that the seal of the 
notary was not attached to the jurât. Held, that the defect was capable of 
being remedied, and that tbe lapse of flve years would operate as a bar to ques- 
tion the validity of the deéd, under Code lowa, § 908, providing that "action 
for the fecovery of real property sold for non-payment of taxes must be 
brought' Within flye years frôm the eziacution of the treasui-er'? deed. " 

S. Samb^Action por Rédemption— Limitation. 

Code ïpwa, § 902, providing that an. action for the recovery of real estate 
Bold foir nàn-payment of taxes muât be brought within flve years from the ex- 
écution' of the treasurer's deed, cannot be set up as a défense to an action for 
redemptiQn;frpû4 a tax sale, wherp notice of the expiratio^ of theperiod of ré- 
demption hâs not been given to the àctual owner of the land as required by 
Code,^'89'4. ' ■ 

In Equity. Bill to redeem certain realty from; taX sale, and to quiet 

title. : •'. :.:•!' ■> ■ 

A. F. Call and Geo. E. Clarke, for complainant. 
Wright' &FarreUf ioT deîendànt. • 

Shiras, J. Complainant seeks in this cause a decree to the effect that 
he is entitled to redéem two pièces of realty from tax sales, and prays that 
the tax dèëdè iéxecuted by the treasurer of Palo Alto county be set aside, 
and complainant's title be quieted thereto. The case is submitted on a 
stipulation setting forth the facts, from -which it appears that complainant 
is the owner of the fee title to the S. W. i of N. W. i of section 11, town- 
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shîp 97 Ni,' of range 31W., of fifth 'pritocipal ihçrfdiân, and the N. W. 
i of S. ;W. ibf section 82;. towùsbip 94 N,, of range 31 W., of fifth prin-, 
cipal meridian. To the first-described pièce the défendant holds a tax 
deed, executed by the tteasurer of Palo Alto county On the twenty-eighth 
day of April, 1879., and duly filed for record on the tv?enty-fourth day 
of May, 1879. To the last-deScribed pièce the défendant holds a tax 
deëd executed by the treasurer of Palo Alto eoijnty on the twenty-third 
of July, 1877, and duly filed for record on the twenty-sixth of July, 
1877. The présent proeeedingto redeem was comraencedin July, 1885, 
more than five years after the time of recording the treasurer's deeds, 9.3 
above stated. From the agreed statement of facts, it appears in the years 
1878 and 1879 the S. W. i of N. W. i of section 11 was taxed in the 
name of JjîGraham. Under the provisions of section 894 of the Code 
of lowa, in order to entitle défendant to demand and the treasurer of tiif 
county to exécute a valid tax deed of thèse premises, it was necçssary 
that the holder of the tax certificate should serve notice upon said Gra- 
ham that the right of rédemption would expire in 90 day s. Proper 
proof of the service of such notice is required to be made by affidavitof 
the holder of the certificate, or his agent, the same to be filed with the 
treasurer. Until such notice is given, and the proper proof is filed with 
the treasurer, he has no right to exécute the deed. In the présent case 
it is admitted that the notice was in fact given, but it appears that the 
aflBdavit of proof filed with the treasurer was defective, in that the seal 
of the notary was not attached to the jurât. 

Under the rulings made in Tmiisv. WUhrow, 10 lowa, 307, andSiephens 
V. WUliamSy 46 lowa, 542, it must be held that the so-called affidavii is 
lacking in an essential requisite, and the proof of service was not made 
by affidavit, as required by the statute. It appears, however, that the 
treasurer did in fact exécute a deed proper in form, which wfls delivered 
to défendant, and by him duly recorded, more than five years before the 
bringing of this suit; and défendants claim that the lapse of the five 
years bars the right of recovery under the provisions of section 902 of the 
Code. 

In Tmlock v. BenUey, 25 N. W. Rep. 824, the suprême court of lowa 
held that, when a notice of the expiration of the time of rédemption hac? 
in fact been given, but the proof made thereof and filed with the treas- 
urer was defective in some particular capable of being cured by amend- 
ment, then the five-years limitation contained in section 902 was appli- 
cable. 

The failure to afiix the seal to the jurât is a defect which may be rem 
edied, it being admitted in the statement of facts that M. L. Brown, be- 
fore wbom the affidavit was signed, was a duly commissioned notary at 
that time, and that the omission to attach the seal to the jurât was by 
mistake and oversight, and hence the présent question cornes within the 
rule in Trulock v. Bentley. It foUows that the lapse of five years opér- 
âtes as a bar to the right of complainant to question the validit}' of the 
deed to the S. W. i of N. W. i of section 11, and as to this quarter sec- 
tion complainant's bill must be dismissed. 
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Touchîng the N. W. i of S. W. i of section 32, ît appeare that the tax 
deed was executed on the twénty-third of July, 1877. The notice filed 
with the treasurer was an affidavit showing that a notice addressed to one 
J. M. Eldridge, or the unknown owners, was published for the requisite 
length of time in a newspaper of Palo Alto county. The land at the 
time the notice was published was taxed in the name of M. Healy, the 
défendant. It does not appear that the land was ever taxed to Eldridge, 
or that he ever had any interest therein, The facts are therefore that 
the land was assessed in the name of the person holding the certificate 
of purchase» and that no notice of the expiration of the time of rédemp- 
tion was given to any one except to Eldridge; and it does not appear 
that he had any interest whatever in the land. In fact, therefore, no 
notice of the expiration of the time of rédemption was given, and the 
question is whether the fact that the land was assessed in the name of 
Healy, the holder of the tax certificate, will dispense with the necessity 
of doing that which the statute expressly requires, i. e.,giving notice to 
the person in whose name the property is taxed. On ttie one hand, it 
is argued that giving notice to Healy would be a vain and useless thing, 
because he was the very party who was about to apply to hâve the deed 
executed, and he already knew ail the notice could give him knowledge 
of. On the other, it is said the requirement of the statute is imperar 
tive, and, unless obeyed, the treasurer has no right to exécute the deed. 
The spirit of the section in question is to provide that the right of ré- 
demption shall not be lost to the owner of the land until he has had 90 
days' notice of the fact that the time of rédemption is drawing to an end. 
The letter of the section requires service of the notice upon the person 
in whose name the property is taxed. In the présent case, the défend- 
ant does not show or claim that he has fulfiUed the spirit of the section 
by giving notice to the actual owner, and admits that he has not ful- 
filled the letter of the statute. The treasurer had no right to sit in judg- 
ment upon the question whether the défendant was excused from obey- 
ing the letter of the statute. No notice was given, and, in the absence 
thereof, the treasurer could not lawfuUy exécute the deed. The issu- 
ance thereof was a void act, and is not cured by the five-years limitation 
found in section 902. It is a defect not curable by any amëndment to 
the papers or proofs, and, under the rule recognized by the suprême court 
of lowa in Trvlock v. Bentley, J,he five-years limitation is not applicable. 

As to this quarter section, therefore, complainant is entitled to a de- 
cree entitling him to redeem said quarter section. 

The cosls will be equally divided. 
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New Orléans Wateb-Wores Co. ■»., Eenst and others. Same v. Ma- 
GiNNis OïL & SoAP Works. Same v. Ruch. Same v. New Or- 
léans C. & L. R. Co.^ 

{Circuit Court, E. D. Louisîana. June 15, 1887.) 

1. Wateb Company— Exclusive Pritilegbs. 

An injunction will not issue to prevent défendants from procuring water 
f rom a river in pipes, in a city whare the exclusive privilège to do so bas been 
granted to a company, when such company bas no mains, or no adéquate 
mains, for the delivery of water in sufflcient quantities for tbe wants or tbe 
défendants. 

a. Same — "Contiguotjs Pbeson"— Louisîana Statute. 

The cbartér of tbe New Orléans "Water-Works Company (Acts La. 1877, p. 
51) provides, in section 18, "tbat notbing in this act sball be so construed as 
to prevent tbe city council from granting to any person or persons, contigu- 
ous to tbe river, tbe privilège of laying pipes to the river, exclusively for bis 
or their own use." The suprême court of the United States decided in Watér- 
Works Co. V. Rivers, 115 U. S. 674, 6 Sup. Ct. Bep. 273, that tbe proprietor of 
a building flve blocks from the river was not "a contiguous person. " There- 
fore no lot can be contiguous unless it actually fronts on the river, or is sep- 
arated from the river only by a public bigbway, with no private owner inter- 
vening, or, possibly, on a block or square so situated. 

On Rule Md for Injunctions. 
J. R. Bechwith, for complainant. 

B. Frank Jonas and /. 0. Nixon, Jr., for Emst & Co. and Louis Ruch. 
W. S. Bmedid, for Maginnis Oil Co. 

Geo. H. Braughn, Chas. F. Buck, Max DinkéUpdl, and W. 0. Hart, for 
New Orléans C. & L. R. Co. 

BiLLiNGs, J. Two questions are presented in addition to those already 
passed upon by former decrees in this court: 

1. Whether an injunction shall issue when the complainant has no 
mains, or no adéquate mains, for the delivery of water in sufficient 
quantities for the wants of the défendants. This question must be an- 
swered in the négative, from the very title of the act under which the 
complainants claim, which is as folio ws: "No. 33. An act to enable 
the city of New Orléans to promote the public health, and to afford 
greater security against fire, by the establishment of a corporation to 
be called the 'New Orléans Water-Works Companj','" etc. It cannot 
be that it was the intention of the législature to deprive any person of, 
or^to limit any person in, the use of water by the exclusive right given 
to complainant. The object of the grant, and the création of the water- 
works corporation, was to furnish, and not deprive of, wat«r. The 
clause in complainant's charter which requires it to lay mains in streets 
whenever the water rates in any street of petitioners amount to 10 
per cent, per annum of the cost of laying mains, was intended to give 
the citizens an additional right, and by no means takes away their 

' Reported by Joseph P. Hornor, Esq., of the Kew Orléans bar. 
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right to supply themselves with water if the complainants hâve not the 
-iateîlitiesr'yièrefor. ■ Wherever* : therefors, the cdmplaioanéybasi nç> mains 
oix- the 'fltr^t on which the defeiwiftpts' property suppiie^i or ,to be sup- 
plied, with water is situated, or wherever.there; are Eoains, but they 
are inadéquate to furnish the amount of water requisite for the défend- 
ants' use, the injunction is refqsed. "Whenevej* the défendants désire, 
the matter as to whether there are mains, or whether they are adé- 
quate, may be referred to a master to take the évidence, and report the 
satne,Tîvith his condusions, tb the; court. 

.^, , j!àU jto the clause with refëreiicp to "çontiguous persons." The grant 
is (section' 5) "of the exclusive privilège of supplying the city of New 
Orléans and its inhabitants with water from the Mississippi river, or 
any other stream or river, by meàns of pipes and conduits." The charter 
further provides : (m/er aUa) that the water-works company "may hâve 
the right to levy and place any number of conduits or pipes or aque- 
ducts, aijd to cleaiise and repair the same, through or over any of the 
lands or etreete of the city of New Orléans." Section 18 of the charter 
pïovides "that pôthing in this actshall be so construed as to prevent the 
city couiicil frpni granting to any person or persons, çontiguous to the 
river, the privilège of laying pipes to the river, exclusively for his or 
their own use." 

In Water-Works Co. v. Rivers, 115 U. S. 674, 6 Sup. Ct. Rep. 273, 
the suprême court decided that the proprietor of the St. Charles Hôtel 
was not 'fa çontiguous person." ..The St. Charles Hôtel is five blocks 
from the river. It being settled ithat it is not çontiguous, it seems to 
me that no lot can be çontiguous unless it actually fronts on the river, 
or is separated from the river only by a public highway, with no privaté 
owner intervening, or possibly on a block or square so situated. There 
is no Une of demarkation short of this; for, in a broad sensé, the whole 
city of New Orléans is çontiguous to the Mississippi river. 

I think thsit tie question of contiguity must hâve been meant to be 
determined by présent cireumstances. The limitation in the eighteenth 
■ section of liie charter présupposes a right already existiug which is rec- 
ognized, not ereated. If an owtier had been, but is not now, within the 
•meaning of the, term," çontiguous," as hère used, his former right would 
hâve passed from him aloug with ail other righte dépendent uppn con- 
tinued, présent contiguity. It foUows, no one of the défendants is a 
j person çontiguous to the Mississippi river except Louis Ruch. His 
property is .separated from the river only by a streeti or public highway, 
I and he is a " cohtiguous person ." : 

3. As to the; priée tdJbe charged for the deliveryof water. The su- 
prême court ofour State hâve construed the provision of the charter as 
to what shduld be the niaximum price or rate. This rate must not be 
exceeded. '■ ;,: ; ; 

The injunotion is refused^ as to défendant Ruch, and as to the de- 
fendant the New Orléans City Railroad Company, to the extent to which 
there are no mains on the street adjacent to the places where they re- 
quire and obtain water. In the other cases the injunction wiU issue. 
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The înjunclioli will be conditioned that the rate of the charge shall in 
no case exceed that established by the suprême court, and a défendant 
may at any time àpply to the court for an order to enforce this condition. 



Glbnn, Substituted Tnisteé, i). Macx)n and others.^ 
(Oireuii Court, E. D. Loutsiana. May 30, 1887.) 

OOBPOIUTIONS— ReCEIVBK— CONSTBUCTTOS OF ORDER— ASSESBMENTS. 

In a suit brought by a stookliolder, on behalf of himself and of other stock* 
holders who may jpin him in t^ie suit, against the corporation, its direc.jrs 
and superinténdent, seeking an injunction to prevent waste, and asking for 
areceivèr,')» receiver was appointed, and the order containedJ thèse Words: 
"And, if there shali be any sums due upon thershares of tbe capital stock of 
sald Company, the sald recelver wlll proceed to oolleçt and recover the s'^me, 
unless tbe persons from whom the said sums may bé due shall be whoUy in- 
solvent, àiad for this purpose mfty prosecute actions," etc. Eeld, tbM the 
authority intended to be conferred was merely to brins. suit in case the court 
should levy an assessment, and that the order of itself did not amçunt to a 
call. from %hich prescription would begln to run. 

On Motion for New Trial. 

Alfred GoldOmaiie, for plaintiff. 

IJwmas J. Semmes and James Legendre, for défendants. 

BiLLiNGS, J. This action ia brought for the recôvery of 70 per cent, 
of the subscription, as shareholders, against nunierous citizens of this 
State. Ail othèr questions having been adjudged, the rémaining ques- 
tion is to be considered whether the order appointing a receiver, and de- 
fining bis powers, in the case of Reynolds v. NaAwiud Exip. & Tramp. Go., 
formerly pending in the circuit court for the Pourth circuit of thé United 
States, district of Virginia, on Jànuary 12, 1867, amounted to a call 
upon the stoekholders for the full amount of their subscriptions for stôfck. 
The question is, did the order or decree aiïiount to any call at ail? If 
it did, théi^ it is conceded prescription began to run, and the action 
would, to the extent of the call, be barrèd. 

That suit is an action institùted by Reynolds as a stockholder, he otvn- 
ing, as he allèges, 50 shares of the stock of the corporation, in behalf of 
himself and the other stoekholders who may join him in the suit against 
the corporation, its directors and superinténdent. The suit was an in- 
junction suit to prevent waste by paying usurious interest and by gross 
négligence. A receiver is also asked for, and was appointed. The or- 
der appointing the receiver is in the usual form , and contains thèse words : 
"And, if there shall be any sums due upon the shares of the capital stock 
of the said company, the said receiver will proceed to collect and recover 

^Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 



8>' FEDEBAL HBPOETEE. 

the same, unless the persons from whom the said sums may be due shall 
bewholly insolvent; and for this purpose may proseoute actions," etc. 
The bill further states that the» , directors are about to sell the stock of 
the plaintiff himself and.others,.though it does net state whether for an 
unpaid assessment or for some other cause. It appears that the capital 
stock of the company was $5,000,000. 

It seems to me that thelanguage, "and if there shall be any sums due," 
etc. , must be construed by the considérations coming from the nature of 
and parties to the suit. The suit is brought by a stockholder to prevent 
waste, and to wiiid up the affairs of a corporation. The amount of in- 
debtedness is not alleged, further than that the corporation is averred to 
be insolvent. l'he creditors are not complainants. Nobody is a party 
or is asked to,become a party complainant except stockholders. Under 
thèse ciroutnstances, and tipon thèse facts, I construe the language giv- 
ing the réceiver power to bring suit; — i. e. , the words " if there shall be 
any sums du» upon the shares ©f the capital stock"— to mean to bring 
suits, "or if in the course of litigation the court shall order any assess- 
ment." Jt.,wasintendéd by thèse words not to levy an assessment, but 
to give authority to coUect whatever assessments should thereafter be 
levied, My opinion is tha:t therei vas hère no action of the court mak- 
ing what is térmed à "call" or assessment upon the stockholders for the 
payment of their subscriptions. Therefore I must still hold that the 
plea of prescription is overruled. It follows thatjudgment must go for 
the plaintiff. 

As to the time of entering this judgment. None of thèse numerous 
causes are appealable. This is a suit brought by a trustée to wind up 
theafiàirg of a corporation whose debtors réside in many states. There 
will be no inconvenience caused to him if there should be a delay in 
entering thèse judgments, provided; there is security given. Therefore 
a motion may be made, at any time within 10 days, by any of the de- 
fendants, upon their giving bond with security for the payment of any 
judgment wbich shall be ultimately rendered againstthem in the cause. 
Upon such motion being made, and such a bond being given, (say to 
exceed by one-fourth the amount claimed in the pétition,) the court will 
take under advisement the motion, and hold the sameuntil the question 
of rescission of the order to pay the assessment is passed upon in the 
appeUate chancery coxirt in Virginia. In the other cases judgment will 
be entered and signed at the end of 10 days. 
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Stockton, Atty. Gen. of New Jersey, v. Baltimoke & N. Y. R. Co. 

and others. 

(Circuit Court, D. 2few Jersey. August 1, 1887.J 

1. COUSTITUTIOKAL LaW ^ Po-frEB "TO RB&xnbATB COMMEKCE" — IntbBSTATB 

Bbidgb. 

The act of congress of June 16, 1886, authorizing the Staten Island Rapid 
Transit Company, a corporation of New York, and thé Baltimore & New 
Yorli Railroad Company, a corporation of New Jersey, or either of them, to 
construct and maintain a railroad bridge across the Staten Island sound, 
known as "Arthur Kill," and establishing "the same as a post-road, " is 
within the power "to regulate commerce" vested in congress by the constitu- 
tion of the United States, it 'being compétent for congress, under that grant 
of pow«r, to open up commercial communication between différent states, by 
land as well as by water.* 

2. Sàmb— Consent of the Stateb. 

The pOwér of congress in thifl respect being suprême, and the act In plàin 
terms granting authority tp buîld :the bridge, the privilège isi mot proniissory 
in its character, and may be exercised without the consent or concurrence of 
the States in which the structure is authorized by the act to be placed. 
8. Same— Qbant Constbubd. 

The grant by congress, in the exercise. of its power to regulate commerce, 
of the privilège of erecting and maintaining a bridge across navigable water 
, fromone State to another, is, in effect, a grant of the mère use of the soil 
n^e^ed for the structure, and not an assumption of exclusive jurisdiction ovër 
Buch territory. Cession bf the soil by the state in which the land lieB is, 
therefore, not necessary to the exercise of the privilège.' ' 

4. SAMB— COEPOEATIONB— ClTIZBNS OF ANOTHEE STATB— FOtTRTEENTH AMÉSD- 

MBNT. ' ■ >f 

The New Jersey act of April 6, 1886, prohibiting any person or corporation 
frOm erecting any bridge, etc., over or in any part of the navigable waters 
where the tide ebbs and flows, and separating that state from other states, 
without permission from the législature of that state, is unconstitutional so 
far as it is sought to be put into opération against the Staten Island Ràpid 
Transit Company, a corporation of New York, claitning to exercise the privi- 
lège conf erred upon it by the act of congress of June 16, 1886, of erecting and 
maintaining a railroad across Staten Island sound, or "Arthur Kill. " 
6. Eminbnt Bomain— Littosal Rishts— State and Fédéral Jdbisdiction. 

The shore and lands under water of the navigable streams and waters of 
New Jersey, which, prior to the Révolution, belonged to the king of Qreat 
Britain as part of the jura regalia of the crown, passed to the state at the 
close of that war, but the state succeeded to them as trustée of the people at 
large; and, the right of the state therein not being such property as is suscep- 
tible of pecuniary compensation, it is not "private property, " within the 
meaning of Const. U. S. aUiend. 5, providing that private property shall not 
be taken for public use without just compensation. 

On Bill for Injunction. 

John P. Stockton, Atty. Gen., Barker Gummere, aaA Oorilandt Parker, 
for informant. 

A. Q. Keashey and W. W. Macfarland, for défendants. 

Bbadley, J^s*^<^6' "T^^s case was commenced by information filed by 
the attorney gênerai of New Jersey, in the court of chancery of that 

'As to what is iiicluded under the term "commerce, " within the meaning of the 
clause of the constitution granting the power to congress "to regulate oomiufcpoe," see 
Head-Money Cases. 18 Fed. Kep, 135, and note; Memphis & L. R. R; Co. v. Nolan, 14 Fed. 
lïo].. 534; Norfolk & W. R. Co. v. Com., 6 Atl. Rep. 45. 
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state, prayîng for an injunction to restrain the défendants from erecting 
a bridge, across Arthur. kill,:beitween New Jersey and Staten island, in 
the State of New York, upon the lands of the state situate on the shore, 
and under the waters of saiii kill. The chancelier granted a prelimi- 
nary injunction upoû the MU Md affidavits. The défendants hâve re- 
moved the case tothiscpurty^.one arising under the constitution and 
laws of thç United States, and hâve filed an answer. Motion was then 
madè ta dissqlye the injtuictibûj but, af ter argument, the parties stip- 
ulated to submit the case as lïippn final hearing on bill and answer. 
There are no controverted facts in the case. 

Thé Staitéo léland Rapid "Traiisit Railroad Conipany, a corporation of 
New York, bne of the^ défendants, claims the right to build the bridge 
in question:, arid to occupy the latids under water necessary for the sup- 
port of its piers, under an act of congress, approyed June 16, 1886, en- 
tiUed "An act to authori?e the .construction of a bridge across the Sta- 
ten Island sotind, known as 'Arthur Kill,' and to establish the same as 
a post-road.'* This act dediârès: 

"Section 1. That itshall belawfulfor the Staten Island Bapid Transit Com- 
pany, a corporation existing under the laws of the state of New York, and the 
Baltimore & !N'ew York Bailroad Company, a corporation existing under the 
laws of the state of New Jersey, or either of said companies, to build and 
maintain a bridge across the Staten Island sound, or Arthur kill, from New 
Jersey to Bichmond county, Nevf York, for the passage of raiiroad trains, en- 
gines, and cars thereon, and to lay on and over said bridge railway tracks for 
the more perfect connection of any railroads that are or shall be constructed 
to the said sound at or opposite said point; and in case of any litigation con- 
cernlng any alleged obstruction to the free navigation of said sound on ac- 
count of said bridge, the cause may be tried before the circuit court of the 
United States of either of said stâtes in whicl} any portion of said obstruction 
or bridge touches, and that ail miîw^y companies desiring to use the said 
bridge shall hâve and be entitled tç» equal rights and privilèges in the passage 
over the same,: and in the use of ithe machinery and fixtures thereof, and of 
ail the approaches thereto, for: a reasonable compensationi to be paid tothe 
owners of said bridge under and upon such terms and conditions as shall be 
prescribed by the sècretary of war upon hearingthe allégations and proofs of 
the parties, in case they shallnot agrée. 

"Sec. 2., "liât s^id bridge shall beçonStructed as a pivot draw-bridge, with 
a drawpver the, main channel pf, the sound at an accessible and navigable 
point, andîWjth spans of notlessitban two hundred feetitilengfchinthe clear 
on each side of the central or pivot pier of the draw; and said spansshall not 
be less than thirty-two feet above mean low-water mark, measuring to the 
lowest member of the bridge superstructure; and provided also, that said 
. draw shall' bè©peAedpromptly,V\ipon signal, except when trains are passing 
over the said bridge, for the passage of boats whose construction shall not be 
sùch as to admit Qf their passage undçr the draw of paid bridge when closed; 
but in no case shall unnecessary delay occur in opening the said draw after 
the passage Q^jtrains; and the said companyor corporation shall maintain, at 
its own' expëtîsè, from sùnsët tp àùririse, such lights or other signais on said 
bridge as thWlight-house boardsbàll prescribe. 

"Sec. 3. That any bridge constructed under this act, and according to its 
limitatittiis.'éhkll be a la wful structure, and shall be recognized and Isnown 
as a post-route, Mpon which, also, no higher charge shall bé made for the 
transmission over the same of the maUs, the troops, and the munitions of war 



STOCKTON i;. BALTIMOEE & N: Y. R. CO. 11 

of the United States than the rate per mile paid for their transportation over 
the railroads or publie highways leading to said bridge; and the United States 
shall hâve the right of way for ppstal telegraph purposes across said bridge. 

"Sec. 4. ïhat the plan ahd location of said bridge, with a detailed map gf 
the sound at the proposedsite of the bridge, and near thereto, exhibiting the 
depths and currents, shall be submitted to the secretary of war for his a'p- 
proval, ànd, until he approve the plan and location of said bridge.it shall not 
be built; but, upon the approval of said plan by the secretary of war, the said 
companies, or either of them, may proceed to the érection of said bridge in 
conformity with said approved plan; and, should ^ny change be made in the 
plan Of said bridge during the progress of the workthereon.such change shall 
be subjéct likeWise to the appiroVfd of the secretary of war. If thè secretary 
of war shall at any time deem any change or altération necessary in the said 
bridge so that the same shall not obstruot navigation; or if he shall think the 
removal of the whole structure necessary, the altération so requlred, or the 
removal of the whole structure, shall be made at the expenae of the parties 
ôwning said bridge. And if said bridge shall not be flnishçd within , two 
years frdm the passage of this àct, the rights and privilèges hereby granted 
shall détermine and cease. 

"Sec. 5. That the right to alter, amend, or repeal this act is hereby ex- 
pressly reserved. " 

The said Staten Island Rapid Transit Railroad Company proposes to 
build abridge across Arthur Mil; under and in conformity with this aoti 
to connèctits own road on Staten Island with another railroad thrOugh 
and across thestate of New Jersey, for the pùrpose of interstatô trans- 
portationj and, in pursuance of that design, hasadopted a site for'the 
location of the bridge, from a certain point in the city of Elizabeth to 
Staten island; and has caused the plan and location of said bridge, with 
a detailed map of the sound at and near the same, (as required by the 
act,) to be submitted to the secretary of war, who bas approved the ssLtoe. 

The Company, by its engineer and contractors, {who are made co-dé- 
fendants in the case,) proceeded to make préparations for laying the 
piers and erecting the bridge according . to the plan thus approved. 
Thereupon the attorney gênerai of New Jersey, deeming the property 
rights and sovereignty of the state in danger of violation from the erecli<)n 
of the proposed bridge, filed the présent information to prevent it. 

The information states the ordinary doctrine that the state is owner Of 
the shore and land under waterof ail navigable streams and arms of the 
sea within its borders; that this ownership was apart of the jura regaUa 
of the king of Great Britain, by virtue of which he #as seized and pos- 
sessed of an estate in fee-simple absolute in said lahds; and that,' at the 
Révolution, this state, in its sovéreign capacity, succeeded to the rights of 
the crown, and that thisright of suprême dominion had never been ceded 
or surrendered to the United States; and that, without such cession or 
surrender, the United States could not take possession of said lands, or 
authorize other parties to do so, except by making compensation there- 
for, as provlded in the fifth amendment to the constitution; and that, at 
the place of location of the proposed bridge, their ownership of the soi!, 
on the part of the state, extended from ordinary high-water mark to the 
centerline of the sound, being the, boundary lirle between New Jersey 
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and New York, as settled by agreement in 1833, and confirmed byact 
of congresS; June 28, 1834. 

The information furthét states that this ownership on the part of the 
state haa been practically exercised by it for more than a century past, 
by regulating the enjoyment and disposition ofthelands under the nav- 
igable waters within its limits, passing laws for the préservation and 
protection of theoyster fisheriestherein, and authorizing the construction 
of wharves, with solid fiUing, to certain prescribed limits beyond low- 
water mark, and that for thèse privilèges the grantees are required to 
pay and bave paid a certain compensation to the state. It is contended 
by the informant that the act of congress cannot be construed as intend- 
ing to give anyauthority to tiake any portion of said lands without com- 
pensation; that said act mustbe construed as a mère license or permis- 
sion tp éréct the proposed bridge, sO far as cotigress, the conservator of 
iiavigatiopj is concerned, leaving the companies to obtain from the state 
the usual autbority to build the bridge on the territory and lands of 
the state;, but that iffthe act shpuld be, construed as giving authority to 
erect the bridge without the consent of the state, and without compen- 
sation for taking its lands therefor, then it is violative of the constitu- 
tion of the United States, not only for authorizing the lands of the state 
to be taken without compensation, but for enlarging the powers of a 
corporation oreated by the state itself, (if the bridge should be built by 
the .Baltimoreà New York Railroad Company,) and authorizing it to do 
what, by its own charter and other laws of the state, it is prohibited 
from doing, 

The information further contends that the other corporation défend- 
ant, the Staten Island Rapid Transit Company, is not a corporation of 
New Jersey, and has no authority from the state to exercise any corporate 
franchises therein, and .cannot lawfuUy do so, except by the comity of 
the state, which has not been aocorded to it; that, instead of any such 
comity having been exercised, the said company is expressly prohibited 
from exprcising any such powers or franchises as that of building said 
bridge by an act of the législature of New Jersey, passed April 6, 1886, 
which prphibits anyperson or corporation from erecting any bridge, via- 
duct, or fixed structure over oniù any part of the navigable waters where 
the tide ebbs and flows, and separating said state from other states, with- 
out permission of the législature of New Jersey first given by statute for 
that purpose, and that no such permission has ever been àsked or given. 

The answer of the défendants does not advance any material new facts, 
except to state that the Baltimore & New York Railroad Company has 
nothing to do with the proposed building of the bridge, and that the Staten 
Island Rapid Transit Railroad Company proposes to build it as a Connect- 
ing link in à line of railroad extending from the bay of New York across 
the soil of the states of New York, New Jersey, Pennsylvania, and other 
states, as an instrument of commerce among the states, and claims the 
right to do so under the act of congress before recited. 

The first question to be examined is the true construction of the act 
of congress on which the case arises, — the informant contending that it 
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is merely permissory in its character; and the défendants, that it gives 
authority and power to build a bridge, without référence to any author- 
ity from the state. This question need not detain us long. The words 
of the act are broad enough to eonfer the authority, if congress had power 
to eonfer it. The language is: "It shall be lawful for the Staten Island 
Rapid Transit Railroad Company," etc., "to build and maintain a bridge 
across the Staten Island sound, or Arthur kill." This is the ordinary 
language used for conferring authority. Had the state législature passed 
a: law in thèse ternis, there could not be a doubt of its sufficiency to give 
authority. And there are expressions in the act which imply that ple- 
nary authority was intended to be given. The minute directions laid 
down as to the manner of construction and use of the bridge imply this. 
The third section déclares "that any bridge cotistructed rnider thia act, and 
aceording to its limitations, shall be a lawful structure," etc.; implyipg 
that the construction of the bridge, when built, would be under the act. 
If congress had no power to authorize the construction of the bridge, inde- 
pendent of state législation, the act would, of course, be properly con- 
strued as permissory in its character, ancillary to, or confirmatory of, 
state législation which might be adopted for the purpose of authorizing 
such a bridge. In other words, the act, within the scope of its term?, 
may hâve such effect given to it as comporta with the power of the lég- 
islative body which enacted it; just as a. deed of conveyance may operate 
as a grant, a bargain and sale, a release, or a confirmation, aceording to 
the interest of the grantor on the one hand, and of the grantee on the 
other. The true construction of the act, therefore, dépends on the power 
of congress, which will be examined hereafter. 

Another question of a preliminary character relates to the capacity and 
right of the défendant, the Staten Island Rapid Transit Railroad Com- 
pany, to perform any acts and transact any business as a corporation in 
New Jersey.' It is argued that corporations, as such, hâve no légal ex- 
istence outside of the state by whose laws they are created, and cannot 
transact business in another state except by the comity of its laws, which 
are not accorded in the présent case. This doctrine is subject to much 
qualification. The habits of business hâve so changed since the décision 
in the case of Bank of Augusta v. Earle, 13 Pet. 519, and corporate or- 
ganizations hâve been found so convenient, especially as avoiding a dis- 
solution at every change of membership, that a large part of the business 
of the country has come to be transacted by their instrumentality; while 
their most objectionable feature, the non-liability of corporators, has in 
most instances been abrogated in whole or in part; and to deny their 
admission from one state to another in ordinary cases, at the présent day, 
would go far to neutralize that provision in the fourth article of the con- 
stitution which secures to the citizens of one state ail the privilèges and 
immunities of citizens in another, and that provision of the fourteenth 
amendment which secures to aH persons theequal protection of the laws. 
So strongly is this felt that, in the récent case of Santa Clara Co. v. Southern 
Pac. R. Go., 118 U. S. 394, 396. 6 Sup. Ct. Rep. 1132, the doctrine that 
corporations are not citizens or persons, within the protective language 
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ofihe constitution, wàs unahimously disapproved, and the court ex- 
pressly held that they are entitled, as well as individuals, to the equal 
protection of the laws, ubder the fourteenth amendment of the constitu- 
tion. ' ; 

It is undoubtedly just and proper tiiat foreign corporations should be 
subjeetto the legitimate police régulations of the state,and should hâve, 
if required, an agent in the state to accept service of process when sued 
for acts done or con tracts madetherein. In référence to sorae branches of 
business, like those of banking and insurance, which affect the people 
ftt lai^e, thôy may also be subject to more stringent régulations for the 
security ôf the public, and may be even prohibited from pursuing them 
except ùpon such terms and conditions, not unlawful in themselves, as 
the state éhooses to impose. But in the pursuit of business authorized 
bythiB government of the United States, and under its protection, the 
corporations of other states cannotbe prohibited or obstructed by any 
state. If congress should employ a corporation of ship-builders to con- 
Struct a man-of-war, they would hâve the right to purchase the necessary 
timbèr and iron in any state of the Union. And» in carrying on foreign 
and ititerstate commerce, corporations, equally with individuals, are 
within the protection- of the commercial power of congress, and cannot 
bè ffiolested in anotlier state by state burdens or impediments. This 
was held a6d decided in the case of Oloucester Ferry Goi v. Pennsylvania, 
114 U. S. 204, 5 Supi Ot. Rep. 826, and afïirmed in the récent case of 
Fhitaddphia S: S. Oo. v. Penmykania, 122 U. S. 326, 7 Sup. Ct. Rep. 
III85 and although the decisiori in Pavl v. Virginia, 8 Wall. 168, con- 
formed to the doctrine of Augusta Sank v. Earle, the foUowing striking 
langûage ^as Used by the court, to-wit: 

"Atthetimeof the formation of the constitution a large part of the com- 
naerce of the world was earried on by corporations. The Éast India Com- 
pany^the Hudson's Bay Company, the Hamburgh Company, the Levant Com- 
pany, and the, Virginia Company may be named among the many corpora- 
tions then in existence w^ich acquired, from the extent of their opérations, 
celebrity throughout the commercial world. This state of facts forbids the 
supposition that itwàs intended, in thegràntof power to congress, toexclude 
from its Coutrol the commerce of corporations. Thé language of the grant 
makes no référence to the instrumentality by which commerce may be earried 
oii! it js gênerai, and inciudes alike commerce by individuals, partnerships» 
associations, and corporations. " 

We may fairly supplément this language by adding that, when the 
constitution was adopted, it could not hâve been supposed that the rég- 
ulations of commerce to bemade by congress might.be of no avail to 
commercial corporations, or, at least, might be rendered nugatory with 
regard tô them, in conséquence of state restrictions npon their power to 
act as corporations in any other state than that of their ôrigin. 

At ail events, if congress, in the exécution of its powers, chooses to 
employ the intervention of a proper corporation, whether of the state, 
or out of the state, we see no reason why it should not do so. There is 
nothing in the constitution to prevent it from making contracts with or 
conferring powers ^upon, state corporations, for carrying out its own le- 
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gitimate purposes. What right of the state would be invaded? The 
corporation thus employed, or empowered, in executing the will of cpn- 
gress, could do nothing which the state could jrjghtfully oppose or ob- 
ject to. It may be added that no state corporation more suitable than 
the défendant could be empowered to build the bridge in question in 
this case, since one-balf of the bridge is in the state of New York, and 
the railroad of the défendant is to connect with it on, the New York side. 

In our judgmeut, if congress itself bas the power to construct a bridge 
across a navigable stream for thè furtherance of commerce among the 
states, it may authorize the same to be done by agents, whether individ- 
uals, pr a corporation created by itself, or a state corporation already 
existing and concerned in the enterprise. The objection that congress 
cannot confer powers on a state corporation is untenable. It bas used 
their agency for carrying on its own purposes from an early period. It 
adopted as post-roads the turnpikes belonging to the various tumpike 
corporations of the country, as far back as such corporations were.known, 
and subjected them to burdens, and accorded to them privilèges, arising 
ont of that relation. It continued the same System with regard to 
canals and railroads, when thèse modes of transportation came into ex- 
istence. Nearly half a century ago, it constituted every railroad built, 
or to be built, in the United States, a post-road. This, of course, in- 
volved duties, and conferred privilèges and powers, not contained in 
their original charter. In 1866, congress authorized every steam-rail- 
road company in the United States to carry passengers and goods on 
their wlay from one state to another, and to receive compensation there- 
for, and to connect with roads of other states, so as to form continuons 
lines for the transportation of the same to the place of destination. The 
powers thus conferred were independent of the powers conferred by the 
charter of any railroad company. Surely thèse acts of congress cannot 
be condemned as unconstitutional exertions of power. 

In the présent case the corporate capacity of the Staten Island Rapid 
Transit Railroad Company is admitted by making it a défendant. It is 
ndt excluded from the state by any want of comity in the laws of the state. 
Its alleged want of power under those laws to build the bridge in ques- 
tion, does not arise from anything peculiar to it as a^foreign corporation, 
but from the gênerai prohibition of the state law of April 6, 1886, which 
is applicable to ail persons and corporations, and déclares "that no bridge, 
viaduct, orfixed structure shall be created by any person or corporation 
over or in any part of the navigable waters separating this state from 
other states, where the tide ebbs and flows, without express permission 
of the législature of this state, given by statu tes for that purpose." This 
prohibition, in its broad.est sensé, inhibits the érection of such a bridge 
as is described therein, by congress itself, or (which is the same thing) 
by any perron or corporation àçting under the authority of congress, and, 
of course, is to that extent void, if congress bas power to erect such a 
bridge. But if it is not to be taken in this broad sensé, but as subject 
ta the condition in law of being inoperative as against the paramount 
power of congress, then the authority of the défendant is unaffected by 
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it, inasmuch as the défendant bas express power from congress to buîld the 
bridge. So that we are brought' back to the question of the power of 
corigress to build the bridge, and whether that power is independent of 
the consent and concurrence of the state government. And, in our judg- 
ment, this question must be answered in the affirmative. 

' The power to regulate commerce among the several states is given by 
the constitution in the most gênerai and absolute terms. The "power 
to regulate," as applied to a govemnient, bas a most extensive applica- 
tion. With regard to commerce, it has been expressly held that it is not 
confined to commercial transactions, but extends to seamen, ships, nav- 
igation, and the appliances and facilities of commerce. And it must 
extend to thèse, or it cannot embrace the whole subject. Under this 
power, the navigation of rivërig and harbors has been opened and im- 
proved, and we bave no doubt that cànalsand water-ways may be opened 
to connect navigable bayis, harbors, and rivers with each other, or with 
the intérior of the country. Nor bave we any doubt that, under the 
same pùwer, the means of commercial communication by land as well 
as by water may be opened up by congress between différent states, when- 
ever it shall see fitto do so, either on failure of the states to provide such 
communication, or whenever, in the opinion of congress, increased fa- 
cilities of communication oughtto exist. Hitherto, itistrue, the means 
of commercial communication hâve been supplied, either by nature in 
the navigable waters of the country, or by the states in the construction 
of roads, canals, and railroads, so that the functions of congress hâve not 
been largely called into exercise under this branoh of its jurisdiction and 
power, except in the improvemént of rivers and harbors, and the licens- 
ing of bridges across navigable streams. But this is no proof that its 
power does not extend to the whole subject in ail its possible require- 
ments. Indeed, it has been put forth in several notable instances, which 
stand as strong arguments of practical construction given to the con- 
stitution by the législative department of the government. The Cumber- 
land or National Road is one instance of a grand thoroughfare projected 
by congress, extendihg from the Potomac to the Mississippi. After be- 
ing nearly completed, it was surfendered to the several states within 
which it was situate. The system of Pacific railroads présents several 
instances of railroads constructed through or into différent states, as 
lowa, Kansas, and California. The main stem of the Union Pacific 
commences at Council Bluffs, in lowa, and crosses the Missouri by a 
bridge at that place erected under the authority of congress alone. In 
1862, a bridge was authorized by congress to be constructed across the 
Ohio river at Steuben ville, between the states of Virginia and Ohio, to 
be completed, maintained, and operated by the ràilroad company au- 
thorized to build it, and by another company named, "anything in any 
law or laws ôf the above-named' states to the contrary notwithstanding." 
12 St. 569. 

Still, it is contended that, although congress may bave power to con- 
struct roads and other means of communication between the states, yet 
this can only be done with the concurrence and consent of the states in 
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which the structures are made. If this is so, then the power of régula- 
tion in congress is not suprême; it dépends on the wÛl of the states. 
We do not concur in this view. We think that the power of congress is 
suprême over the whole subject, unimpeded and unembarrassed by state 
lines or state laws; that, in this matter, the country is one, and the work 
to be accomplished is national; and that state interests, state jealousies, 
and state préjudices do not require to be consulted. In matters of for- 
eign and interstate commerce there are no states. 

It is very true that in some cases of bridges authorized to be erected, 
and other things authorized to be done, congress may hâve required that 
the consent of the state should be firstobtained. But the power of the 
United States cannot dépend on the consent of the states; it is only to 
be found in the constitution. The consent of a state may sometimes 
facilitate the exécution of apoweiï, as the consent to the use of the pris- 
ons, court-houses, and other public buildings of the state ; but it can never 
confer power. Particular states bave sometimes consented to the em- 
ployment of their courts and judicial machinery by the officers of the 
United States for condemning land for public purposes. But, if the 
United States had no power to take land by condemnation, such consent 
could not give it. So where, in any case, congress may hâve authorized 
the construction of a railroad or a bridge upon the condition of obtain- 
ing the consent of the state, it is clear that such consent was not re- 
quired for the purpose of supplementing the power of congress toauthor- 
ize the structure to be made, but rather for the purpose of manifesting 
a disposition of comity and good-will towards the state. For, if con- 
gress had not the power to authorize the structure, consent could not give 
it. Ail those cases, therefore, in which congress haa given such author- 
ity, whether with or without the consent of the state, are précédents for 
affirming the power of congress. They are ail instances of practical con- 
struction of the constitution in favor of it. 

The most strenuous objection, however, to the exercise of the power 
in this case, and in the manner proposed, is based on the fact that the 
piers of the bridge are to rest, and the bridge is to stand, on land which 
belongs to the state, and that no compensation is proposed to be made 
for the taking thereof. It is contended that, if the land of the state can 
be taken at ail, (which is denied,) it can, at most, only be taken, like 
other private property, after just compensation bas been made. 

First, it is denied that the land of the state can be taken at ail without 
voluntary cession, or consent of the state législature. If this is so, we 
are brought back to the dilemma of requiring the consent of the state in 
almost every case of an interstate line of communication by railroad, for 
hardly a case can arise in which some property belonging to a state will 
not be crossed. It will always be so at the passage of a navigable stream. 
This shows that the position cannot be sound, for it brings us to a re- 
ductio ad absurdum. It interposes an effectuai barrier to the exécution 
of a constitutional power vested in congress. It overlooks the fun- 
damental principle that the constitution, and ail laws made in pursu- 
ance thereof, are fhe suprême law of the land; for, if the consent of a 
v.32F.no.l— 2 
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state îs necessarj'^ such state mayalwaya, in pursnit of its own interests, 
refuse its consent, andithus thwartlhe plain objects ànd purposes of the 
constitution. One argument for the position is thalt no part of the ter- 
ritory pf one sovereign can be aoquired by another except by conq^uest 
or cession; and therefore, in à case like the présent, where conquest is 
out of the question, it can only be acquired by cession; and this conclu- 
sion is supposed to be affirmed and provided for in our fédéral system 
by the seventeenth paragraph of section 8, art. 1, Const., which gives to 
«ongress power to exercise exclusive législation "over ail places purchased 
by the«onsent of the législature of the state in which the same shall be, 
for the érection of forts; magazines, arsenals, dock-yards, and other need- 
fal buildings." It is argued that this is the only constitutional method 

y by which the United States government can obtaiathe possession and 
lise of lands within a state, especiaJlyof lands belonging to the state. 

The argument, however, is directed to the acquisition of territory, 
"with exclusive jurisdiction over the same, and is entirely sôund in that 
regard. But it does not touch the question as to the power of the United 
States to acquire the mère use of land without exclusive jurisdiction 
therein. Nearly ail the poweirs of government are exercised over terri- 
tory in which the United States and the several states bave concurrent 
jurisdiction. It is only in exceptional cases that the United States de- 
sires to bave exclusive jurisdiction, and a conséquent cession of territory. 
It is very true that the consent of the state législature is required in or- 
der to give the United States this exclusive jurisdiction. But that is ail. 
It is iiot required when exclusive jurisdiction is not sought. On the con- 
trary, the government, if it sees fit, may çondemn land for its purposes 
without the consent of the state. Thus it was decided by the suprême 
■court in the case of Kohi v. U. S., 91 U. S. 367, that the government of the 
United States may exercise the right of eminent domain within a state, 
for the purpose of condemning land for the use of a post-office building, 
and may,ior this purpose, resoit to its own courts. In such a case, 
there cannot be a doubt that the post-office building could be erected 
and used by the government without asking the consent of the state lég- 
islature. Such consent would, indeed, be necessary to vest in the United 
States exclusive jurisdiclion over the post-office building and grounds; 
but it would not be necessary to enable the government to use the prop- 
€rty for the purposes for which it was acquired. And so of any other 
property wanted for a public purpose; the consent of the législature is 
not necessaïy to its acquisition, or to its use; but only to the exclusion 
of state jurisdiction over the place. That jurisdiction:, if allowed to re- 
main, will extend td the punishment of crimes committed against state 
laws therein, and to the service of state^ process, but, of course, cannot 

.interfère withthe exécution of the United States laws, nôr with the per- 
formance, by United States officers and agents, of thojduties devolved 
upon them. 

In short, cession by a state is only necessary to extinguish its juris- 
diction, in whole or in part, and is not necessary to the use of land by 
the United States for public purposes, — subject, like ail lands within 
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the iimits of the Union, to the concurrent jurisdiction of both govern- 
ments; that 6f the United States being suprême. The laws of the latter 
are suprême everywhere, in the states as well as in the territories of thé 
United States; but hâve exclusive force, within the states, only in such 
places as hâve been ceded by them. 

The argument based upon the doctrine that the states hâve the emi- 
nent domain or highest dominion in the lands comprised within their 
lirai ts, and that the United States hâve no dominion in such lands, can- 
not avaU to frustrate the supremacy given by the constitution to the 
government of the United States in ail matters within the scope of its 
sovereignty. This is hot a matter of words, but of things. Ifitisnec- 
essary that the United States government should hâve an eminent do- 
main still higher than that of the state, in order that it may fully carry 
eut the objects and purposes of the constitution, then it has it. What- 
ever may be the necessities or conclusions of theoretiçal law as to em- 
inent domain or anything else, it must be received as a postulate of the 
constitution that the government of the United States is invested with 
fiill and complète power to exécute and carry out its purposes. And 
as one ôf thèse purposes is the régulation of commerce among the several 
states, and as that involves the needs and ways of intercommunication, 
it followS that congress may provide for thèse necessities whether the 
states co-opèrate and concur therein or not. 

But, secbndly, it is contended that if the United States can constitu- 
tionaUy take the land of the state, as well as that of the citizen, for pub- 
lic purposes, without consent, it can only do ào in the same manner, 
and subject to the same conditions, namely, that of making just compensa- 
tion. It is urged that the language of the fifth amendment of the con- 
stitution is applicable to the case, and is imperative. This language is 
"nor shall private property be taken for public use without just compen^ 
sàtion." It is insisted that the property of the state in lands under its 
navigable waters is private property, and cornes strictly within the con- 
Stitutional provision. It is significantly asked, can the United States 
take the state-house at Trenton, and the surrounding grounds belonging 
to the state, and appropriate them to the purposes of a railroad dépôt, or 
to any other use of the gênerai government, without compensation? We 
do not apprehend that the décision of the présent case involves or re- 
quires a serions answer to this question. Tl^e cases are clearly not par- 
allel. The character of the title or ownership by which the state holds 
the state-housé is quite différent from that by which ït holds the land 
under the navigable waters in and around its terri tory. 

The information rightly states that, prior to the Révolution, the shore 
and lands trader water of thé navigable streams and waters of the prov- 
ince ôf New Jersey belonged to the king of Great Britain as part of the 
jura regalia of the crown, and devolved to the state by right of conquest. 
The inforniàtion does not State, however, what is equally true, that, after 
the conquest, the said lands were held by the state, as they were by the 
king, in trust for the public uses of navigation and fishery, and the 
érection thereon of wharves, piers, light-houses, beacons, and other facil- 
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ities of navigation and commerce. Being subject to thîs trust, they 
were pMici juris; in other words, they were held for the use of the peo- 
ple at large. It is true that to utilize the fisberies, espeoially those 
of shell-fish, it was neceasary to parcel them out to particular operators, 
and employ the rent or considération for the benefit of the whole people; 
but this did not alter the character of the title. The land remained sub- 
ject to ail other public uses as before, especiàlly to those of navigation 
and commerce, which are always paramount to those of public fisberies. 
It is also true that portions of the submerged shoals and flats, which 
really interfered with navigation, and could better subserve the purposes 
of commerce by being filled up and reclaîmed, were disposed of to in- 
dividualg for that purpose. But neither did thèse dispositions of use- 
less parts afifect the character of the title to the remaiuder. 

Such being the character of the state's ownership of the land under 
water, — an ownership held, not for the purpose of émolument, but for 
public use, especiàlly the public use of navigation and commerce, — the 
question arises whetlaer it is a kind of property susceptible of pecuniary 
compensation, within the meaning of the constitution. The fifth amend- 
ment provides only that private property shall not be taken without com- 
pensation; making no référence to public property. But, if the phrase 
may hâve an application broad enough to include ail property and own- 
ership, the question would stiU arise whether the appropriation of a few 
square feet of the river bottom to the foundation of a bridge which is to 
be used for the transportatipn of an extensive commerce in aid and relief of 
that aflforded by the water-way, is at ail a diversion of the property from 
its original public use. It is not so considered when sea-walls, piers, 
wing-dams, and other structures are erected for the purpose of aiding com- 
merce by improving and preserving the navigation. Why should it be 
deemed such when (without injury to the navigation) érections are made 
for the purpose of aiding and enlarging commerce beyond the capacity 
of the navigable stream itself, and of ail the navigable waters of the coun- 
try? It is commerce, and not navigation, which is the great object of 
constitutional care. 

The power to regulate commerce is the basis of the power to regulate 
navigation, and navigable waters and streams, and thèse are so completely 
subject to the controi of congress, as subsidiary to commerce, that it has 
become usual to call the entire navigable waters of the country the navi- 
gable waters of the United States. It matters little whether the United 
States had or bas not the theoretical ownership and dominion in the 
waters, or the land under them; it has, what is more, the régulation and 
controi of them for the purposes of commerce. So wide and extensive 
is the opération of this power that no state can place any obstruction in 
or upon any navigable waters against the wiU of congress, and congress 
may summarily remove such obstructions at its pleasure. And ail this 
power is derived from the power "to regulate commerce." Is this power 
stayed when it cornes to the question of erecting a bridge for the pur- 
poses of commerce across a navigable stream ? We think not. We think 
that the power to regulate commerce between the states extends, not only 
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to the control of the navigable waters of the country, and the lands un- 
der them, for the purposes of navigation, but for the purpose of erecting 
piers, bridges, and aU other instnimentalities of commerce which, in the 
judgment of congress, may be necessary or expédient. 

Entertaining thèse views with regard to the power of congress over the 
whole subject of the régulation of commerce among the several states, 
including that of the navigable waters of the country, and the lauds un- 
der the same, as subsidiary to that end, we hâve no hésitation in de- 
claring our opinion to be that the authority given by the act of June 16, 
1886, to build the bridge in question, and, for that purpose, to erect the 
necessary piers of such bridge upon the lands under water of Arthur kill, 
is valid and constitutional, and does not injuriously affect any property 
or other rights of the state of New Jersey. This conclusion résolves also 
the other questions remaining unanswered, with regard to the true con- 
struction of the act, and the capacity of the défendant the Staten Island 
Rapid Transit Railroad Company to perform the acts necessary to exé- 
cute the authority given by congress. 

The information is dismissed, with costs, and the injunction hereto- 
fore i^ranted is dissolved. 



New Orléans & Memphis Packet Co. v. James. Plantbbs' Tbanbp. 
C!o. V. Same. Gkeenville & N. O. Packet Co. v. Same.* 

(Oireutt Court, E. D. LouiHana. June 1, 1887.) 

CîOKSTiTUTiONAii Law — Intbrstatb Commbkck— Cobpokati6n8. 

Article 236 of the constitution of Louisiana. which provides that no foreîgn 
corporation sball do any business in this state witlîoat having one or more 
known places of business, and an authorized agent or agents in the state 
upon whom process can be served, is null and Void, being an attempt on the 
part of the state to interpose a restriction on navigation, and theref oie in con- 
flict with the provisions of the act of congres* approved «ighteeath Febra- 
ary, 1798, passed in pursuance of a clear authority under the constitution of 
the TJnited States.» 

T. L. Bayne and G^. Denegre, for complainants. 
W. F. & D. a Mdien, for défendant. 

Billings, J. To the plaintiffs' claim défendant interposes the excep- 
tion that the plaintiffs, chartered or existing under the laws of the state 

•Reported by Joseph P. Homor, Esq., of the New Orléans bar 

*A state statuts cannot be so construed as to limit the right of any foreign corpora- 
tion to make contracts in the state for carrying on Interstate commerce. Cooper Man- 
nf g Co. V. Ferguson, 5 8up. Ct. Rep. 739. 

Any control or régulation by a state of the navigation of its waters is an encroach- 
ment upon the powers of congress. Ferry Co. v. Corn., 6 Snp. Ct. Rep. 826. Respect- 
ing Interstate oommerce in gênerai, see Fearson t. International Distillery, (lowa,) 34 
N. W. Rep. 1, and note. 
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of Kentttcky, bave failed to oomply with the provisions of artide 236 of 
èhe constitution of the statô of Louisiana, wbich provides that no for- 
eign corporation shall doany business in this state wîthout having one 
or more known places of business, and an authorized agent or agents in 
the state upon whom process may be served. Held, that the provision 
of the constitution of Louisiana referred to, being an attempt on the part 
of the state to interpose a restriction on navigation, and therefore in con- 
flictiwith the provisions of the act of congrcis approved February 18, 
1793, passed in pursuance of a olear authority under the constitution of 
the United States, is null and void. Sinnot v. Davenpori, 22 How. 227. 
Exception overruled, and judgment rendered in favor of plaintiSs in 
each cause. 



HicKOTiT Fabm Oïl Co. v. Buffalo, N. Y. & P, R. CJo. 

{Oirffuit Court, W. J). Pennsyhania. August 13, 1887.) 

I. FoBBiGir Corporations— RiGHT to Hold Real Èstatk — Epfect of Dbes. 
Under the Pennsylvania act of April 28, 1855, (1 Purd. 861,) which forbidi 
a foreign corporation to "acquire and hold" reai eatate, a deed of conveyance 
of lantfto such a corporation Isnot void. It passes the title, and the corpora- 
tion may hold the land subject to the commonwealth's right of escheat. 
S. Samb— Right of Objectiow. 

The commonwealth alpno can ob]ect to the légal capacitjr of a corporation 
tohôldreàl estatè.i 

Ejectment, Question of law reseived. 
John Dakdl, for plaintifif. 
J. D. Hancock, for défendant. 

AcHBSON, J. By consent of the parties, a verdiôt was taken in favor 
of the pjaintiff, Subject to the opinion of the court as to the law, upon 
the followin${ agréed state of fàcts: 

''(1) It la admitted that the plaintifl has a gOod record title to the land de- 
seribed in the writ; whichis pàtt of a larger tract, contàining in ail about 400 
acres, purchased by and conveyed to plaintiff in lb64. 

"(2) That the plaintifl is a corporation, organized under the laws of New 
York, in the year 1864, undër the provisions of an àct of the législature of 

iTfae commonwealth alone can take advantage of the want of capacity in a corpora- 
tion to take and hold lapd. Bone ▼. Canal Co., (Pa.) 9 Atl. Kep. 751; Kailroad Co. v. 
lewis, (lowa,) 4 N. W. Kep. 842. 

When a corporation is incompétent by ils charter*to take a légal title to reàl eatate, a 
conveyance to it is not void, but only voidable, and the sovereign only can object. It 
is valid nntil assailed in a direct proceedins for that purpose. Land Co. v. Buabnell, 
(Neb.) 8 N. W. Eep. 389. 

Bestrictiona imposed by the charter of a corporation upon the araount of property 
that itmayholdoannotbe taken advantage of ooUaterallyby privatepersons, but only 
in direct prooeedings by the state. Jones v. Habershâm, 2 Sup. Ct. Rep. 336. 

Where a. foreign corporation baa the power to acquire real estate, ao far as necessary 
for business,lta acquisition of realty canuot be assailed in a collatéral proCeediug as an 
act ultra vires. ; JSiichi a question can be raised by the state ouly, and in a direct proceed- 
Ing. Barnes v. Suddard, (111.) 7 N. E. Eep. 477. 
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the State of New York entitled ' An act to authorize the formation of corpo- 
rations for nianufacturing, mining, mechanical, and diemicalpurpoaes,' passed 
Pebruary 17, 1848, and the several suppléments thereto. 

"(3) Ttie articles of association of said corporation contain, inter alia, the 
following paragraph: '(11) The objects for whiçh said company is formed 
are to acquire by purchaae, lease, or otherwise, and to hold and convey lands 
in the minerai oil producing régions of Pennsylvania, and elsewherë, and 
to carry on the business of mining and boring for petroleum or minerai oils, 
and other minerai products of such lands, and extracting the same from the 
earth.' 

" (4) If the court shall be of opinion that, under the law, the plaintifE is en- 
title«i, upon the facts as reeited, to recover, then judgment to be entered on the 
verdict for the plaintiff ; otherwise judgment to be entered for the défendant 
non obstante veredinto." 

By the fifth section of the act of assenably of the commonwealth of 
Pennsylvania of April 26, 1855, (P. L. 329; 1 Purd. 361,) it is enacted 
that "no corporation other than such as shall hâve been incorporated un- 
der the laws of this state, nor shall any foreign govemment, potentate, 
or power, hereafter acquire and hold any real estate within this common- 
wealth, directly in the corporate name, or by or through any trustée or 
other device whatsoever, unless specially authorized to hold such prop- 
erty by the laws of this commonwealth." And by the ninth section of 
said act (1 Purd. 719) itis provided that ail property hereafter "acquired 
and held" by corporations forbidden by said act to hold the same, or 
held contraryto the intent of the act, shall escheat to the commonwealth; 
ànd, upon the same beipg adjudged to hâve escheated under judicial 
proceedings by qao warranto, it shall be taken into possession, and dis- 
posed of as in cases of property escheated for defect of heirs. 

The question of lawarising upon theagreed state of facts is whether 
the plaintiff, in view of the above reeited provisions of the act of April 
26, 1855, by its purchase of the land in controversy, and the convey- 
ance to it of the title thereto, acquired the légal estate therein. If the 
plaintiff has the légal estate in the land, it can of course recover, for the 
défendant has shown no title whatever, but, as against the plaintiff, is a 
mère intruder. 

..■ The leading case in Pennsylvania on the subject of the effect of a con- 
veyance of real estate to a corporation forbidden by law to "purchase 
■anà hold" the same, is that.of Leazure v. BiUègas, 7 Serg. & R. 313, in 
which it was held that such corporation might purchase and take title 
to the real estate; its title, however, likethat of an alien, being defeasi- 
ble at the pleasure of the commonwealth. That case, and the làter case 
^i Gornidw v. Water Ooi, 7 Pa. St. 233, settle the principle that the 
commonwealth àlone can object to a want of capacity in a corporation 
tq hold land. In Runyan v. Lessee of Coster, 14 Pet. 122, (a Pennsyl- 
vania case in its facts singularly like the présent case,) the suprême 
court of the United Sta.tes, following the ruling in Leazure v. HiHegas, 
sustained the right of a foreign corporation to maintain an action of eject- 
ment for land which it was not licensed to hold under the laws of Penn- 
sylvania, the commonwealth not having exercised its right of escheat. 
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The suprême court of Pennsylvania had occasion to consider the act of 
April 26, 1855, in the case of Slate Co. v. Savings Bank, 8 Wkly. Notes 
Cas. 430, and therein declared that it was a mortmain act, disabJing 
foreign corporations from acquiring and holding real estate, but thecom- 
monwealth only can take advantage of the disability, and that it was 
not intended that a deed to a foreign corporation should be void so as 
not to piass the estate of the grantor. Evidently thèse cases are décisive 
in favor df the plaintîfiPs right, upon the agreed faCts, to maintain this 
action. 

The court, then, being of opinion that under the la,w the plaintiflF is 
entitled, upon the facts agreed on, to recover the land described in the 
writ of ejectment, it is ordered that judgment be entered on the verdict 
in favor of the plaintiff. 



Eastman v. Clackamas Co. 

{Oireuit Oourt, D. Oregon. September 5, 1887j 

1. COUNTIBS— Dbfective Highwats— Bridges, 

By the law of Oregon, a county has charge and supervision of ail the pub- 
lic roads therein, and, by meaûs of road-districts, supervisera, and local tai- 
ation, is provided with the means to open and lîeep them in repair, and is 
theref ore on principle liable at common law for any inj ury to person or prop- 
ertjr resulting from its act or omission in the construction or maintenance of 
a bridge on auch highway.i 

3. CoNSTiTDTiONÀL Law— "Bbmbdt by Due Couesb of Law." 

Section 10 of article 1 of the constitution of the state déclares that "every 
man shall hâve remedy by due course of law for inj ury doue him in person, 
property, or réputation." At and long prior to the formation and adoption 
of the constitution the statute of Oregon gave any person an action against 
a county for an injury to his rights arising from some act or omission thereof, 
which statute was continued in force by section 7 of article 18 thereof. Held, 
that such remedy for such injury, or its équivalent, was secured to the party 
by the constitution, and therefore it is not in the power of the législature to 
deprive him of it. 
8. Statutoby Consteuction — Repbal. 

A statute of Oregon passed in 1854 gave an action against a county for an 
injury arising from its act or omission, which was continued in force after 
the adoption of the constitution by section 7 of article 18 thereof, and on the 
adoption of the Code of Civil Procédure, in 1863, the provision was carried 
* into section 847 thereof; but on February 21, 1887, the législature amended 
Baid section so as to omît such provision, without mailing any express pro- 
vision as to any existing right of action thereunder. MelcL that, in the ab- 
sence of any express provision to that effect, the act of 1887 ought not to be 
construed so as to affect or take away any such rights, and did not affect this 
action then pending in this court for damages for such an injury. 

4. HioHWATS— Notice op Defect. 

A superviser Of roads is the agent of the county wlthin his district, and 
notice to him of a defect in a highway therein is notice to the county; and 
what he may ksow of such defect in the diligent discharge of the duties of 
his office he has notice of, and the county also. 
{Syllabus by tin Court.) 

'See note at end of case. 
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Frank V. Drake, for plaintiff. 

T. A, McBride and Wûliam H. Effinger, for défendant. 

Deady, J. This action is brought by the plaintiff, who is a citizen 
of California, against the défendant, a public corporation of this state, 
to recover damages for an injury sustained by the plaintiff in bis person 
and property, in the sum of $7,390, on June 20, 1886, in crossing a 
bridge on road 100 in district 58, in Claekamas county, by reason of 
its defective and insecure structure and condition. The answer of the 
défendant consists of spécifie déniais of every material allégation in the 
complaint except the citizenship of the défendant, and a hypothetical al- 
légation to the effect that if the plaintiff did fall from said bridge it was 
the resuit of his own négligence. ,The plaintiff replied, denying négli- 
gence on bis part. The cause was tried by the court without the aid 
of a jury; and on the trial a stipulation was filed to the effect that the 
plaintiff in his reply had alleged in due form that the défendant was es- 
topped to denythat the road in question is and was, at the date of the 
injury complained of, a county road and public highway, and that the 
défendant had in like manner pleaded in its answer the act of February 
21, 1887, entitled, "An act to amend section 347 of the Code of Civil 
Procédure," subject to any légal objection thereto. 
I find the material facts of the case to be as foUows: 
From the records and files of the county court of Claekamas county it 
appears that in January, 1876, a pétition, duly signed, was presented 
to said court for the location and establishment of a county road, com- 
mencing ai the intersection of the Oregon City and Portland road, and 
the old immigrant road leading to Philip Foster's, near the center of sec- 
tion 13, in township 2 S., of range 4 E.; running thence, in a south- 
easterly direction, about 13 miles, to Salmon river, near the résidence 
of Edwin Bâtes, on the N. E. J of section 26, in township 2 S., of range 
6 E., wifh proof by the affidavit of one of the petitioners that due no- 
tice had been given of said pétition; that thereafter, during the same 
year, said road was duly located, surveyed, and established as county 
road 100, and entered on the county map of roads and road-districts, in 
said county, and bas since been opened and regularly worked by the 
supervisors of road-district 58, appointed by said court; that in 1880 
and 1881 a wooden bridge was built by certain of said supervisors on 
the line of said road, with the road tax of said district, across Beaver 
creek, the same being about 80 feet long, having tbree stringers 5 feet 
apàrt, 12 feet wide, and from 12 to 15 feet above the stream and ravine 
through which it flows, curving to the left from the eastern end, with- 
out railing, and covered in the center with loose plank 2 inches thick 
and 12 inches wide, and at each end with puncheons, on the north or 
lower ends of which loose logs were laid lengthwise the bridge; that, 
from the opening of this road to the commencement of this action, the 
supervisors of road-district 58 made regular returns of the tax by them 
coUected and expended on this road, including this bridge, with the 
charges for their services, to the county court of Claekamas county, which 
were regularly audited and settled. 
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On June 20, 1886, while the plaintiff was traveling frôm Eastern Or- 
egon to Portland, by the way of the- Baiiow road, across the Cascade 
mountains, in a buggy drawn by two horses, with John Morgan as a com- 
panion, he came down thestream to the eastern end of this bridge, and, 
following the road, tumed shortly onto it, on a descending grade. At 
the time bushes and small trees had grown up on either side of the 
bridge, and particularly on the upper or left side, so that the foliage ob- 
Bcured the sùrroundings, and prevehted, in connection with the curve 
in the bridge, an ùninterrupted viéw of the roadway th'ereof, The bridge 
was somewhat lower on the upper than.the lower side, and about 30 feet 
from the eastern end a plank had elipped to the left as far as the middle 
stringer or been broken off there, leaving a hole in the right^hand side 
of the roadivay about 4 feet long and 12 inches wide. When the team 
came to this opening the off horse shied or crowded to the left, thereby 
pushing the near one to the edge ôf bridge in the dense ingrowing and 
overhanging foliage, when the animai, unconscious of the danger, stepped 
off the bridge, and fell to the bottdm, drawing the other horse and buggy 
after him. As the horses shied, Morgan jumped out of the buggy, but 
the plaintiff, who was driving, went over with the team into the creek 
below, falling-with his headand àhoulders between two logs, from which 
situation he was soon rescued by Morgan. The buggy was badly cracked, 
bent, and strained, the harness was much broken, and the horses con- 
siderably scratched and bruised. The plaintiff was painfully bruised on 
the left side, and suffered a fracture of the ulna or lower bone of the left 
arm, between the middle and lower third. 

With the assistance of a personliving in the vicinity, the horses and 
buggy were gotten out of the creek, and put together, and the plaintiff 
and his companion drove on a few miles to a place caJled Sandy , where 
they spent the night, and the next day they drove to Portlaiid, a distance 
of about 25 miles. Hère the plaintiff put his team in a livery stable for 
care for two months at a cost of $1 per day, at the endof which the out- 
fit was disposed of for $176, the same having cost at Walla Walla, a 
few weeksbefore, $425; thatis, $200 for the buggy, $176 for the horses, 
and $50 for the harness. On the day after his arrivai in Portland the 
plaintiff, his arm being badly swollen, and, as he thought, broken, vis- 
ited a physician, whotold him he could not tell theU; whether his arm 
was broken or not, and advised him to put it in a sling, and bathe it 
with a certain Uniment, which hp did for ten days or twp weeks; when 
he went to another physician, who told him his arm was broken, and 
aiso a rib, and set the former, and put it in splints; and afterwards in- 
trùduced him to a third physician, who said so much time had elapsed 
he could not tell what to do for him; when he went to a fourth one, who 
says he treated his arm for a month or two, during which time he re- 
duced the fracture,. and put it into splints, where the plaintiff says it 
remained until last spring. The défendant having in its answer and 
otherwise denied that the plaintiff's arm was broken, on the trial the 
arm wassubmîttèd to the examination of several physiçians, two of whom 
were called by the défendant, and they ail agreed there had been a fract- 
ure of the ulna, followed by delayed union; that the ends of the bone 
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were now held together by a cartil^inous formation, wMch in ail prob- 
ability will ossify in time, and produce a good arm. 

The plaintiff at the time of the accident was engaged intaking orders 
for portraits in crayon aud pastel, which he makes, aùd had received 
$800 worth of the same, that he was nnable to finish on account of his 
injuriés, witliout the aid of solar prints and hired help, the cost of which 
consumed hîs profits; and he paid surgeons for attendance during the 
illness conséquent on such injuries $125. 

On the oral argument of the case, one of the counsel for the défend- 
ant made and insisted on the point that this is not a lawful county road, 
and therefore the county is under no obligation to keep the bridge in 
repair. ïhe statute(Laws Or. p. 721, §§ 1-3) provides "that ail county 
roads shall be under the supervision of the county court," and no such 
road shajl be established except by its authority. "Ail applications for 

* *' * locating county roads shall be by pétition to the county court, 

* * * aigned by at least twelve householders of the county residing 
in the vicinity " of said proposed road, specifying the termini and inter- 
mediate points of the same. An application for a county road shall bé 
accoœpanîed by proof that notice thereof was posted at the place of hold- 
ing the county court, and also in "three public places in the vicinity of 
said proposed road thirty days previous" thereto. In this case the 
proof of notice indorsed on the pétition states that one notice was posted 
"on the court-house door, and three in the vicinity of the road" de- 
scribëd in the pétition, but does not show that such notices were signed 
by any one, or that the places where they were posted are "public" 
places. The contention of counsel is that it should not only appear that 
the places where the notices were posted are "public" places, but they 
éhduld be named, so that the court and persons interested in the matter 
can détermine or ascertain whether they were properly posted or not. 

In MnŒtd V. Douglas Co., 9 Or. 206, the suprême court held that no- 
tice of such an application is invalid unless signed by the petitioners, 
and suggested that the proof should designate the places where the no- 
tices were posted. See Bwrm v. RaUway Co., 8 Sawy. 543, 16 Fed. Rep. 
177. But the question in Minard v. Douglas Ci), arose between the lat- 
ter and a private person whose land was sought to be subjected to the 
easeiiiént of a county road, by the judgment of the county court in a pro- 
ceeding of which he clàimed he had not légal notice. In the case under 
considération the county wants to escape or avoid its responsibility as 
curator of county roads, on the ground that a road that was in fact es- 
tablished by its court more than 10 years ago, and has ever since been 
recogiiizèd by it and the inhabitants thereof as a lawful county road and 
publie highway, is not dejv/re a county road, because, forsooth, in estab- 
lishing it, the county cOurt acted without légal notice to the persons 
thrpugh whose lands it is laid, not one of Whom, however, has any com- 
plaint to make in the matter. In my judgment this is bad law and 
^6rse môrals. The county hàving formally laid ont and opened this 
roàd, ând built this bridge thereon, and thereby authorized and invited 
the public to travel over it, is estopped, when any person seeks redress 
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for an înjury sustaînéd by its négligence in the construction or main- 
tenance of said bridge, to say the road is not a lawful one,- — we com- 
mitted an error in the proceeding for its establishment. 

In Mxyor v. Sheffidd, 4 Wall. 189, it was held, in the language of the 
syllabus: "Where a corporation is sued for an injurygrowing outof nég- 
ligence of the corporate authorities in their care of the streets of the cor- 
poration, they cannot défend themselves on the ground that the formal- 
ities of the statute were not pursued in establishing the street originaUy;" 
and "if the authorities of a city or town bave treated a place as a public 
street, taking charge of it and regulating it as they do other streets, they 
cannot, whén sued for such injUry, défend themselves by aUeging want 
of authority in establishing the street." 

Nor is this ail in this connection. By the proviso to section 1 of the 
act of October 24, 1882, (Sess. Laws, 60) which is substantially a re-en- 
actment of the proviso to section 1 of the act of October 29, 1870, (Laws 
Or. 721,) it is declared "that ail roads, viewed, surveyed, and recorded 
by order of any county court of this state, subsequently to October 29, 
1870, and the said road has not been defeated by remonstrance, as now 
provided by law, or has not been made or declared vacated by existing 
laws, shall be, and the same are hereby, declared public highways." 

And although it was held by this court in Bums v. RaUway Oo., 8 
Sawy. 643, 15 Fed. Rep. 177, that a road "viewed, surveyed, and re- 
corded" by order of a county court, without notice of the application 
therefor, is void, as against any person whose land is thus attempted to 
be charged with a public easement, and could not be made légal, as to 
him, by any act of the législature, yet it may well be held that, so far 
as the county is concerned, the road is thereby legalized. And in any 
view of the matter, in my judgment, it cannot défend itself in an action 
for damages resulting from an injury caused by its rieglect to properly 
care for sUch road, on the ground of a defect in the notice of ihe appli- 
cation for its establishment. This point is not made in the printed brief 
for the défendant, filed since the oral argument, and it may be that coun- 
sel, on further reflection, hâve concluded to abandon it. 

The next point made in the défense is that, admitting the legality of 
the road, the duty of the county to keep the bridge in good condition, 
and the injury to the plaintiff by reason of its neglect of this duty, the 
plaintiff is without remedy, because at common law no action would lie 
in such case against the county, and the législature, since the com- 
mencement of this action, bave repealed the statute giving the right to 
maintain one. 

In Rusaell v. Men o/ Devon, 2 Term R. 667, (tempus 1788,) it was held in 
the king's benoh that an action would not lie by an individual against 
the inhabitants of a county, for an injury sustained in conseqiience of a 
bridge being out of repair, which was chargeable to the county. The 
décision of the court was placed by Lord Kenyon on the ground that 
the inhabitants of the county were not a corporation, and had no cor- 
porate fund out of which satisfaction of a judgment could be made; that 
V the action was allowed, and the plaintiff had judgment, it might be 
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satisiied out of the property of any one of the men of Devon, and the 
result would be "an infinity of actions" among the défendants for con- 
tribution. This was in fact an action against an unorganized mass. 
An English county was not a corporation. It had no board or court 
which stood for the inhabitants and administered their local affairs. It 
had no power of taxation, and therefore had no corporate fund. It was 
merely a convenient division of the kingdom, comprising a number of 
quasi corporations, such as parishes, hundreds, oï wapentakes, for judi- 
cial and- représentative purposes, in which the king, in his executive 
charactef, was represented by the vice-comes, or sherifif, on whom, in 
process of time, the civil administration was almost whoUy devolved. 
1 Bl. Corom. 116, 339; Whart. Law Dict. "County." 

The duty of keeping the highways, including the bridges thereon, in 
repair, devolved on the parishes in which they were. It was accom- 
plished by means of a tax on the property and persons of the parish, 
paid either in labor or money, and applied under the direction of the 
Burveyor of ways. By the act of 22 Hen. VIII. c. 5, this burden, 
in the case of bridges outside of any town, was devolved on the county 
at large; the justices of the county, or any three of them, being author- 
ized to cause the repairs to be made at the expense of the inhabitant?/ 
thereof; and this undoubtedly was the condition of tiie bridge in Russell 
V. Men of Devon. The inhabitants of the county had no authority to repair 
the bridge, or to raise means to do it with, any more than the inhabi- 
tants of one of our road-districts. Théy were only bound to contribute 
labor or money for that purpose, as they were required by the justices. 
1 Bl. Comm. 357; Shear. & R. Neg. § 248. 

FoUowing the case of RusseU v. Men of Devon, or the provisions of their 
own statutes, most of the American courts hâve held that a county is not 
liable in damages for an injury sustained by any one in conséquence of 
failing to keep in repair a highway or bridge, while they hâve been gen- 
erally agreed that a town incorporated under a spécial statute or charter, 
with authority over the streets and bridges within its limits, and the 
power tô raise money by taxation for that purpose, is so liable, unless 
otherwise provided by statute. Dill. Mun. Corp. (2d Ed.) § 785; Ran- 
Jdn V. Buckman, 9 Or. 253. 

The reason given for this distinction — ^that the inhabitants of a town 
incorporated under a spécial statute consent thereto, while a county ex- 
ists, without the consent of its inhabitants, simply as a subdivision of 
the state — shows that it is a distinction without any substantial différ- 
ence. 

In 1 Thomp. Neg. 618, the author, after premising that the ground 
of the judgment in Rim^ v. Men of Devon is not sound when applied to 
counties in the western states, says: 

"Thèse counties are political bodies, having a common administrative board, 
elected by voters of the county, by which the business of the county is trans- 
acted. Through this board the county contraets and is contracted with, sues 
and is sued. Many counties issue negotiable securities in large amounts. 
Their administrative boards possesa a limited power of taxation for county 
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piirposes. In thèse respects nosubstantial difEerence is perceived to exist be- 
tweeu them and chartered municipal corporations. Tlie.argument that a lia- 
bility should attach to the latter, and not to the f orme?, because the laltei^are 
aupposed to accept their charters voiuntarily, while théduties and obligations 
annexed to the former a,re imposed on them involuntarily, is based on an as- 
aumptioni in Inost cases, untrue iri point of fact, and lis, evôn where the prem- 
ises are correct, f antastical and destitute o£ sensé. There is no sound distinc- 
tion between the sanction of an obligation voiuntarily assumed by a public 
body and that of an obligation whiçh the législature, in the due exercise of its 
powers, has imposed upon it." , 

In lowa, Maryland, Indiana, and Pennsylvania the counties or town- 
ships charged with theduty of maintaining highways, and ptovided with 
the means of doing so, are hdd liable for injuries resulting frqm neglect 
in this respect. Brovm v.J^erson Ço., 16 lowa, 339; Baltimore Go. v. 
Boxer, 44 Md. 1; Home v. QMwâsmners, 60 Ind. 680; Dean v. Township, 
5 Watts & S. 645; Makanoy v. SdwUy, 84 Pa. St. 136. 

And the modem English local boards and trustées, that are charged 
with the care and maintenance of highways and provided with the means 
of raising funds for the purpose, ûre now held Uable, in their corporate 
capacity, for an injury causèd'by their négligence or that of their serv- 
ants. Trustées v. Gibbs, L. R. 1 H. L. 93. 

A county in Oregon, through the instrumentality of its county court, 
has the charge and supervision of ail public roads within ita limits, and 
to this end may divide the county into road-districts, and appoint a su- 
perviser of roads for each one, who is authorized, by statute, to assess, 
within certain limits, taxes on the property and persons liable to per- 
form road labor in his district, and to coUect and apply the same in 
money or labor on the roads therein. And in case the ordinary tax is 
not sufficient to open a new roàd, or remove casual obstructions from 
any one, or repair a bridge, he may make anyadditional assessments on 
the property and persons of the district for such purpose. A superviser 
must keep an account of ail money and labor received by him, and the 
expenditure and disposition thereof, and return the same to the county 
court arinually for examination and settlement. In short, the super- 
viser is the direct agent of the county, as represented by the county 
court, in ail matters pertaining tothe opening and maintaining the pub- 
lic highways therein. Laws Or. c. 60, tit. 1. In addition to this, by 
subdivision 4, § 870, Code Civil Proc, the county court is directly au- 
thorized "to provide for the érection and repairing, within the county, 
of public bridges upon any road or highway established by public au- 
thority." Upon this state of the obligation and power of the county, 
it is liable, in my judgment, fOr an injury sustained by any one in con- 
séquence of its failure to keep a highway or bridge tbereon in reasonable 
repair; and, on principle, the common law will furiiish a remedy there- 
for as in the case of an incorporated town. By section 4 of the act of 
January 7, 1854, (Laws 1854-65, p. 168,) conceming "actions by and 
against public officers and public bodies," an action was authorized 
to be brought against any county in the then territory, either upon a 
contract, "or for an injury to the rights of the plaintiff, arising from some 
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act or omission" of said coUnty, which was continued in force after th© 
adoption of the constitution by section 7 of article 18 thereof; and by 
section 347 of the Code of Civil Procédure, which took effect on June 1, 
1863, it was re-enacted and continued with some verbal altérations. 

Oh February 21, 1887, an act was passed, entitled "An act to amend 
section 347 of title 4 of chapter 4 of the Code of Civil Procédure, relat- 
ing to actions by and against public corporations and ofiScers," which 
restrains the right to maintain an action against a county to cases aris- 
ing on contract. Objection is made to the constitutionality of the act, 
because the subject is not expressed in the title» as provided in section 
20 of article 4 of the constitution. It may be admitted that there is no 
such act as that described in the title to this one. But "section 347 of 
title 4 of chapter 4 of the Code of CivU Procédure, relating to actions by 
and against public corporations and officers," isin légal efiFect simply sec- 
tion 347, of such Code. The superfiuous matter neither helps nor hurts 
it. This'aclion was commenced on November 15, 1886, and on Febru- 
ary 7, 1887, a demurrer to the complaint was overruled; and the act 
amending section 347 of thè Code of Civil Procédure, so as to leave this 
class of actions unprovided for, foUowed on February 21st, thereafter. 

Andnow it is contended by counsel for the défendant that the effect 
of this actis to take away plaintiff's right of action, and therefore this 
action can no longer be mainteined. On the other hand, counsel for the 
plaintiff contends (1) that, as there is no mention in the amendment of 
pending actions or existing rights of action, it ought not to be ,construed 
to operate retrospectively, so as to affect them; and (2) that the right ta 
maintain this action is a vested one, which the législature cannot take 
away, 

The fourteenth amendment déclares that the state "shall not deprive 
any person of * * * property without due process of law." As- 
suming, as I do for the présent, that the plaintiff's right of action, 
whether vested or not, is not "property," within the meaning of this 
amendment, there is nothing in the constitution of the United States or 
of this state. prohibiting the passage of rétrospective laws by the latter, 
provided they do not impair the obligation of contracts, or partake of 
the character of et post facto laws. Subject to thèse qualifications, the 
state may pass rétrospective laws, and thereby divest vested rights, with- 
out violating the constitution of the United States. Watson v. Merçer, 
8 Pet. 110; Gharles River Bridge v. Warren River Bridge, 11 Pet. 539; 
Garpenter V. Com., 17 How. 461; Locke v. New Orléans, 4 Wall. 172; 
Cooley, Const. Lim. 370. And the state constitution goes no further in 
this respect than to prohibit the passage of laws impairing the obliga- 
tion of contracts or ex post facto laws, — such as affect retrospectively crimes 
or their punishment. Const. Or. art. 1, § 21. 

• This is a civil action to recover damages for a tort; and a law affecting 
the right to maintain it, or taking it away, neither impairs the obliga- 
tion of a contract, nor partakes of the character of an ex post facto law. 
And admitting that the right to maintain this or an équivalent action for 
the redress of this wrong is a vested one, of which the plaintiff ought not 
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to be nilftQtonly deprived, it is clear the législature may do so, îf it will, 
unless the constitution of the state is in the way. 

Section 10 of article 1 of the constitution of the state provides: "No 
court shall be secret, but justice Shall be administered openly and with- 
out purchase, completely and without delay; and every man shall hâve 
remedy bythe course oflawfor injury donehim in person, property, or réputa- 
tion.^' In my judgment, the latter clause of this section has an impor- 
tant bearing on this case. To begin with, it may be admitted that the 
remedy guarantied by this provision is not intended for the redress of 
any novel, indefinite, or remote injury that was not then regard ed as 
within the pale of légal redress. But whatever injury the law, as it then 
stood, took cognizance of and fumished a remedy for, every man shall 
continue to haVe a remedy for by due course of law. When this con- 
stitution was formed and adopted, it was and had been the law of the 
land, from comparatively an early day, that a person should hâve an 
action for damages against a county for an injury oaused by its act or 
omission. If this then known and accustomed remedy can be taken 
away in the face of this constitutional provision, what other may not? 
Can the législature, in some spasm of novel opinion, take away every 
man's remedy for slander, assault and battery, or the recovery of a debt? 
and, if it cannot do so in such cases, why can it in this? 

Contemporaneous construction is always resorted to for the interpré- 
tation of constitutions made in the orderly and peàceful progress of or- 
ganized Society. What was the law, practice, or usage at the time is 
assumed to hâve been known to the framers of the constitution, and the 
people who adopted it; and the phrases, capable of a larger or smaller 
application, as used therein, are properly interpreted by référence thereto. 
For instance, although the constitution requires justice to be "adminis- 
tered openly and without purchase," no one doubts that, in the light of 
contemporaneous usage, the parties to légal proceedings may be required 
to contribute specially to the expense thereof, or that, in a certain class 
of cases, the gênerai public, in the interest of public moralsand decency, 
may be excluded from the court room. Cooley, Const. Lim. 312. For 
thèse reasons, in my judgment, the législature cannotj in the face of this 
constitutional provision, deny to any one a remedy by due course of law 
for an injury arising from the wropgful act or omission of a county, and 
therefore the amendment of section 347 of the Code of Civil Procédure 
is null and void. But I am content to rest the décision of this case on 
the conclusion that the amendment of section 347 does not and was not 
intended to affect the plaintiff's right of action. It is a fundamental 
rule in the construction of statutes that they shall only affect future cases, 
unless the contrary intent is plainly expressed. The very essence of a 
new law is a rule for future cases. 

In Dash v. Van Kleeck, 7 Johns. 603, Mr. Chief Justice Kent held 
that a statute ought never to be construed so as to "defeat a suit already 
commenced upon a right already vested," "if it be susceptible of any 
other" construction; and said: "It is a principle in the English com- 
mon law, as ancient as the law itself, that a statute even of its omnipo- 
tent parliament is not to hâve a rétrospective effect." 
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tn Hdmore v. Shuter, 2 Show. 16, a case cited wilh approbation by 
Lord Mansfield in Coiich v. Jeffries, 4 Burrows, 2460, and by Mr. Chief 
Justice Kent in Dash v. Van Kkeclc, mpra, it was held, in an action 
brought after June 24, 1677, on a paroi promise made before that time, 
that the same was not within the statute Of frauds and perjuriea of 29 Car. 
II, c. 3, § 4, which enacts "that from and after June 24, 1677, no ac- 
tion shall be brought whereby to charge any person upon any agreement 
made upon considération of marriage, unless such agreement, or some 
mémorandum thereof, shall be in writing." The court said "that the 
act could not bave a retrospect to take away an action to which the plain- 
tiff was before en titl éd." ' ' ■ ■< . 

Upon this point counsel for the défendant cite and rely on the cases 
of BuÛer v. Palmer, 1 Hill, 324, and Iran Oo. v. Pierce, 4 Biss. 327, in 
tbe former of which it was decided that the right of a judgment créditer 
under a particular statute to redeem from a mortgage sale, at any time 
within a year therefrom, may be lessened by a statute passed after such 
right was acquired, but which left a reàsonable time thereafter in whict 
such rédemption might be made. This is nothing more than the famil- 
iar rule that a statute of limitations may bé made applicable to* existing 
causes of action, provided a reàsonable time thereafter is aUowed in 
which to commence action thereon. In the course of the opinion, how- 
ever, Judge Cowen, as usual, discusses a good many cognate questions, 
and among other things says (1) that where a statute repeals another 
which imposed a penalty, the right to the penalty becomes extinguished, 
even though a prosecution therefor bas been commenced; (2) inchoate 
rights, derived under a statute, are lost by its repeal, unless saved by 
express words; (3) but it is not so with civil rights that may stand in- 
dependent of the statute, or bave ceased to be executory and become 
executed; and (4) positive statutes, not merely repealing ones, should 
not be construed so as to interfère .with previously existing contracts or 
rights of action, unless the intent to do so is expressed therein. 

In the case of Iron Co. v. Pierceit was held that the repeal of a highly 
pénal statute which made the officers of a corporation, in case they 
neglected to make certain reports, individually liable for ail corporate 
r'ebts contracted while they were such officers, whether the créditer 
was thereby injured or not, took away ail existing rights of action there- 
under, including one on which an action was brought before the passage 
of the repealing act. It is admitted that in the case of what are caUed 
pénal statutes there bas been a more marked disposition on the part «f 
the courts to hold that a repeal thereof destroys or takee away ail exist- 
ing rights of action thereunder without any express déclaration to that 
effect. But the rule is an arbitrary one, and never had anything to 
commend it, except in the United States an undue sympathy for wrong- 
doers, and in England an early préjudice among common-law judges 
against "statute-made law." By act of February 25, 1871, (16 St. 432 ; 
Rev. St. § 13,) congress abrogated it, and declared that "the repeal of 
any statute shall not hâve the effect to release or extinguish any penalty, 
forfaiture or liability, incurred under such statute, unless the repealing 
v.32F.no.l— 3 
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act shall so expressly; provide, and; such, statule shall be treated as still 
remaining in force for the purpose of sustaining anyproper action or 
prosecution for the enforcement of sùch penalty, forfeiture, or liability." 
.In Covxh V. Jeffriea, 4 Burrows,: 2460, which, was a qui tam action for 
a penalty^ the question was whether a statute, (9 Geo. 3, c. 37,) passed 
subséquent tô the commencement of the action allowing delinquents by 
September 1, 17:69, to pay stamp dïities on indentures of apprentice- 
ship, and thius escape the penalty forsQch delinquency, affected the case 
of an action for such penalty already commenced. The court of king's 
bench unanimously determined that it did not. In delivering the opin- 
ion of the court, Lord Mansfield said: 

■"Hère îs a right vested, knd it is not to be imagined that the législature 
couldby gênerai words mean to take it away from the personin whom it wa» 
so legally vested, and whohad been at a great deal of cost and charge in 
prosecuting. They certainly meant, future actions., Otherwise it would be 
punlshing the innocent iiistead of the guilty. It càh nevêr be the true con- 
struction bfthië act to tâke away this véstéd right, and punlsh the innocent 
pUrsuer ctf it with costs." \ ''■" i 

Nëither is the statute under considération a pénal one. It merely 
givesia pârty a remedy for an injury sustained by him through the nég- 
ligence or (wrong-doing of another, in which he may reçover only sucb 
damages as h« can show he has sustained. 

Admitting, ;then, that the common law does not give the plaintiff a 
remedy againat the défendant for this injury, and that the action is only 
authorized'jby section 347, Code Civil Proc, which is so far repealed, 
yet it is neitiber logicaljnor just to assume that the législature also thereby 
intended to take away aU existing rights of action when in fact it made 
uo provision on the subject. That such was the private purpose of 
Ihose who prooured the passage of the amendment after the demurrer to 
the complaint was overruled, is possible. But there is no évidence that 
such was the intent of the législature, or that attention was called to the 
subject. Why the act should even hâve been amended at ail, as it was, 
is not apparent. It had been in force hère for nearly 33 years — the life 
of a génération— without question or objection, so far as appears. It is 
a whoiesonie and just enactment, by which the counties are required 
to compensatéindividuals for lossea sustained through their neglect to 
keep their highways in repair, and now found in the statutes of most 
of the states. il ' 

It is also urged that the amendment, even on the defendant's con- 
struction of it, does notleave the plaintiff remediless, as he may hâve an 
action lagainst the supervisor, and, if so, why not against the county 
court? But à remedy against the supervisor, or even the persons who 
constitute the county court, however worthy they may be, would, in 
many, if'uot most, cases, be équivalent to threshing empty straw. If 
travelets and others who sustain injuries by reason of defective high- 
ways can hâve no remedy against any one except thèse officers person- 
ally, they might as well hâve none. 

A question is also made in the case as to whether the county had no- 
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tice of the parti0tilar 'dfefect in this bridge — the hole îiltbé roadway-^ 
which wtts the immédiate causé of the accident. The évidence tends to 
show, and would jùstif}' a finding to that effect, tbàt oneof the County 
commissionera, who lived in the vicinity, had his attention called io it 
aishort time before the occurrence, and that the supervisor who lived in 
the neighborhood must hâve known it, thougli he rôsigned a short time 
before, and another had not then been appointed. Nfcttice to the supë*- 
yisor is notice to the county, and what he may know in the diligent dis- 
charge of the duties of his office he bas notice of ànd the county aisé; 
Màch V. OUy of Salem, & Or. 275; Heilnerv, UrvimCo.,7 Or. 83. The 
supervisor is the agent of the county, appointed by it to attend tô thè 
highwiays in bis district, with' ample means at bis commând to make ail 
needed répairs. I think every person who beld the office of supervisor 
in this district, from the érection of the bridge to tbe commencement ôf 
this action, must be deemed to bave had notice that this bridge was in 
a defective and dangerous condition. It never was properly constructed 
or finished. I know it will not do to exact af sparse neighborhoods in a 
new country the strengtb, duràbility, and finish in tbe construction; of 
bridges that obtain in old and densely populated ones. But the législature 
has spoken on tbe subject. Section 4 of tbe act of , December 19, 1865', 
(Laws Or. 723, § 40, note,) provides that, wben it appeais to the 
county court from tbe repreâentations of tbe supervisor, that a bri4ge 
of ten feet or more span is needed on any bjgbway, it sball be built in 
a good, substantial raanner, "and covered witb sound plank at least two 
inches thick, and not less than twelve feet long, and wdl spiked cbwn," 
and the county sball pay tbe supervisor the cost of sucb plank and spikes. 
This section is placed in a note tô the compilation, because it âppeared 
to tbe compiler that it might bave been repealed by an inadvertence. 
And, if it had been, its value as an expression of opinion, as to whatis 
a reasonable roadway for sucb a bridge as this, would not be impaired. 
But the suprême court in MiUing Co. v. Lant.Co., 5 Or. 269, has since 
said that the act is in force. ' 

Tbe roadway on this bridge was never spiked, or otherwise fastened, 
than by laying loose logs irregularly along tbe end of tbe planks on one 
side of the bridge. The planks, being loose, naturally worked to the 
lower side of the bridge, and hence tbe hole in tbe roadway that was the 
immédiate cause of this accident, So far, tbia was a defective structure 
of which the supervisors of the district had or might bave had notice, 
witb which tbe county is cbargeable. Indeed, a bridge of this lengtb 
and beight ought to bavé had a railing on either side, The cost of p 
railing is notbing compared to tbe additional safety it gives to a bridge. 
And I think it is common knowledge that tbere are but few if any bridgee 
in this country, of even half tbe lengtb and beight of this one, that ar' 
without railing. 

It is also contended, in mitigation of damages, that the plaintifPs 
négligence, subséquent to the injury, is the cause of the delayed union 
of the bone. The burden of proof in this matter is on the défendant. 
The opinion of experts and autbors (Ham. Surg. 250; 1 Gross, Surg. 
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927,) ÎB that delayed union of a fracture of the ulna îa not uncommon, 
and is attribu table to various causes, compatible with good treatment, 
some of wbich are very obscure. The défendant is liable for the injury, 
including the delayed union, unless the latter is plainly the resuit of 
gross négligence or mistreatment since the fracture occurred. I think 
the plaintiff did the best he could; for himself under the circumstances, 
and withthe liînited means at hi» command. 

The plaintiflf claims that this is a case for vindictive or exemplary 
damages; but there is no élément of that kind in this case. 

Considering the pain, physical and mental, sufifered by the plaintiff, 
the injury to his team and buggy, and the expense of médical treatment 
and loss of time, and not altogether overlooking the expense and delay 
he has been putto in asserting his claim against the défendant, I assess 
the damages at $1,500, for which sum, and the costs and disbursements 
of the actiouj the plaintiff ia entitled to judgment. 

NOTE. 

That quasi municipal corporations, as counties, are not liable in a civil action for 
injuries arising from failure to keep in repair highways or bridges wlthin their liniits, 
unless suoh action is expressly given by statute, eveii though the duty to repair is en- 
joined by law, see Barnett v. County of Contra Costa, (Cal.) 7 Pac. Rep. 177; Woods y. 
Colfax Co.; (Neb.) 7 N. W. Eep. 269; Arline v. County of Lanrens, (GaO 2 S. E. Eep. 
833. A coiunty is not liable for an injury caused by the négligence of its comniission- 
ers in failing to maintain in repair a sidewalk on the court-honse premises. Dosdall 
V. County Coni'rs of Olmsted Co., (Minn.) 14 fl. W. Rep. 458. On the other hand, that 
couhties are liable for injuries caused by négligence in constructing and maintaining 
bridgea, see Ferguson v. Davis Co., (lowa,) 10 N. W. Eep. 906; Huff v. County of Powe- 
shiek, (lowa,) 15 N. W- Eep. 418; Oooper v. Mills Co., (lowa,) 28 N. W. Eep. 633; Board 
y. Montgomery, (Ind.) 9 N. E. Eep. 690. But snch liability doea not extend to inju- 
ries caused by the négligent construction snd maintenance of ditches. Green v. Harri- 
Bon Co., (lowa,) 16 N. W. Eep. 136; Nutt v. Mills Co., Id. 536. 
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1. MUNICrPAL CORPOEATION— LlABILITT FOE DUFECTIVB WAT— EvtDESOR— PrB- 

Tioufet Accident. 

In an action for injuries occasioned by a defective sidewalk, it is not error 
to permit a witness to testify that, about two months before the accident, he 
and his Wife met with an accident at the same place. 

SL SaMB— EîCPBiBIMiaîT BBFOBE JUBY — UKSWOBN ExpBBT. 

Where the plaintiflf claimed to be paralyzed by the fall, it is not error to 
permit her médical attendant, who h ad not been sworn, to demonstrate her 
loss of feelingtô the Jury, by thrusting a pin into the side plaintiflf claimed 
to be paralyzed. 
8. Samb— OoitDiTioir op Sibbwalk Nbab by. 

Evidence is properly admissible as to the condition of the sidewalk in the 
immédiate neighborhood of the spot where the accident occurred, if it be 
so near the place of the accident that a person examining the walk there 
would be Ijkely also to notice the defect wnere the accident occurred. 
4. Same— SiiBSBftTJBNT rRBPAiR. 

It is also compétent to show that the walk was repaired about a week af ter 
the accident, as tending to show that the walk was out of repair at the time 
of the accident. 
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5. Same— BTATtjTE LiMiTiNG Rbcovert— Bbtbospectivb Opebatiok. 

A Statuts passed after the accident had taken place, limiting the amount of 
recovery in such cases, waa held to be prospective only, and taaving no bear- 
ing upon the plaintifl's right to recover fml damages. A statute should be 
held to operate prospectively only, unless its terms show clearly a législative 
intent that it should hâve a rétroactive effect. 

6. Same — City Propeett Occupied by Agents of State. 

The accident occurred upon a sidewalk io front of property bolonging to 
the city, but in charge of the police commissioners, wno were appointed bj" 
the govemor of the state. Seld, that it was the duty of the city to keep the 
sidewalk in repair, and that such duty was not lessened by the fact that the 
lot was occupied by agents of the state. 

7. BaMB— CONTRIBUTOKY NbOLIGEHCE. 

The testimony showed that plaintiff walked along the street vrithout pay- 
ing attention to the sidewalk, and that it was notoriously rotten, so that any 
one could see the earth beneath the plank. Held, that the question of cou- 
tributory négligence was for the jury. 

8. Same— Phoximity to Police Statioit. 

There was no error in calling the attention of the jury to the fact that the 
accident occurred in front of the police station, and within sight of the offl- 
cers whose duty it was to hâve charge of the station. 

9. Same— Dblat m Calling Physician. 

The fact that the plaintifl did not send for a physician until some time after 
the accident had occurred, was held proper évidence of contributory négli- 
gence to go to the jury, but not conclusive. 

10. Same— Amount ov Rbcoteby. 

Where the plaintiff suffiered a complète paralysis of the right side, held, that 
a verdict of $10,000 was not excessive. 
(Spllabus by the Court.) 

On Motion of Défendant for a New Trial. 

F. H. Caufielà, for plaintiff. H. M. Duffidd, for défendant. 

Beown, J. The plaintiff in this case obtained a verdict of $10,000 
for Personal injuries received by her in falling upon a defective sidewalk 
upon the north side of Church street in this city, hetween Michigan and 
Trumbiill avenues. Défendant now moves for a new trial upon the fol- 
lowing grounds: 

1 . The admission of the testimony of Bateson in regard to the accident 
to himself and wife, and the précautions they took afterwards. Bateson 
testified, in substance, to the defective condition of the walk at that 
place, and that about two months before the accident he and his wife 
met with a slight accident there, and that after that they always walked 
in single file. We take it that similar accidents, occurring in the same 
neighborhood, may be shown as évidence, not only of the actual condi- 
tion of the walk, but as tending to show notice to the city. It is true 
that the Massachusetts cases hold that this évidence is not admissible, 
upon the ground that it raises a collatéral issue which the défendant is 
not called upon to try, and he therefore may well claim to be surprised. 
The weight of authority, however, is decidedly the other way. See Del- 
phi V. Lowery^s Adm'x, 74 Ind. 621, in which ail the former cases are re- 
viewed. So far as the fédéral courts are concerned, the question has 
been put at rest by the case of District of ColwmMa v. Armes, 107 U. S. 
519, 2 Sup. Ct. Rep. 840, which was also an action for damages re- 
ceived by a person from a fall caused by a defective sidewalk in the city 
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of Washington., Upon the trial, a policeman who saw the deçeaséd falî 
bn.tli'èàidewalk, and wént to his assistance, after tàtifyingto 'the acci- 
dent, was allowed to state that Jie had seen persons stumble over there, 
and remembered sending iionie in a hack a man who had falien there, 
and that he had seen asmàriy as five persons fall there. See, also, (My 
of Chicago v. Pmvers, 42111. 169 j Railroad Co. v. Ruby, 38 Ind. 294; 
QuManv. Utica, 74 N. Y. 603; Dougan v. Transportation Oo.,56 N. Y. 7; 
^eni V. T<nm of Lincoln, 32 YU 591', Darling v. Weabmoreland, 52 N. H. 
401; Moore v. Burlington, 49 lowa, 136. 

2. That the court erred in permitting the exhibition of the plaintiff 
and her condition to the jury by Dr. Gaylord. The doctor, who had 
not been sworn, exhibited the plaintiff to the jury, and thrust a pin into 
the right side of her face, her right arm and leg, and, from the witness' 
failing to wince, the jury were asked to infer that there was a complète 
paràlysis of her right side. Objection was made to this upon the ground 
that the doctor was not sworn. as to the instrument he was using, nor 
was thé plaintiff sworn to behave naturally while shé was being experi- 
mented upon. It is argued that both the doctor and plaintiff might 
hâve whoUy deceived the court and jury without laying themselves open 
to a charge of perjury, and that plaintiff was not even asked to swear 
whether the instrument hurt her when it was used on the left side, or 
did not hurt her when used on the right side; in short, that there was 
no sworn testimon'y or évidence in the whole performance, and no prac- 
tical way of detecting any trickery which might hâve been practiced. 
We know, however, of no oath which could be administered to the doc- 
tor or the witness touching this exhibition. So far as we are aware, the 
law récognizes no oath s to be administered upon the witness stand ex- 
cept the ordinary oath to tell the truth, or to interpret correctiy from one 
language to another. The pin by which the experiment was performed 
was exhibited to the jury. There was nothing which tended to show 
trickery on the part of the doctor in failing to insert the pin as he was 
requested to do, nor was there any cross-examination attempted from 
the witness upon this point. Counsel were certainly at liberty to exam- 
ine the pin and to ascertain whether in faot it was inserted in the flesh, 
and, having failed to exercise this privilège, it is now too late to raise 
the objection that the exhibition was incompétent. It is certainly com- 
pétent for the plaintiff to appear before the jury, and, if she had lost an 
arm or a leg by reason of the accident, they could hardly fail to notice 
it. By parity of reasoning, it would seem that she was at liberty to ex- 
hibit her wounds if she chose to do so, as is frequently the case whare 
an ankle has been sprained or broken, a wrist fractured, or any maiming 
bas occurred. I know of no objection to her showing the extent of the 
paràlysis which had supervened by reason of the accident, and évidence 
that her right side was insensible to pain certainly tended to show this 
paralyzed condition. In criminal cases it has been doubted whether the 
défendant could be compelled to make profert of his person, and thus, 
as it were, make évidence against himself. The authorities upon this 
subject are collated in 15 Cent. Law J. 2, and are not unequally di- 



OSBOENE V. cm OF DETROIT. 39 

vided, but we know of no civil case where the injured person Has not 
been permitted to exhibit bis wounds to the jury. 

In Schroeder v. Railroad Co., 47 lowa, 375, it was held not only that 
the plaintiff would be permitted, in actions for personal injuries, to ex- 
hibit his wounds or injuries to the jury, but that he might be required 
by the court, upon proper application therefor by the défendant, to 
submit his person to an examination for the purpose of ascertaining the 
extent of such injuries, and upon refusai might be treated as in con- 
tempt. See, also, Mvlhado v. Railroad Co., 30 N. Y. 370. 

But, even considering the testimony to hâve been improper, as there 
was not the slightest évidence offered by the défendant tending to show 
that the plaintiff was not completely paralyzed, (and in fact this was 
substantially admitted upon argument to the jury,) the défendant could 
not bave been prejudiced by the testimony. We are not authorized to 
infer that the sympathies of the jury were moved to. a greater degree by 
this exhibition than by the uncontradicted testimony that the plaintiflf 
had suffered a complète paralysie. 

3. That the court improperly allowed the testimony of the witness 
Moore as to the condition of the sidewalk from the rear of the station to 
the intersection or junction of Michigan avenue and Church street. The 
lot in front of which the accident occurred was a triangular pièce of 
ground belonging to the défendant, the west 50 feet of which was occu- 
pied by a police station, and the east 25 feet of which belonged to the 
same parcel of ground, but was not occupied. It was shown that the 
accident occurred about half the distance from the front to the rear of 
the building. The witness Moore was permitted to testify, not only as 
to the condition of the walk immediately adjoining the station-house, but 
also to the fact that the easterly end of the walk in front of the vacant 
portion of the lot was in a very bad condition, and that, as policeman, 
he had reported to Sullivan, the inspector of streets, that it was out of 
repair. The évidence tended to show that, while there were several 
planks loose immediately where the accident occurred, the easterly end 
of the walk, beginning about 25 feet from that spot, and extending about 
25 feet to Michigan avenue, was in a worae condition. The court was 
and still is of the opinion that plaintiff was not confined to proving the 
condition of the walk at the exact spot where the injury occurred. Bear- 
ing in mind that the duty of keeping this éntire walk in repair was cast 
upon the city, not only by virtue of its charter, but by virtue of its actr 
ual ownership of the lot in front of which the walk lay, we think that 
évidence of the bad condition of this walk toy where from Michigan ave- 
nue to TrumbuH avenue was compétent. Of course, there should be 
reasonable discrétion exercised in admitling évidence of the condition of 
the walk near the accident, but we think, in any case, if it be so near 
the place of accident that a person examining the walk, or responsible 
for the condition of the walk in that neighborhood, would be likely also 
to notice the defect at the spot where the accident occurred, it would be 
compétent. In this case there can be little doubt that, had the city per- 
formed its duty in repairing the easterly end of the walk, its performance 
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of such duty would hâve led to a knowledge of the defect which was the 
immédiate cause of the accident. Weisenberg v. Appleton, 26 Wis. 56; 
Oity ofRipon v. Bittel, 30 Wis. 614; Gude v. Mankato, 30 Minn. 256, 15 
N. W. Rep. 175; Aurora v.HUhnan, 90 111. 61, 90; Boucher v. New Ha- 
ven, 40 Conu. 456; Cusîde v. Norwich, Id. 376. 

The case of Ring v. Cohoes, 77 N. Y. 83, cited by the défendant, is not 
in point. In the case of McCoolv. Grand Rdpids, 58 Mich. 41, 24 N. 
W. Rep. 631, which was an action for injuries received by a horse in 
stepping on a cobble stone, of which there were several scattered about 
the streets, Mr. Justice Champlin, in delivering the opinion of the court, 
observed, obiter, that the proof showed that the horse was injured by 
stepping upon a single stone, and that the existence of other stones in 
the Street had nothing to do with the injury. The remark was not nec- 
essary to the décision of the case, and the question as to the existence 
of other stones apparently did not arise. We do not understand the 
learned judge as having decided that the existence of other stones in the 
Street might not hâve been évidence of notice to the city. But in any 
event the case is ïiot entitled to' great weight as authority, as the judges 
were equally divided in opinion. 

4. That the court erred in adraitting the testimony of the witness Aus- 
tin as to the condition of the walk after the accident. The witness first 
testified as to the physical condition and state of health of the plaintiff 
prier to and up to the time of the accident, and, for the purpose of fix- 
ing the time when he heard of the accident, he said he went with the 
plaintifif's husband to the spot where the accident occurred about a week 
afterwards, and found that the walk had been repaired. We think that 
the testimony that the walk had been repaired was some évidence tend- 
ing to show that. the walk was out of repair at the time of the accident, 
and was in the nature of an admission which was compétent to go to the 
jury. If not, the testimony was merely immaterial, and worked no in- 
jury to the défendant. 

6. That the court erred in refusing to charge that, the actof 1885 having 
abrogated the common-law liability of the city, plaintiff could not re- 
cover; and àlso that under the act of 1885, if the plaintiif could recover 
at ail, she could not recover to exceed the sum off 1,800. 

The history of the law of Michigan upon the question of liability for 
injuries received upon defective sidewalks may not be out of place hère. 
In City of Détroit v. Blakeby, 21 Mich. 84, it was held by a divided court 
that, in the absence of a statute lo that efifect, the cities of this state were 
not liable for damages received by defective sidewalks, and thatremained 
the law of the state until 1879, when the first act was passed. The féd- 
éral courts, however, had felt themselves bound by précédents of the su- 
prême court, and had established a différent rule, the conséquence of 
which was that aliens and non-residents were permitted to recover for 
such injuries when citizens of this state could not do so. In 1879 an 
act was passed making aU townships, villages, and cities liable to per- 
sons sustaining bodily injury upon any of the public highways or streets 
by reason of neglect to keep such highways and streets, and "ail bridges. 
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cross-walks, and cul verts" on the same in good repair. In the case of 
Detroitv. Pwfnam, 45 Mich. 263, 7 N. W. Rep. 815, itwasheld that theact 
of 1879 did not allow damages for injuries sustained by reason of defect- 
ive sidewalks. In 1885 an act was passed to amend the act of 1879, in 
which the word "sidewalk" was inserted with the words "highway, street, 
bridge, cross-walk, and culvert," and new sections were introduced,lim- 
iting the amount of recovery upon the basis of population, and provid- 
ing that "the common-law liability of townships, villages, and cities in 
th:s State for such injuries is hereby abrogatpd." This act was approved 
June 17, 1885, but did not take efl'ect until August 17th. 

The accident in this case took place November, 1883; suit was begun 
September, 1884; and in June, 1885, the case was first tried upon plea 
to the jurisdiction. We think it clear that the act should be construed 
as prospective only in its opération. There were doubtless many other 
cases pending in the fédéral courts and in the courts of the state at the 
time this act took effect, and, if it were intended that the act should ap- 
ply to thèse cases, no doubt the législature would hâve so declared. Not 
only is^ there nothing in the act indicating that its opération was intended 
to be rétroactive, but it was not èven given immédiate effect, as would 
almost certainly hâve been the case if it had beeh intended to operate 
upon actions already commenced, or causes of action theretoforeaccrued. 
We understand the law to be well settled, as, stated by Mr. Justice 
Cooley in his Constitutional Limitations, 370, that "it is a Sound rule 
of construction to give a statute a prospective opération only, unless its 
terms show a législative intent that it should hâve a rétrospective ef- 
fect." See, also, Okirk v. Hall, 19 Mich. 369; Smith v. Aiiditor General, 
20 Mich. 398; fîarmoïi v. Mets, 17 Mich. 377. 

Indeed, we consider it extremely doubtful whether, if the law were in- 
tended to be rétroactive, it would not be in conflîct with the constitution. 
Kay v.Railroad Go., 65 Pa. St. 269. Wood, Rétroactive Laws, § 172, 
and cases cited; Bûcher v. lîailroad Go., 131 Mass. 156; Frasier v. Tomp- 
Uns, 30 Hun, 168. 

6. That the court refused to give defendant's third request, under 
which it claimed immunity, because the property in front of which the 
accident happened was in the custody and power of the police commis- 
sioners. The facts were that the eritire lot and the station-house standing 
thereon belonged to the city, and was in charge of the police depart- 
ment. The witness, Robinson testified that the vacant part of the lot 
was a sort of lawn, which the police also had the care of; that the side- 
walks were put down by the city; and there was no évidence that the 
police department laid the walks or assumed the care of them. It is 
♦rue the police commissioners are appointed by the governor, and may 
perhaps be considered the officers or agents of the state rather than of 
the citj'; but the station-houses they occupy remain the property of the 
city, although within the custody and control of the police. Had this 
accident happened by the négligence of the police as custodians of, such 
property, it is entirely possible that this action would not hâve lair. 
against the city; but Church street, upon which the accident occurred. 
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ïs one of the public thoroughfares, which it is the duty of the city to 
keep in repair the same as ail other streets, and this duty is not lessened 
by the faet that the lot in front of which this walk was laid was oecu- 
pied by agents of the state, any more than it would hâve been if occu- 
pied by a private individual. The walk was originally laid at the ex- 
pense of the city, and it was peculiarly incumbent upon the défendant 
to keep it in repair. By section 307 of the charter it is provided that 
the board of public works, a recognized agent of the city, shall supervise 
the grading, repairing, and improving of ail streets within the city, and 
by section 808 that they shall supervise the laying down of ail side- 
walks and cross-walks. No exception is made of streets upon which po- 
lice stations are located, or of the sidewalks opposite such station; nor 
is it any where provided that the police commissioners shall either pave 
the streets, build sidewalks, or repair them in front of their stations. 
We understand it to be the law that where authority is given to repair 
streets and sidewalks, and means are fumished to make the repairs, the 
corporation is charged with the duty, and upon it rests the liability for 
damages conséquent upon this neglect of duty. Cooley, Torts, 625. 

In Bornes v. District of OdumMa, 91 XI. S. 640, it was held that the 
District of Columbia, as a municipal corporation, was liable for injuries 
caused by the defective condition of its streets, although the streets were 
by act of congress placed under the control of a board of public works 
appointed by the président, and removable by him; the court saying 
that such a board was not an independent organization, but represented 
the municipality, although the municipality had no voice in the appoint- 
ment of its members. Thisis a much stronger case against the défend- 
ant than the présent one. See, also, Rehbergv, Mayor, etc., 91 N. Y. 
137. 

7. That the court refusedto charge that plaintifFwas guilty of con- 
tributory négligence upon her own testiniony, and that of Bateson and 
Moore. 

This testimony, putting it in its strongest light for the défendant, 
shows that she walked along the street from Michigan avenue without 
pâying any attention to the walk; that it was notoriously rotten, so that 
any one couM see the earth beneath the planks. The witness Moore 
etates that thé dangerous condition of the walk could be seen from Mich- 
igan avenue without going on to Church strèet. The testimony, how- 
ever, shows quite olearly that the worst part of the walk was at the easterly 
end, from 25 to 60 feet east of the spot where the accident occurred. 
At this spot there seems to bave been a hole in one side of the walk, and 
several planks loose, so that the defect was visible to a person passing. 
While this évidence undoubtedly tends to show contmbutory négligence, 
we do not think it so conclusive as to hâve justified the court in direct- 
ing a verdict for the défendant. There are undoubtedly cases of this kind 
where this course may be properly taken, atid in several actions of this 
description we hâve felt justified in directing a verdict for the défendant 
upon this ground; but the évidence ought to be so clear as to withdraw 
the question from the région of reasonable doubt. For instance, if this 
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accident had oocurred to Bateson, who inade use of thîs walk three or 
four tiines a day for months béfore, and to whom its condition was no- 
toriously defective, so much so that he and his wife were accustomed to 
walk there in single file, we shoùld hâve felt aUthorized to withdraw the 
case from the jury upon that ground; but the plaîntiff hère was not ac- 
quainted with the walk, was carrying a large market basket on her arm 
at the time, and had never had her attention direoted to its condition. 

It also appears to us very doubtful whether, admitting her guilt of 
négligence, such négligence could in any just sensé be said to hâve 
proximately contributed to the accident. She had passed over the inost 
dangerous portion of the walk, and was tripped up, not by stepping 
upon a rotten plank herself, but by the act of Bateson in stepping upon 
one end, and thus causing the other end to spring up directîy iii front 
of the plàintiff. This was not her fault. Even if she knew the sidewalk 
was unsafe, this would not, in an ordinary case, be conclusive évidence 
of contributory négligence. Whart. Neg. §§ 402, 403; Lyman v. Hamp- 
shire, 140 Mass. 311, 3 N. E. Rep. 211; GUhert v. BosUm, 139 Mass. 313-; 
Wkittaher v. West Boyîston, 97 Mass. 273; Looney v. McLean, 129 Masa. 
33; Weed v. Ballstm Spa, 76 N. Y. 329; Dewire v, Bailey, 131 Mass. 169; 
Lmell V. Watertmm, 58 Mich. 568, 25 N. W. Rep. 517. 

There is also a récent English case, the name of which has escaped 
me, in which it was held that a passenger upon a sidewalk was notordi- 
narily bound to look at the walk, but was entitled to présume that it 
was in good condition and repair. 

8. That the court called the attention of the jury to the fact that the 
accident occurred in front of the police station, and within sight of the 
officers whose duty it was to hâve charge of the station. This instruc- 
tion was justified by the testimony of the witness Moore, (himself a po- 
liceman,) who swore that it was a part of his duty as policeman to take 
notice of thèse defects, and report them to the board of public works or 
to another agent, whose duty it was to see the sidewalks were in a proper 
condition. This testimony was not only uncontradicted, but was not 
objeoted to, and we thiuk is sufBcient upon this point. While neither 
the city charter nor ordinances may hâve imposed this duty upon the 
police, if, in administration of the city government, it was the practice 
of the police to notify the board of public works of the existence of thèse 
defects, the court might properly call the attention of the jury to it. If 
there was any portion of the sidewalk which it was the peculiar duty of 
the city to keep in repair, it was in front of their own property, and 
within sight of the officers who made it a part of their daily duties to 
report thèse defects. 

9. There was no error in submitting the question to the jury whether 
the plaintiflf had been guilty of contributory négligence in failing to send 
for a physician sooner, nor in the illustration Which was put to the jury 
as pertinent to this question. The plàintiff was a mature, but not an 
old, woman; had always enjoyed excellent health , ftnd thé pain she suffered 
when she first returned home was not such as to excite any alarm. Had 
she been a physician herself, or a person of greater âge or expérience in 
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thèse -matters, the évidence of négligence would hâve been stronger, but 
it is very clear it should not hâve been taken from the jury. 

10. There was po error in charging that the burden of proof of con- 
tributory négligence was upon the défendant. This was settled in Raû- 

,road Co. v. Gladmon,15 Wall. 401; inSecord v. RaUroad Cb., 18 Fed. Rep. 
221; and in Conroy v. Oregon Const. Co., 23 Fed. Rep. 71. There ts 
nothing inconsistent with this case in Hayes v. RaUroad Co., 111 U. S. 
228, 4 Sup. et. Rep. 369. 

11. Considering the physical wreck of the plaintiflF, the damages were 
not excessive; at least not so excessive as to justify the court in setting 
aside the verdict upon that ground. 

The motion for a new trial must be denied, and judgment will be en- 
tered upon the verdict. 



Fbench Spiral Speinq Co., Limited, v. New Enqland Cab Tbust 

and ofhers. 

(Cireuit Oowt, D. Conneciicut. 1887.) 

1. OkDBKS— CONSTBTJCTION. 

The défendants accepted an order of a third person în favor of plaintiffs to 
the amount of |3,300, payable out of certificates due the third person under a 
contract between him and the défendants, and speclfied in the order, "the 
same not to be due until September Ist. " Held, the words, "the same not to 
be due, " referred to certificates, and not to the order, and that défendants 
paid at their péril any person other than plaintifis for work, the oertiflcatea 
for which, under the contract, would not become due until on and after Sep- 
tember Ist. 

2. CORPOBATIONS— Bt-LaWS— COBPOKATB CONTEACT. 

An acceptance of an order by the New Bngland Car Trust, to pay money 
already provided for by a contract with the company, does not come within 
article 4 of the articles of association of the car trust, providing that, in order 
to bind the company, ail contracts involving liabilities for the payment of 
money shall be in writing, and signed by at least three members of the board 
of managers. 

Intervening Pétition in Brassey v. New Yo'rk et N. E. R. Go. 
Henry M. Rogers, for petitioner. 
Simeon E. Boldwin, for défendant 

Shipman, J; The question in this case arises upon the petitioner's 
demurrer to the defendant's answer. The New England Car Trust en- 
tered into a contract with Blain Bros. , by which the latter agreed to make 
and to furnish to the car trust 600 cars, to be delivered to its trustée at thé 
average rate of 48 cars per week, beginning on May 16, 1883, and the 
car trust agreed to pay for the same at the rate of $446.31 per car, pay- 
able in its certificates, as the cars were delivered in lots of 10, within one 
week after the receipt of three specified documents. Blain Bros, desired 
to purchase springs for said cars from the petitioner, but said company 
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refused to sell 3aid' springs upon the sole security of said Blain Bros., 
but agreed to sell them unto the said firm, provided they would assign 
to the petitioner a portion of the priée to be paid by said car trust to 
them upon the delivery of said cars, and provided the order making said 
assignment should be accepted in advafice by the said car trust. There- 
upon Blain Bros, delivered to the spring company the following order 
upon the New England Railroad Company, the company which was to 
lease and purchase said cars from the car trust: 

HuNTiNGDON, Pa., June 30, 1883. 

Deae Sib: Please pay the French Spiral Spring Ce, Limited, or order 
September 5th inst.,twenty-three hundred dollars (2,300) out of the proceeds 
of our settlement for coal cars to be furnished your company upon our prés- 
ent eontract, it being understood. we hâve sixty days' time upon the purchase. 
Very respectf uUy, Blain Beos. 

S. M. Felton, Jr., 

General Manager N. Y. & N. E. R. R. Co., Boston. 

The car trust returned to the spring company the following accept- 
ance; " ■ ■■■, 

Boston, July 14, 1883. 

Prenah Spiral Spring Company, Limited, Pittshurgh, Eœ.^— Gentlemen: 
In answer to your favor of the second instant, Inclosing order from Blain 
Bros., the managers of the New England Car Trust accept the order for cer- 
tiflcates to the amount of twenty-three hundred dollars, (2,300,) payable out 
of certiflcates due Blain Bros, under the eontract between Blain Bros, and 
said car trust; the same not to be due until September Ist. * * * 

Youi-s, truly, William Galeb Loeing, Secretary. 

Blain Bros, delivered no cars to the car trust after August 24, 1883, 
on which date they had delivered in ail 370 cars. On August 29, 1883, 
the car trust paid for thé last lot of cars, 10 in number,jwhich were de- 
livered on said August 24th, by -which paymônt it paid in full, accord- 
ing to the terms of said eontract, for ail said 870 cars, and neither on 
September Ist nor on September 5th owed Blain Bros, anything. 

The question in the case arises upon the terms of the acceptance. The 
petitioner claims that it was a présent acceptance for the sum of $2,30Ç 
due Blain Bros., but, if not, that it was a présent acceptance for the 
sum of $2,300, payable on September Ist, the money to be payable in 
certiflcates. The défendant says that it was an acceptance for $2,300, 
payable only in certiflcates. which were to become due to Blain Bros., 
under the eontract, on and after September Ist. On June SQth, the 
date of Blain Bros.' order, they were delivering cars under a eontract 
for the purchase of 500 cars, which eontract called for an average deliv- 
ery of 8 cars per working day, and which provided for the payment by 
the car trust, as the cars were delivered in lots of 10, within one week 
after the receipt of the specitied papers. Ninety-five cars had then been 
delivered. More than oné payment per week would, under the eontract, 
naturally be made. Blain Bros, were to bave 60 days' crédit, and pay- 
ment to the spring company was to be by the terms of the order, on 
September 5th. The car trust accepta the order "payable out of cer- 
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tificatesdue Blain Bros, under the contrac^ between Blàîn Bros, and said 
car trustj the same nol to be due ùntil September Ist." This was an 
accèptance of an order payable September 6th, out of aifund which was 
to become due from week to week, if the contract was performed; and, 
in case of its non-fulfiUment by Blain Bros., they mieie liable in a spec- 
ifiédsum,aM' damages. TJnder thèse circumstarices, the car trust ac- 
cêpts the order payable in certificates, due under the contract, the same 
not to be due until September Ist. The intent of the accèptance was 
that the payment was to be made in certificates which were to become 
due Blain Bros., but were not to be due until September Ist. By the 
acceptapcèj the car trust promised to pay, but only from those certifi- 
cates, if any, which becanie due on and after September Ist. The 
words "due under the contract" do not imply that lie certificates were 
due àt'the date of the accèptance, or that payment was to be made out 
of any certificates the^'eafter to be due, but mean that payment was to 
be made out of certificates due Blain Bros, under thé contract, when the 
order was payable, and the words^ "theisame not to be due," refer to 
the certificates, and not to the order, and mean that the order was pay- 
able out of those certificates which were to become due on and after Sep- 
tember Ist, and hot out of àny certificates which should become due be- 
fore that date. The accèptance wafl an agreement to pay in certificates 
■jrhich becamç, due on and aftér September Ist. 

i On the t;we^ty-fourth 6^, August,.Blain Brbs. deliverèd at Huntingdon, 
Pennsyivania,: 10 cars, Certificates for $4,463.10 were due from the 
car trust for those cars, withinooe week after the receipt of the invoice 
of them, the bill of sale, and a certificate of the gênerai manager of their 
accèptance. The answer does not shoW that the certificates for thèse cars 
were not due on September Ist, àrid, allowing the ordinary time for trans- 
mission of the papers by mail, itwould seem that theywould not nat- 
urally hâve beeh due under the contract until September Ist. On Au- 
gust 29th, 30 certificates which J)aid fqr previous ddiveries, and the last 
10 cars, Were delivered to the assignée of Blain Bros. I think that, by 
■the terms of the accèptance, the car trust paid, at its péril, to any oiher 
'person than the spring company, for any cars^ the certificates for which 
'did not become due under the contract until September Ist. The answer 
sets up the fact that article 4 of the articles of association of the car trust, 
which was an unincorporated association, provided that "ail contracts 
relating to the business of the association, involvingliabilities for the pay- 
mènt'tjf moHeysj shall be in writing, and shaU be signed on behalf of 
-the association by at least" three membefs of the board of managers, and 
by' the person with whom such contract shall be made, and that this ac- 
ceiptance wââ sigmed by the seoretary only, and consequently was not 
binding upoiJJthe association. The contract with Blain Bros, was signed 
by three manaîters. The accèptance^ was not, witbin the intent of the 
articles of association, a contract involving a liability for the payment of 
money, but was simply an assent and agreement in regard to the diver- 
sion ofmonèy already agreed to be paid into another channel. It did 
not create a liability for additionâl money. The demurrér issustained. 
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Plinsky vi Geemania F. & M. Ins. Co. 

{Ckfcuit Court, B. D. Mîehigan. Janùary H; 188lt 

1. FniB Instjkancb— FoRPKiTXTRB— Inckbash op lllSK. 

An insurance policy provided that, if the risk should be increased by any 
means whatever within the control of the assured, ■with.tjut the consent of the 
Company, the pblicy should be void. Thé property, whiih consisted Of a 
stock of ^oods. was described as "containéd in the flrst floor and basementof 
the building. " Beld, that a remoyal of the entire property from the iSrst floor 
to the basement would not avoid the policy, though thè risk were increased 
by Such rëmoval. ' 

â, SamE— CÔNSTBtrCTION OF POLICT— CONPLICTIKG CaUSSB. 

Where a policy nijon a "stock of candies, confeçtionery, toys, fruit, and ail 
audi other stock as is usually kept for sale in conléctionery stores, " provided 
thatsuch policy should *cease and détermine if ' * * * flre-works should be 
kept temporanly or otherwise in the stocks ofmerchjandise . * * * jinsused 
hereiB,"it was held that, if flre-works were usually kept in. stocks of thekinfl 
Insured, the written part of the policy would Control thé printed part, and the 
keepitigdfflrë-works would Botàvoid the" policy. i 

8. SaMB— liOSS^FBAUDtJLENT BtrKNIHG. 

Plaintifîwas chargedwith the fraudulent burning of the prciperty.i The 
only évidence upon this point wâs that there was a social gatheringin the 
Store upbn the evening b'ef ore the flre; that plaintifl and her husbahd did not 
leave the place until'S^o'dockin the mornins; that i the hnsband dosed the 
Store for the night, took the key • with him, and that they went directly tp J:heir 
IxQ^se. The flre broke eut a little, àfter 6 in the morning, in the basement. 
ThiB évidence was clear that sômie one "hûd entered the building, and s«t the 
property on flre, and there wasno «vîdence that (h« building had been broken 
mto, or that any.one but pJp.intifE's husbajtid had the key %o the outer door. 
È[eld, thfit there was ûd évidence that plaintiîE herself 'Was pxivy to the b^rn- 
ing, andthat she would not be aff6cted'byth« fraudaient burning of the prop- 
erty by her husband, ; - , f 

4 WlTJSESS-rDiSCBBDITnstG — DlBGBETIOIî OjC COPBT.;, 

Plaintift's husband was asked, upori cross-exàmination, whether hé wasnot 
out upbn bail,, charged with an assault With inteiitto murder. Selâ, that such 
qtiestidn was withiu the discrétion of the court, and its exclusion could not be 
âaimed as erior. : ■, , • "■ 

{Bj/Uaiiis by Oie Court.) 

On Motion for a New Trial. " 

This was an action upon à policy oif însuranCe'upontti'e following prop- 
erty ownçd by the plaîntifif, yiz.: , ■ 

"$250 on her stock, of capdies, cpnfectionerieS, toys, fruit, an4 ail such 
other stock as is usually kept for saié in confeçtionery stores; $100 on her 
soda fountain, generators, and appartenances bélongirig thereto; $400 od hér 
store, ice-cieam parlor, and shop furtiitùre and fixtures, including brick oven 
and belongings; $125 on h«r salooil furniturè and flxtures, beer-pump, mir- 
lor, bottles, and glass-ware; $10 on her awning outside of building; $25 on 
her stock ofwines, beers, liquors, and cigars; and $100 on her pool-table, 
ballSi, and çues, — ail containéd in the flrst story and basement of the three- 
story brick building oecupied by the insured as a confeçtionery store, bakery, 
saloon, " etc. 

The défenses were (1) that the risk had been increased by the removal 
of the entire property from the first story to the basement of the build- 
ing in which it was kept; (2) that fire-works were kept in the stock con- 



48 FEDERAL EEPOETER. f 

trary to the provisions of the policy; (3) that the property was burned 
■with the assent and connîvance of the insured. 

The jury returned a verdict for the plaintiff, and défendant moved 
for a new triai- upon thegrounds stated in the opinion of the court. 

George W. Radford, for the motion. 

H, È. Swan, for plaintiff. 

Brown, J, 1. Éxceptiop was taken to the charge of the court, that if 
thë plaintiff notified Duvernois, the local agent of the Company in Dé- 
troit, that the property had been reihoved to the basement of the build- 
ing, and he made no objection to such removal, the compariy could not 
défend upon the ground that such consent was not indprsed in writing 
upon the poliûy. This instruction may bave been erroneous, although 
the authorities seem tô be at variance upon thé point; but in our opin- 
ion it^is entirely immaterial, for the reason that the plaintiff was entitled 
,to, ^n instruction that, a;s inatter of law, the removal of the goods to the 
basement was not an inçrease of risk, within the meaning of the policy. 
The language of the policy is that-, "if the above-mentioned premises 
shalljBê pccupieid or used so as to inçrease the risk, * * * or the 
risk be inpreased by, * * , * any nieans whatever within the control 
Of the assured, without the assent of the Company indorsed hereon, the 
polipy ^hall becomevoid." The first clause of this provision, that if the 
premises ehall be used and occupied, evidèntly applies only to buildings 
which bave become thé subject of insurance. > The second provision 
must bé ponstruediri cphnectibn with the description of the location of 
the property as "contained in thé first floor and basement of the build- 
ing." It seems to us that this was a plain stipulation on the part of the 
Company that the plaintiff should deal with her property as she chose, 
within the limita of the first floor and basement. She had no right to 
remove it from the building, nor to the second floor of the same build- 
ing, but it could not reasonably be expected that the property would re- 
main distributed between the first floor and basement precisely as it was 
+he time the policy was executed. It was undoubtedly made with réf- 
érence to the général practice of shop-keepers bringing goods up from the 
basement and placing them for sale on the first floor, and sending un- 
salable or deteriorated goods from thé first floor to the basement, al- 
though itis possible that the risk might be sensibly increased by such 
transfers. If this may be done with respect to a part of a stock, I see 
no reason why it may not be done with respect to the whole of it. It 
would hardly beclaimed that if the plaintiff' had desired to place her en- 
tire stock in the basement on sale she woUld not bave been at liberty to 
carry it'to the first floor. So, if she sa w fit to withdraw her entire stock 
frpm sale, I sgé no reason to doubt that she could send it down to the 
basement; there being no stipulation in thé policy that any particular 
. portion of the property should be kept either in the basement or upon 
the firsf floor. ' There cûn be no (question that the insured, unless re- 
strîcted in some way by the policy, might use, protect, and enjoy her 
pi'operty, as'such property is customarily used, enjoyed,; and protected; 
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and to infer, without an express provision or necessary implication aris- 
ing ont of the contract itself or public policy demanding it, that the in- 
sured surrendered ail right to make the usual changes of or additions to 
her property as its safety or her convenience or comfort might suggest, 
is a construction too rigorous to be rational. May, Ins. 247; JoUy v. 
Equitable Soc, 1 Har. & G. 295; Shaw v. Robberds, 6 Adol. & E. 75. 

Within the literalism of the policy, the transfer of any portion of the 
goods from the first floor to the basement would be an increase of risk, 
and would avoid the policy, if the theory of the plaintiff be true that 
such removal of the entire stock had this efifect. Wood, Ins. § 238. 

There is much force, too, in the suggestion that there was no évidence 
of an increase of risk by the removal of this stock to the basement. 
The only testimony tending in that direction was that, by the removal 
to the basement, the goods became second-hand goods. This would not, 
of itself, increase the risk of an accidentai burning; for it was not pre- 
tended that the goods were not as safe in the basement as upott the îirst 
floor. Conceding that it would increase the temptation to a fraudulenf 
destruction of the property, it may well be replied that the company 
did not insure against such fraudulent destruction. Upon the theory of 
the défendant, the insolvency of the plaintiff or the suspension of her 
business in any way would depreciate her stock, or, to use the words of 
the witness, "make it second-hand goods," and thusoperate to increase 
the risk of its fraudulent destruction. Upon this theory, the insolvency 
of a merchant would at once invalidate every policy of insurance upon 
his goods. It seems to us that the increase of risk contemplated by the 
policy was the introduction of new and hazardous goods, new or un- 
usual methods of heating or lighting, or some other means which sub- 
jected the goods to an additional danger of an accidentai fire. 

2. The second objection is that the court admitted testimony that fire- 
works were usually kept in stocks of confectionery and toys, and hence 
that the keeping of such fire-works did not avoid the policy, notwith- 
standing its provision that it should "cease and détermine if * * * 
fire-works shall be kept, temporarily or otherwise, in the stocks of mer- 
chandise * * * insured herein." This provision, too, must be 
construed in connection with the written portion ôf the policy, which 
insured " her stock of candies, confectionery, toys, fruit, and ail such 
other stock as is usually kept for sale in confectionery stores." The rule 
in such cases is well settled that, if the prohibited article be usually 
kept in the stock insured, the written part of the policy shall eontrol the 
printed portion, and the keeping of the prohibited article will not avoid 
the policy. The Massachusetts cases are the other way, but the law is 
too firmly settled to be disturbed. Wood, Fire Ins. 169, 170. 

In this connection the case of Stdnbach v. Insurance Co. , 13 Wall. 183, 
was relied upon by the défendant. This was a suit upon a fire policy 
upon a stock of fancy goods, toys, and other articles "contained in the 
brick building," etc., "and now in his occupancy as a German jobber 
and importer, privileged to keep fire-crackers on sale." The insured 
not only kept fire-crackers on sale, but fire-works, which were classed as 
v.32p.-no.l — 4 



50 rEDERAL REPOSTER. 

hâzardotis, and for whioh an extra premiumwas cbarged. The court 
held the policy to hâve been avoided, apparently upon the ground that 
the privilège to keep fire-crackers on sale was an exclusion of the right 
to keep other hàzardous articles, notwithstanding the testimony that fire- 
worké constituted an article in the line of business of a German importer. 
In this particular the case is distinguished from the one under consid- 
ération. If itwere not, of course I should feel oompelled to foUow it, 
notwithstanding its authority was repudiated by the court of appeals of 
New York, {Steinbach v. Insurance Co. , 64 N. Y. 90,) and bas been gravely 
doubted by other courts. See Stord v. Insurance Co., 12 Fed. Rep. 654. 
If there had been a spécial provision in the written portion of the policy, 
permittjng certain hazardoûs articles to be kept, we should bave held, 
îbllowing this case, that there was an implied prohibition of other haz- 
Ardous articles, upon the familiar principle, nxpressio unius est exdxmo al- 
terivs. But we think that the undisputed testimony that fire-works were 
kept as an ordinary portion of a stock of confectionery and toys was 
«learly admissible. ~ 

3. There was no error in the instruction that there was no testimony 
«oonecting the plaintiâ" with the buming of the property. The only 
«vîdencei upon this point was that there was a social gathering in the 
store upon the evening before the fire; that the plaintiff and her husband 
did not kave the place until So'clock in the morning; that the husband 
«loaéd the store for the night, took the key with him, and that they went 
■diîectly'totheir house. The fire broke out a little after 6 in the morn- 
ing,"in'théi basement. The évidence was clear that somfe one had en- 
tered the building, and had set the property on fire, and tliere was no év- 
idence that the building had been brokeii into, or that ahy one but the 
plaintifi^s husband had the key to the outer door. The jury were in- 
structed that, although there was évidence sufficient to be submitted to 
them that the husband had bumed the property, it was not material in 
this case, as there was no évidence to connect the plaintiff with it,-H;o 
show that it was done with her assent or connivance; and that plaintiff 
would not be affected by the fraudulent buming of the property by her 
husband. Whether he set the fire before he left the building, or re- 
turned therei after having gone to his house, was immaterial, without 
some évidence Connecting her with the arson. While the facts were such 
as to excite a grave suspicion ofthe wife's connivance, they were not such 
as to legally entitle this défense to be presented to the jury. There can 
be no question ofthe légal proposition that the wife is not chargeable 
with the fraudulent conduct of her husband, notwithstanding he may 
hav© been her agent in the management of the property and the conduct 
of her business. 

4. There was no error in ruling ont the question to the witness Plinsky, 
-whether he was not out upon bailchai^ed with anassault with intent to 
murder. Whether such a question should be permitted or not we think 
was in the discrétion of the court, and its exclusion cannot be claimed as 
error. 

The motion for a new trial muSt be denied. 
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Wells, Fabgo & Go. v. Oregon Ry. & Nav. Co. 
(Circuit Court, K D. Califomia. August 8, 1887.) 

1. SALBI— JtJB DlSPOIÎHlKDI— LlABILlTT OF CaKKIEE FOS MiSDELIVBBT. 

■Where a shipper attaclies iis bill of lading to a draft upon tlie consignée, 
he thereby expresses bis intention to deliver the goqds upon payment of sucli 
draft, ana to retain control of tliem until such payment, and tlie carrier who, 
nnder such circumstances, delivers tiiem wliile in transit to tlie sliipper, is 
liable to the consignée Who has duly taken up the draft. 

2. Damaobb— ErPBSsE Incurbed vs Pcksuit of Pkopbety— Evidbnob. 

' ÏJnder Civil Code Cal. § 3836, pro-widing that, in an action brought by a con- 
signée against a carrier for ■wrongfully delivering up goods in transit to a 
party other than the consignée, the measure of damages shall be the highest 
matket value of the property at anytime between the conversion and the 
verdict, wlthout interest; and a fair compens'ation for the time and money 
properly expended in pursuit of the property, it is incumbent on the plaintiff 
to show the circumstances tiûder "which the expenditure claimed by him to 
hâve be%ii Incurred was inade, so that the court can décide whether itwas 
proper. 

Page & EMs, for plaintiffa. 

Estee <fc WiUon and Mesdch & MancwéU, for défendant. 

Ross, J. From August, 1885, to some time in the early part of 1886, 
the firm of Mills & Co. and one William Jones were dealing largely 
in wheat; Mills & Co. beiug located in San Francisco, California, and 
Jones at Wftlla Walla, Washington Territory. During the same period 
the plaintififs herein were carrying on business as bankers in San Fran- 
cisco, and défendant was engaged in the transportation of passengers and 
freight between various points in Oregon, Washington Territory, and 
California. At différent times between the dates mentioned Jones sold 
wheat to Mills & Co. In doing so, the method adopted — exçept in one 
instance, which oocurred early in their dealings, and which it is not im- 
portant to notice further-^was this: The respective parties would, by 
telegram or letter, agrée upon a sale, whereupon Jones would ship the 
vriieat on the defendant's cars, taking therefor a carrier's receipt, reciting 
defendant's agreement to deliver the merchandise to consignée or owner; 
Mills & Co. being therein designated as consignées. Jones would then 
draw a draft on Mills & Co. in the approximate amount of the purchase 
price,^ — not exceeding, however, according to the agreement of the par- 
ties, 95 per cent, therèof, in order to guard against shortage or damaged 
wheat; attach to it the carrier's receipt; discount the same with Baker & 
Boyer, bankers of Walla Walla, who would send the draft, with annexed 
receipt, to the First National Bank of San Francisco for acceptance and col- 
lection. That bank, on receipt of the papers, would notify Mills & Co. of 
their arrivai; and MiUs & Co. would accept the draft, and, on maturity, 
pay it with their check on Wells, Fargo & Co. , duly certified ; the check be- 
ing certitied and paid by Wells, Fargo & Co. pursuantto an agreement be- 
tween thèm and Mills & Co. that they would advance the money upon the 
carrier's receipt, which, in each instance, was indorsed and delivered by 
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Mi^s & Co. to them. It was further understood between Mills & Co. and 
"Wells, Fargo & Co. that the receipts should also stand as securîty for a gên- 
erai balance standing against Mills & Co. on the bank's books. Up to and 
including January 11, 1886, Jones had in this nianner shipped and sold 
to Mills & Co. in the aggregate. 190,000 bushels of wheat, ail of which 
was delivered by défendant to the brder of plaintiffs. Subséquent to, 
but soon after, January llth, the wheat in controversy in the présent ac- 
tion was shipped by Jones, through défendant, to Mills & Co.; the car- 
rier's receipts, in the same form as those previously given, ("except that 
in one, for 390 sacks, Mills & Co., care of Taylor, Young & Co., Port- 
land, Oregon, and in another, for 310 sacks, Mills & Co., Portland, were 
named as consignées,) were taken by Jones; drafts were drawn by him 
on Mills & Co. in the approximate value of the wheat; the carrier's re- 
ceipts attached to them; and sent through Baker & Boyer to the First 
National Bank of San Francisco for acceptance and collection. Thèse 
drafts were acoepted by Mills & Go., and paid in the same way, and 
upon the same agreement, as the previous drafts; that is to say, with 
money advanced by Wells, Fargo & Co. upon the security of the car- 
rier's receipts, which, as in the previous instances, were indorsed and 
delivered by Mills & Co. to them. 

Of the wheat sued for, numbering in ail 5,368 sacks, 1,023, it was 
proved on the trial, were properly delivered by défendant in San Fran- 
cisco; and as to that lot, plaintiffs, on the hearing, conceded that they 
had failed to make good their claim. The lemaining 4,340 sacks were 
never delivered to plaintiffs, and for those they conténd they are en- 
titled to recover. 

After the wheat in controversy had been shipped in the manner stated, 
Jones came to San Francisco; and finding Mills & Co. insolvent, and 
that he had not been paid in full for the wheat sold and delivered prior 
to January 11, 1886, stopped in transit ail of that in controversy, ex- 
cept the two lots consigned to Portland. Of those lots, that embracing 
310 sacks, and consigned to Mills & Co., Portland, — at which place there 
was no slich firm, — was upon request of Jones delivered by défendant 
to Caesar & Co. for Jones, and by him received; and that embracing 390 
sacks, and consigned to Mills & Co. , care of Taylor, Young & Co. , Port- 
land, was delivered by défendant to Taylor, Young & Co., at Portland, 
for Jones, and by him received. The remaining 3,640 of the 4,340 
sack§ yet in dispute were delivered by défendant directly to Jones, pur- 
sùant to notice given to, and demand made on, défendant by Jones, to 
thè effect that he was the owner of the wheat, had not been paid for it, 
and that the consignées (Mills & Co.) were insolvent. 

For the défendant nominally, but in reality for Jones, — he being the 
real party in interest, — it is contended that Jones contracted to seU Mills 
& Co. 190,000 bushels of wheat, the ownership of which passed to them 
at the time the wheat was delivered to the carrier, and for which he has 
never been paid in full; that the wbeat in controversy was shipped by 
Jones through the mistake of his clerk "in running up figures;" that the 
drafts drawn by him on Mills & Co. 'vere not drawn against any spécifie 
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js>5:ipment of wheat, but againat his gênerai account; and that the money 
of the plaintiffs that went to pay the drafts that accompanied and were 
annexed to the carrier's receipts for the wheat in controversy, and which 
was advanced upon the security of those receipts, was properly credited 
by Jones to the gênerai account of Mills & Co., which still left a small 
balance due for the 190,000 bushels, — from ail of which the déduction 
is attempted to be drawn that the wheat in controversy was never sold 
by Jones to Mills &Co., and that neither that ârm nor the plaintiffs ever 
acquired any property or interest in it. 

Although Jones, in his testimony, and his counsel, in their argument, 
frequently speak of a contract between Jones and Mills & Co., by which 
he agreed to sell them 190,000 bushels 6f wheat, the case clearly shows 
that no such contract was ever made. There were a séries of contracta 
made between the parties for the sale by Jones to Mills & Co. of wheat, 
between August, 1885, and the eleventh of January, 1886, which, up 
XG and including the last-mentioned day, aggregated 190,000 bushels. 
In no instance, however, was the eale consummated, as ia argued by coun- 
sel for Jones, when the wheat was delivered to the carrier, but only 
when the draft that was drawn againat the wheat was paid. Whether 
thè property passes to the vendee upon delivery to the carrier dépends 
upon the circumstances of the particular case. It never does when the 
vendor manifests the intention to retain the jus disponendi. Iii respect 
to the sales in question, that intention was clearly manifested by the fact 
that the vendor attached the carrier's receipts to the drafts, and deposited 
them with bankers who discounted the drafts; and this, as he himself 
testified, was purposely done "for hia own security" and because he 
"wanted to know that they [Mills & Co.] would not get the receipts un- 
til they had paid the drafts." See Benj. Sales, (4th Ed.) §| 381-399, 
and authorities there cited. 

In view of thèse facts, no importance can be attached to the further 
statement of Jones that he did not draw against any spécifie shipment, 
but against his gênerai account. He drew against the wheat in contro- 
versy, and attached to the drafts the shipping receipts therefor, in pre- 
cisely the same way that he did in respect to the wheat shipped prior to 
January llth; the évident purpose, and, indeed, the admitted purpoae, — 
since it was done "for his own security," — being to retain the ownership 
of the wheat until payment of the draft against it. It ia not pretended 
that any of the wheat was shipped to Mills & Co. on commission; for 
Jones himself testified: " I did not intend to send them any I did not 
sell them." I can diacover no distinction in the dealings of the parties 
between the shipments made prior and those made subséquent to Janu- 
ary 11, 1886. Nor do I see howthe statement that the wheat in excesa 
of 190,000 bushels was shipped through the mistake of the clerk "in 
running up figures," can be reconciled with the undoubted fact that 
ihere never was a contract for 190,000 bushels, but a séries of contracta, 
made by f-n ofifer on Jones' part to furnish a certain number of bushela, 
and an acceptance on the part of Mills & Co. to take the number men- 
tioned at a given price; nor with the further fact that on the sixtœntÂ of 
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January, after 190,000 bushels had beén shipped and sold, Jones wrote 
to Mills & Co. : "I wired you last night, asking you if I was safe in buy- 
ing on the basis of the last figure, 63;" and in the same letter notified 
tbem that he had drawn on them for $1,550, for 1,484 sacks, the same 
being a part of the wheat in dispute. In my opinion, ail of the wheat 
in controversy, that is to say, 4,340 sacks, was sold by Jones to Mills 
& Co. , and the ownership of the respective lots passed to them upon the 
payment of the respective drafts. That being so, there can be no doubt, 
in view of other undisputed facts, that the title to the wheat vested in 
the plaintiffs. Bank of Eochester v. Jones, 4 N. Y. 497. The extent of 
their interest therein need not be considered in this case. 

It résulta from thèse views that, as to the 3,640 sacks, certainly, de- 
fendant was not justified in the delivery to Jones, and is consequently 
responsible to plaintiffs for the conversion. So, also, I think, is défend- 
ant responsible for the 890 and 810 sacks delivered to Taylôr, Young 
& Co. , and Caesar & Co. , respectively. In each instance, without 
requiring the surrender of the ehipping receipts which it had issued, 
and which it was sbown at the trial were always treated by the Com- 
pany as negotiable, défendant delivered the property to others than those 
claiming under that title. For such misdelivery it must answer to the 
true owner. Tke fhames, lAWati. 107; Oity Bcmk v. Eailway Oo., 44 
N. Y. 141. 

It only remains to consider the question of damages. By virtue of 
section 3336 of the Civil Code, plaintiffs are entitled to recover the high- 
est market value of the property at any time between the conversion 
and the verdict, without interest, and a fair compensation for the time 
and money properly expended in pursuit of the property. The most 
satisfactory testimony in regard to the highest market value reached by 
Walla Walla wheat since February, 1886, is that of Sinclair, who fixes 
it at $1.58} per cwt.; and that value will be allowed, less freight at the 
rate of $8.70 per ton. Kavanaugh's testimony in regard to the highest 
value is too spéculative. The évidence is insufficient to show that plain- 
tiffs properly expended anything in pursuit of the property. The only 
évidence on that point is that of Wadsworth, cashier of plaintiffs, who 
was asked: "Question. Hâve you paid out anything in the pursuit of this 
property? Answer. We paid some fées, yes, sir; and some costs. Q. 
To what amount? A. My recollection is, $650, — we paid a fee ; and 
about $50 costs. Q. $650 fées for what? A. Attoméys.?' Itdevolves 
upon the plaintiffs to show the circumstances uhder which the payments 
were made, so that the court may détermine whether the money was 
p-operij/ expended or not. 

Counsel for plaintiffs will prépare findings in accordance with this 
opinion, submit them to opposite counsel for such suggestions as they 
may think proper to make, and thën to me for settlement. 
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ScHUTz and others v. Jordan and othera. 
{Circuit Court, 8. B. Nm York. August 17, 1887.) 

1. Pkincipaii and Aqeîït— PuacHAsrKG Agent— Ratipicatiom by— Rétention 

OP QOODS SOLD. 

In an action for goods sold and delivered, the évidence showed that défend- 
ants, engaged in a large mercantile business, employed a superintendent in 
their retaircloak and suit department, with authority to purohase goods as 
needed for that department, and to whom invoices of and ail correspond- 
ence relating to such goods were intrusted; that défendants had discovered 
that the superintendent was inclined to carry more goods in that department 
tban was désirable, and that he had been ordered to keep down the stock; 
that^ when plaintifl's salesman applied to him shortly after for orders, he told 
him that he was already carrying more goods than the firm allowed, but that, 
if the plaintifEs would not hâve any statements of sccount or dunning letters 
fient to the bouse, the goods might be sent, and the invoices might be sent as 
UBVjal, for they would corne to him anyhow; and that he woula pass the in- 
voices as fast as he could. This scheme was communicated to the plaintiQs, 
and assented to by them, and, in pursuance thereof, large quantities of goods 
. were shjpped, received by the superintendent, some of the bills paid by hia 
direction, and many of the goods disposed of in the ysual course of trade. 
When défendants at last discovered what the superintendent had been doing, 
and wlth knowledge that plaintiSs claimed that ail the goods had been sold 
to the house, they laid out ail the goods remaining on hand which had corne 
from plajntifls, in order to ascertain whether any of them were goods Which 
had not been paid for, but were unable to détermine whether they wfere or 
not, and they were thereupon put back into the stock, and sold; that after 
the discovery other goods were received from plaintifEs, under the same ar- 
rangement, and were refbsed and returned. Held, that the défendants did 
not ratify the unauthorized acts of the superintendent by retaining and selling 
the goods after discovery, and that plaintiSs could not recover the price of 
them.i 

2, SaMÉ— KNOWIiEDGB OF PBINCrPAI/— MAILING lUVOICE— COTTRSB OP BlISINBSS. 

In srich action, it was sought to charge the défendants with knowledge by 
showingthat the invoices for goods purchased by the superintendent under the 
unauthorized arrangement had been mailed to the défendants at their place 
of business. The j ury were Instructed that the f act that the invoices were so 
sent would not in law establish the f act that the défendants received them, and 
would not be proof of that fact, and that the presumption arising from mail- 
ing notices in cases of negotiable instruments did not apply. HeM, in view of 
the évidence showing the course of business to be that such invoices were 
received by the superintendent, and not by the défendants personally, thàt 
the instruction was practically correct. 
8. Tbiaij—Instbtjctions to Jury. 

In the trial of a case, a correct appréhension by the court of ail the princi- 
ples of law involved is not demanded; but it is sufflcient if the instructions 
are correct, as applicable to the case presented, and that the court should not 
be wrong to the estent of misleading the jury. 

Blummstid <fc Hirsch, for plaintififs. 
Stern & Myers, for défendants. 

'As towhat will constitute a ratification by a çriacipal of the unauthorized acts of an 
agent, and the effect of such a ratification, see Nichols v. ShaflFer, (Mich.) 30 N. W. Rep. 
383, and note; Stlllman v. Fitzgerald, (Minn.) 33 N. W. Rep. 564; Forcheimer v. Stew- 
art, (lowa,) 32 N. W. Rep. 665; Mortgage Co. v. Henderson, (Ind.) 12 N. E. Eep. 88; 
Metcalf v. Williams, (Mass.) 11 N. E. Rep. 700 ; Shinn v. Hicks, (Tex.) 4 S. W. Rep. 486 ; 
ïhread Co. v. Manufacturing Co., (Pa.) 8 Atl. Rep. 794; Culver v. Warren, (Kan.) 13 
Pac. Eep. 577. 
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Wheeler, J. This ia «n action for goods sold and delivered, consîst- 
ing ofcloaks and suits, to the amountof $32,604.99. On the trial the 
plaintiffs' évidence tended to show that they forwarded from their man- 
ufacturing establishment in New York, to the défendants' mercantile 
house in Boston, thèse goods to that amount, at varions times between 
May, 1884, and August, 1885, on ôrders received by their salesman from 
the superintendent of the retail cloak and suit department of the défend- 
ants, who had given like orders before; that they sent invoices of the 
goods directed to the défendants, by mail, at the several times when the 
goods were sent; that they sent statements of accounts of the goods to 
the défendants by mail at some times, and particularly in August and 
December, 1884; and that the goods had not been paid for. 

The défendants' évidence tended to show that the course of business 
in their house was such that goods bought and delivered were received 
by a person whose duty it was to keep a record of the packages, and for- 
ward them to the department wh ère they belonged; that correspondence 
was received by a clerk, who sent invoices of goods bought where they 
would be received by the superintendent of the department for which 
they were bought, ^nd ail correspondence relating to goods bought to 
the buyer, and ail statements of accounts for goods bought to a book- 
keeper, who paid them when found to be correct; that the superintend- 
ent, when the invoices were received by him, would pass them as cor- 
rect, if found to be so, and mark them as correct, and the person who 
received the goods would do the like, when they would go to that book- 
keeper, and be entered on the books and be paid for according to the in- 
voices so passed and received; that the superintendent of this department 
was inclined to carr^' more goods than the firm desired, and was directed 
to keep down the stock; that, when the plaintiffs' salesman applied to 
him for orders, he told him that he was already carrying more goods 
than the firm allowed, but that, if he would not hâve any statements of 
accounts or dunning letters sent to the house, the goods might be sent, 
and the invoices might be sent by mail as usual, for they would corne to 
him anyhow., and that he would pass the invoices as fast as he could; 
that the salesman said he would report this to the plaintiffs, and after- 
wardssaid that he had donc so, and they approved of this proposai; that 
ail thèse goods were sent under that arrangement; that the invoices when 
received by him were kept from the members of the firm, and others 
who by the usual course of business would hâve knownabout them; that 
the statements of accounts sent by the plaintiffs in August and Decem- 
ber, 1884, were for goods ordered by assistants of the superintendent, 
and sent in the usual course; that only one other statement was received 
by the book-keeper, who found that it was for goods which did not ap- 
pear on the books, and sent it to the superintendent for explanation, 
who kept it, and reminded the salesman of the plaintiffs that it should 
not hâve been sent, and nothing further was done about it; that the 
plaintiffs call'ed upon the superintendent to pass the invoices from time 
to time, and complained that they were dïlayed and getting old; and he 
lequested them to send him some irvoices of the goods without date> 
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which they did, and into some of which he put late dates, and passed 
them as correct, and procured the person who received goods bought to 
pass them by telling Mm they were ail right, and sent them to the book- 
keeper to be paid, who paid them, and sent remittance sheets showing 
that they were paid as bills of a late date, which the plaintiffs received, 
but applied the payments to the charges of the amounts at the earlier 
dates when the goods were sent; that the goods as they were received 
were placed, by direction of the superintendent, among the other goods 
of the department for sale, and were sold, and the money received for 
them by the défendants, except to the amount of from three to five thou- 
sand dollars at cost priées, before this arrangement, or the fact that any 
gOods not coming in the usual manner and appearing on the books of 
tiie défendants, was discovered; that goods from othera to the amount, 
with thèse, of $252,000^ were received into this department, on similar 
arrangements with the superintendent, and in like manner; that he 
inarked down priées without entering them in a book kept for that pur- 
pose, and forced sales at the reduced priées, so that this management of 
the department resulted in great loss, but the goods received from the 
plaintiffs, and sold, brought as much on an average as they were charged 
at; that when the discovery was made ail the goods remaining on hand 
which had come from the plaintiffs were laid out and examined by the 
superintendent and others, to ascertain whether any of them were goods 
that had not been paid for; that it could not be determined whether they 
were or not, and they were put back into the stock for sale, and were ail 
sold or on hand there; that other goods sent by the plaintiffs after the 
discovery were refused and returned; that the défendant firm consisted 
at that time of four members; that their house was divided into 52 dé- 
partments, and they had upward of 2,000 persons employed in conduct- 
ing their business; that one of the firm, Marsh, and the person who had 
charge of receiving goods bought, had died before the trial. 

The book-keeper who had charge of paying for goods testified to the 
course of business as stated; the superintendent, to the course of busi- 
ness and to the concealment of thèse transactions from the défendants, 
and how it was done; and two of his assistants testified to the disposi- 
tion of thèse goods in the stock of thedepartment, and to the marking down 
of goods and the results. The senior meraber of the firm testified that 
Marsh had charge of thewholesale department; that when there he and the 
other two members of the firm would go through this cloak and suit de- 
partment, perhaps once a week, or every day, but did not examine the 
stock; that on every Saturday they had a statement furnished to them 
of the amount of stock on hand in each department, and of the amount 
at the corresponding time of the year before, and also every month a 
etatement of the amount on hand then and at the corresponding time of 
the year before, and that they had no other knowledge on the subject; 
that the figures did not excite suspicion; that he was gone on a voyage 
round the world from the fore part of November, 1884, to about June 
20, 1885, and that he had no information at any time of the receipt of 
any of thèse goods, or of the avails of them, until after the discovery; 
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tfiat one of the other members of the firm was at the time of triai gone 
on a voyage round the world, and had been gone six monthsjiand tjhat 
he defended this suit because, in his opinion, the payment of the claims 
would involve a loss in that department. The testimony of the absent 
partner was not introduoed, and the other one did not testify; and none 
other of the persons eraployed in the défendants' establishment testified in 
the case on the trial. The plaintifFs' évidence, in reply, tended to show 
that they could hâve determined whether the goods that remained after the 
discovery were of those paid for or not, if they had been called upon for 
that purpose; and that they were not so called upon. 

The plaintifFs requested the court to charge the jury, in substance, 
among other things, that the burden of proof was on the défendants to 
establish the défense set up by them that the goods were sent upon this 
arrangement with the superintendent for concealment from them; that 
the jury would not be at liberty to find that the firm did not bave knowl- 
edge of the goods sent during the absence of the senior partner, amount- 
ing to $23,386.66, upon his mère déniai, without testimony from the 
othér défendants; that if they, after the discovery, assumed ownership 
of any of the goods, such act would amount to a ratification sufficient to 
make them liable for ali the goods, and especially for that part; and 
that the mailing of letters and other communications by the plaintifîs to 
them would be prima faeie évidence that the letters and contents were 
received by them, in the absence of proof from each that they were not 
received. 

The court directed the jury to return a verdict for the plaintiSs for 
the amount of one invoice of the goods received and retained after the 
discovery, amounting, with interest, to $117.77; and furtber charged 
the jury, in substance, that if the superintendent ordered thèse goods in 
the usual course, acting for the défendants, or gave the salesman to un- 
derstand that he did, the plaintifs were entitled to recover for the whole; 
that if he did not so order them, but lent himself in his position in the 
défendants' establishment to the plaintiflîs for the purpose of getting their 
goods into the establishment of the. défendants among the défendants' 
goods, without the knowledge and against the will of the défendants, 
and the plaintiffs or their salesman took advantage of the faithlessness 
of the superintendent to get the goods of the plaintifs into the establish- 
ment of the défendants as if they were sold, against what they under- 
stood to .be the will of the défendants, and without their knowledge, to 
be disposed of there as if bought, the arrangement, if carried out, would 
^ not amount to a sale of the goods so as to make the défendants liable for 
them as for goods sold; that the fact that the superintendent deceived 
the défendants was not important, unless the plaintifls or their salesman 
concurred in the deceit, and acted upon it; that, if the goods were sent 
under the arrangement with the superintendent which the défendants' 
évidence tended to show, still, if thèse and other goods, sent by other 
persons under similar arrangements, came in such large quantities that, 
in view of ail the circumstanoes, the défendants must hâve known that 
goods were bein^ received as if bought beyond what were reported, and 
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their books showed, and they did not inquire where the goods came 
from, when in the exercise of due diligence they ought to haveinquired, 
or did inquire and tind out where they came from, and made no objec- 
tions, but continued to let the goods come and be disposed of, and re- 
ceived the avails of them, the défendants would be liable for them as 
for goods bought, but that they were not to be held liable on this ground 
for not making inquiries which the plaintifiFs or their agents intended 
that they should not make, and deceived them into omitting; that the 
fact that the senior partner was absent during a large portion of the time 
when the goods were being received was to be considered, with ail the 
other évidence, as bearing upon the question whether the défendants 
must hâve known that more goods were being received than were re- 
ported; that in giving notice of protest of notes, and such cases, the fact 
that the notice was mailed to the person would be sufficient, but that 
when a party is to be affected with knowledge of what is in a letter the 
proof must go further, and show that it is received; that the fact that 
the plaintiffs mailed letters containing invoices and statements of ac- 
counts to the défendants would bear upon what the conduct of the 
plaintiffs was, and thejr good faith in this transaction, upon how they 
understood the matter, and were acting in regard to it, but would not 
in law establish the fact that the défendants received the letters and 
their contents, and would not be proof of that fact; that the fact that the 
défendants retained the goods, concerning which they could not déter- 
mine whether they came from the plaintiffs or not, would not make them 
liable for any of the goods; and that the burden of proof was upon the 
plaintiffs to establish, by a fair balance of évidence, that the goods were 
ordered by the superintendent by virtue of his aathority in the usual 
course, or that the défendants knew, or ought to hâve known, that thèse 
goods were being received from the plaintiffs, and permitted them to be 
received as if bought and disposed of; and that, if they failed to estab- 
lish one or the other of thèse propositions, the verdict should be for the 
défendants as to thèse goods. 

The plaintiffs excepted to thèse rulings as to the burden of proof; as 
to the goods received during the absence of the senior partner of the de- 
fendants' firm; as to the effect of retaining the goods and proceeds after 
the discovery; and as to the presumption of proof from the mailing of 
letters, — among other rulings. The jury returned a verdict for the de- 
fendants as to thèse goods, except those in the invoice, as to which a 
verdict for the plaintiffs was directed; and the plaintiffs rely upon thèse 
exceptions on this motion for a new trial. 

The plaintiffs' déclaration or complaint consists of one count merely, 
for goods gold and delivered. The défendants' plea or answer consists of 
the gênerai issue or déniai, and a statement of the facts which their évi- 
dence tended to show. If the statements in the answer are to be taken as 
true, until disproved, as it is understood they must be under this System 
of pleading, they do not, in connection with those in the complaint, make 
out a cause of action; neither did the proof of the facts which the de- 
fendants' évidence tended to show, in connection with the proof merely 
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that the goods were sent, and received and disposed of, without more^ 
make out a cause of action. Those facts together did not show a sale 
and delivery of the goods, but showed that the plaintiffs attempted to 
make use of the défendants' establishment for the purpose of getting 
their goods into it, and disposed of there for money, and the money to 
the amount.of the price of the goods returned to.them, without the 
knowledge and against the will of the défendants. This would not show 
a sale and avoid it, but would show there was no sale. The plaintiffs 
had to show more if they could. They undertook to show an order from 
a duly-authorized agent, accepted by them. This made a case, if they 
could maintain it. The défendants did not deny the authority, but did 
deny the giving of the order. The latter was as essential to the plain- 
tiffs' case as the former. They admit that, if the authority had been 
disputed, the burden of establishing its existence would rest upon them. 
There is, however, no différence as to burden between that and the other 
essential fact. The jury fbund that they had not sustained the burden 
in this respect, and that no order was given. Under the rulings, there 
was still left to them the chance to make out the sale, if they could , by 
showing that the défendants knowingly permittpd the delivery of the 
goods, as if bought, to be continued, and kept and disposed of them as 
their own. This was not meeting an avoidance by the défendants of a 
sale of the goods to them, but was making out the sale jtself. If the 
plaintiffs could not make out this part of their case, and the other part 
failed as it did, they had no case. A delivery of goods would not make 
a salej and a delivery and acceptance would not, unless the accep tance 
was as of goods sold. The plaintiffs had to make out such an accept- 
ance in: order to sustain their allégation of a sale as to this part of their 
case, The court put the burden upon them of making out a sale in one 
way or the other. From time tô time, during the trial, the prépondér- 
ance of évidence on the issues shifted from side to side, so that, at those 
times, it might bave been said that the burden of proof was shifted ao- 
cordingly. But, when the évidence was ail in, the question upon the 
whole was whether the plaintiffs had produced the fair balance of évi- 
dence necessary to make out the case which they undertook to make out. 
This question was left to the jury as to each aspect of the plaintiffs' case. 
To bave required less would haVe left the plaintiffs a chance to recover 
without proving a right to recover. The authorities cited do not sus- 
tain, and the plaintiffs' counsel would not probably contend for, such a 
resuit. Asher v, Banh, 7 Alb. Law J. 43; Caldwell v. Steam-Boat Co., 47 
N. Y. 290; People v. Thacher, 7 Lans. 286, 55 N, Y. 635; Dalrymple v. 
HiUmbrand, 62 N. Y. 6; Omoing v. ÀMman, 71 N, Y. 435; Nekon v. 
Woodruff, IBlack, 156; Gay v. ParpaH, 106 U. S. 679, 1 Sup. Ct. Rep. 
466. 

Thèse considérations afford something of a guide for the disposition of 
the question made respecting the goods sent and received during the ab- 
sence of the senior partner of the défendants. If it belonged to the de- 
fendants to show that the goods came, and were there and disposed of, 
without their knowledge, then there was no direct testimony that the 
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two partners who did not testify did not, during the time in question, 
notice the goods, and become affected with the duty to inquire into their 
source, and how they came there. This considération would, however, 
apply to the rest of ùie timé as well as to that. and to the deceased partr 
ner Marsh, as well as to them, except that the testimony showed that 
he had charge of the wholesale départaient, and impliedly not of this 
hranch of the retail department. But as it rested upon the plaintiflfs, 
as has been seen, to prove, by circumstances or otherwise, knowledge, 
and not on the défendants to prove want of knowledge, but only to meet 
the plaintiffs' proof of knowledge, it was not necessary for them to prove 
want of kno\*ledge at this part of the time by any particular persons or 
witnesses. The only différence in circumstances between this and other 
parts of the time was that, during this time, the senior partner who tes- 
tified did not hâve opportunity for such observation of the amount of 
goods and situation as he had when there. This circumstance was laid 
before the jury with the rest, and appears to hâve had the importance 
given to it that belonged to it. 

The ruling in respect to the effect of mailing letters, as évidence of 
their receipt and knowledge of their contents, is connected with this part 
of the case. The défendants insisted at the trial, and insist now, that 
if the goods were not ordered in the usual course, but were sent under 
the arrangement which they claimed existed, there was no sale to ratify, 
and that knowledge of the receipt of the goods wôuld not make them lia- 
ble as for goods sold; and they insist now that the submission of their 
liability to the jury in that aspect was wrong, and that, if it was done 
upon any erroneous ruling in respect to évidence bearing upon it, the 
plaintiffs had a chance to recover which they were not entitled to, and 
cannot complain that it was not made still more favorable. It is true 
that, if the transaction was as the défendants claimed and as the jury 
must hâve found, there was no sale growing out of that, as the case and 
the law applicable to it is now considered; but the case was not subniit- 
ted to the jury as to this ground of liability, upon any idea of a prier 
sale that might be good if.ratified, and would not be good of itself. If 
nothing had ever occurred between the parties, or those acting for them, 
before the goods were sent, and they were sent as if the plaintiffs under- 
stood they were sold, and received by the défendants, and retained with 
knowledge that they were so sent, the sending would be an offer of sale, 
and the receiving an acceptance which would constitute a sale, at a 
known price, if there was one, and at a reasonable price if there was no 
other. In this case the invoices and statements, if sent and received, 
gave the price. It appeared at the trial, and appears now, that the 
plaintiffs were entitled to hâve the case submitted to the jury upon this 
aspect of the law. If so, they were entitled to hâve it submitted upon 
correct views as to the eflfect of the évidence. The défendants claimed 
then, and insist now, that the ruling as to the effect of mailing letters was 
correct. It was important to the plaintiffs that it should be; for, if the 
jury could find that the défendants received the statements of accounts 
and invoices, that would go far towards finding knowledge that the 
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goods were sent. The ruling was made upon the supposition that tine 
only presumptipn arising from the fact of mailing waa that officers and 
persons engaged in transmittihg the mail would do their duty. As was 
said by Dewey, J., in Bank Vi Orafti, 4 Allen, 447: 

"In référence to the duty devolving upon the holders of commercial paper 
to give notice to indorsers, it haB, for the purpose of facilitating the trans- 
mission of notices of that charaçter, long been held that the putting a letter 
into the post-office is not only good, prima faaie évidence, but sufflcient proof 
to establish the fact of giving notice. The receipt of such notice is not open 
to be controUed. But we do not understand that in other cases, where no- 
tice is required by the terms of the COntract or force of a statute, the putting 
of a letter into the post-office is presumptive évidence of the fact of the receipt 
of such notice." 

It appears, however, from an examination of the authorities cited in 
behalf of the plaintiffs, that there is the further presumption, arising 
from the usual course of business, as to getting or receiving letters from 
the mail by those to whom they are addressed. Austin v. HoUad, 69 
N. Y. 571; HunUey v. Whittier, 105 Mass. 391; Rosenthal v. Walker, 111 
U. S. 185, 4 Sup. et. Rep. 382; Best, Ev. § 403. If correct appréhen- 
sion by the court of ail principles of law involved is necessary to the 
correctness of a trial, there probably was error in this ruling; but" correct 
instructions applicable to the case as presented, and that the court should 
not be wrong to the extent ofmisleading the jury, are ail that seem to 
be requisite. Schoohv. Risley, 10 Wall. 91; Evanston v. Gunn, 99 U. 
S. 660. 

In Huntley v, Whittier the défendant requested the court to instruct 
the jury that mailing the letter in question was not sufficient notice, 
unleas they were satisfied that the défendant received it. This request 
was complied with; but the court added that the' mailing of the letter 
would be prinia fade évidence that it reached its destination. This in- 
struction was approved, and Mr. Justice Geay, then chief justice of the 
suprême court of Massachusetts, in delivering the opinion of the court, 
said that the presumption arising was "a mère inference of fact founded 
on the probability that the ofBcers of the govemment will do their duty, 
and the usual course of business." This statement of the foundation of 
the presumption is quoted with approval by Mr. Justice Woods, in the 
opinion of the court in Rosenthal v. Walker. 

The évidence in this case does not show that the free-delivery system 
of the post-office department prevailed in Boston at that time; but per- 
haps judicial notice should be taken of the size of that city, and of the 
fact that it Was such that the law required free-delivery there, and of the 
existence of the delivery there. 1 Greenl. Ev. § 6; Rev. St. U. S. § 3865. 
If so, the letters would be delivered by the government carriers at the 
place of business of the firm, and not at the résidences of the members 
of the firm. If not so, the presumption from the usual course of business 
that the firm would get letters addressed to it would be that it would get 
them to its place of business, and not that the members would get them 
at their résidences. That place would be the destination of the letters in 
either event. If the question was whether the letters got there only, the 
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requést of the plaintiffs would hâve been well founded, and the ruling 
clearly erroneous and misleading. But the question was whether the let- 
ters and their contents got to the members of the firm, who could control 
the superintendent, and not whether they got to the establishment. The 
invoices were, by the arrangement found, to go to the superintendent, 
£,nd by the undisputed évidence they did go to him. 

The only question left, upon the évidence, to which the presumption 
could beapplied, was whether the statements of account which the plain- 
tiffs' évidence tended to show were sent, and the défendants' book-keeper 
testified were not received, were received, and went to the défendants in 
person. If they were received at the establishment, the same course of 
business that would send them to the book-keeper would bave sent them 
again to the superintendent for explanation, where the other one relat- 
ing to goods not on the books was sent, and where ail letters relating to 
goods boi^ht were to be sent. There was no dispute about the fact of 
this course of business. The presumption arising from it as an infer- 
ence of fact, as defined by Chief Justice Gray, would not, as applied to 
the course of the mail in arriving at and being disposed of in this estab- 
lishment, hâve carried the letters to the défendants in person, but away 
from them to the superintendent. The extent of the presumption must 
necessarily be controllable by the circumstances of the actual course of 
business when shown. 

In Groton v. Lancasler, 16 Mass. 110, it was held that proof of send- 
ing a notice from the overseers of the poor of one town by mail, directed 
to those of another town, was not sufficient to show that it was received 
by the latter. The ruling contended for by the pkintiffs would hâve 
left the jury to find that the défendants themselves received the letters 
not only beyond, but contrary to, the presumption arising from the course 
of business shown in this case, while the ruling made, so far as appli- 
cable, merèly confined them to it. However erroneous the supposition 
of the court as to the law on the subject of this ruling may bave been, 
no misdirection of the jury which would mislead them in this case is 
made to appear. 

The question made upon the ruling, as to the effect of what was done 
by the défendants with the goods found in their establishment that came 
from the plaintiffs, relates to the liability of the défendants in this action 
for aU the goods sought to be recovered for, as well as for any of those 
goods in particular. Goods had been bought of the plaintiffs in the 
usual course, before any of those in question were sent, and also in August 
and December, 1884. The superintendent had passed bills, and pro- 
cured money to be sent to them, in June, 1885, for some of those first 
sent under this arrangement; and those of the invoice of July 30, 1885, 
had been lately received. Ail of thèse, exeept the latter, had been paid 
for. The proportion of ail of them to the whole quantity that came from 
the plaintiffs is so small that it might fairly be presumed that at least a 
considérable portion of those left were of the goods in question. The 
défendants' évidence that they could not ascertain wiiether any of them 
were goods not paid for must therefore be taken to mean that they could 
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npt tell whether any particvilar cloaks or suits were not paîd for, of those 
that were then there. Such of those as were there had not corne there 
by any acl of the défendants, or of any one authorized to act for them 
in getting goods there in that manner. They had not been sold to the 
défendants, but had been got there among the goods of the défendants' 
establishment by the procurement of the plaintifFs, and were situated as 
if the plaintiffs had personally taken them there, and left them, without 
the knowledge of any one conneoted With that establishment. The plain- 
tiffs had, according to the finding of the jury on the other parts of the 
case, in undertaking to impose the disposition of their goods upon the 
défendants, so mingled them with the goods of the défendants that the 
défendants cOuld not tell which were the plaintiffs'. The défendants 
could not retum to the plaintiffs what belonged to them without send- 
ing the whole, which would include their own. The défendants ktiew 
that the plaintiffs claimed that ail were sold to the défendants; the plain- 
tiffs knew that the défendants claimed that they had not bought those 
in question. That the défendants knew that the plaintiffs could sélect 
those not paid for does not appear, By the civil law, if goods so min- 
gled are retained by either owner, the other is left to his action for his 
share to be estimated. Just. lib. 2, tit. 1, § 28; Bract. bk. 2, c. 3. 
By the common law, if the goods cannot in fact be distinguished, and 
the intermingling was willful, with intent to defraud, the whole goes to 
the one whose propefty was invaded, and the other loses his right. 2 
Bl. Comm. 405; Bac. Abr. "Trespass," E; Lord Ellenborough, C. J., 
in Mayor, etc., v. WUson, 5 East, 2, at page 7; 2 Kent, Comm. 364; The 
Idaho, 93 U. S. 575. 

The question hère, however. is not whether the plaintiffs lost their 
property in thèse goods by reason of their conduct, but whether the de- 
fendants became liable for thèse goods, as for goods sold to them by rea- 
son of theirs. But if the plaintiffs lost their right of property in the 
goods, the liability of the défendants to them would not be enhanced by 
anything which they did about the goods. The intermingling may not 
hâve been so willful and fraudaient as to affect the right of property. 
Ryder v. Hathaway, 21 Pick. 298; PraM v. Bryant, 20 Vt. 333. If not, 
the plaintiffs could maintain no action for its détention without a de- 
mand for theirs. Bond v. Ward, 7 Mass. 127 ; Sawyer v. MerrUl, 6 Pick, 
477; Shumway v. Rutter, 8 Pick. 443. 

The défendants owed to the plaintiffs no duty about the goods. The 
most they could do would be to request the plaintiffs to sélect their own, 
and take them away. They did not know that the plaintiffs could do 
that, so far as shown; and the claim of the plaintiffs that the gooda 
were sold, and belonged to the défendants, would naturally lead them to 
suppose that the request would be unavailing if made. They are not es- 
topped from denying a sale by any misleading of the plaintiffs by their 
course in this respect. At the time they were doing what they did about 
thèse goods, they were doiug nothing about the others which the plaintiff 
claimed to hâve sold, and were expressly repudiating to the plaintiffs 
any liability for them as for goods sold. There was no attempted sale 
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to ratify; and the défendants had nothing to nieet but the plaintiffs' 
claira that there was a sale, which bas by tbe verdict beeii settled, for 
the purposes of this motion, to be unfounded. The défendants did not 
yield to that çlaim, as in the case of the invoice of July 80, 1885, and 
thereby make themselves liable, but repudiated it always, and so far 
with snccess. 

The plaintiffs hâve not on this motion relied upon the sale of the 
goods and receipt of the avails prior to the discovery as bearing upon 
the liability of the défendants for those goods as for goods sold and de- 
'iivered. This is not alluded to for the purpose of showing that any- 
thing bas been waived or omitted on the part of the plaintiffs, but for 
the purpose of showing that it was not overlooked by counsel or court. 
In considering this point, it must be taken to be settled that those goods 
were sold, and the money for them received, by the défendants by the 
procurement of the plaintiffs, and without knowledge of the défendants, 
on their part, that the goods of the plaintiffs were being sold, or that 
money was being received for them. They, and ail acting for them in 
those transactions, supposed that their own goods were being sold, and 
that ail money received was theirs. Their superintendent was acting in 
thèse transactions for the plaintiffs, and not for them. The money was 
in the défendants' hands as if the plaintiffs, as before supposed, had put 
their goods into the défendants' establishment among the goods, with- 
out the knowledge of any one connected with it, intending that they 
should be sold, and the money received for them, and ail had been so 
done. The plaintiffs may not bave lost their right to the money, but 
it was not in the défendants' hands through any fault of theirs. They 
were under no obligation to do anything about it until called upon for 
it. An action could not be maintained for it until after a demand for 
it. 2 Greenl. Ev. § 120; Bank v. Bank, 40 Vt. 377; SaviUe v. Wekh, 58 
Vt. 683, 5 Atl. Rep. 491. The only thing which the défendants could 
do with the money was to keep it or send it to the plaintiffs. As they 
were not bound to do the latter, the omission to do it could not justly 
be claimed to affect their liability. Every advantage from this fact was 
claimed for the plaintiffs on the trial, and the questions arisirig on thèse 
claims were disposed of according to thèse views. 

The défendants knew when they retained thèse goods after the discov- 
ery, and sold them or put them into their stock again for sale, that the 
plaintiffs olaimed that they were sold; but they did not know how many 
of them the plaintiffs claimed they were still liable for, nor at what 
price. Thèse goods were situated differently, in this respect, from those 
sent accompanied by a statement of account for them. The plaintiffs 
could not claim that they became liable for thèse goods at any price, or 
for any amount, for there was nothing to show any price nor any amount; 
nor that the défendants were liable for what those not paid for were rea- 
sonably worth, for there was no évidence as to how many there were of 
those particular goods not paid for, or what they were worth. 

In Pratt v. Bryant, 20 Vt. 333, the plaintiff sought to recover the 
price of some wood wbich he supposed he had sold to the défendant, and 
v.32F.no.l— 5 
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whîch hë dèl'ivered, and it became mingled with other wood of the dé- 
fendant, so he could nqt se|)arate it, and which the défendant had not 
bpught, ;an,d told the plaintiff hè could tàke away, but to be careful and 
nbt take any other of the déféndant's wood. The plaintiff did not take 
awày any, because he could not tell which his was, and the défend- 
ant used the whole. The court held that he could not recover the priée 
aà for wood sold, but could only recover in trover, or, by waiving the 
tôrt,iii assumpsii for the money,if any had been received; and the judg- 
meht for the plaintiff for the price was reVersed, and judgment rendered 
for the défendant. That was a strongér case for the plaintiff than this; 
for.there the plaintiff supposed he had sold the wood, while hère, on the 
finding of the jury, the plaintiffs must hâve knownthere was no sale. 

On the wholè case, as presehted, understood, and considered with réf- 
érence to thèse points made on this motion, it is not made to appear but 
that the plaintiffs had a fair chance béfore the jury to obtain a verdict, 
if they côuld, for thèse goods, as if sold and delivered. That th«y failed 
is ohly attributable to the weakness of their case, ànd the strength of 
the défendants' case, on the questions involved in that aspect. Whether 
they hâve riglits to he reliéved by oth^r remédies is not now in question. 

Motion for new trial overruled, stay of proceedings vacated, and judg- 
rdent on the verdict ordèred. 



Barbour b. Stephenson. 

(Oîreùit Court, D. Kéntileky. 1887.) ■ 

.• dHDncTioK— ^StTiT BT Fathbb— MiNOB Dauohtbk— PSesumptioii. 

In an actipn by a father for tbe séduction of bis daughter, the relation of 
mastér and servant, which is still necessary to ground the action, is presamed, 
if she is under âge and under his control. 
? Same— Consent of Daughtbb. 

In such a case the consent of the daughter is no défense to an action by 
the father for her séduction. 
3. Same— Meastikb of Damages. 

The damages a father may recover, in an action for his daughter's séduc- 
tion, are ùot conflned to the mère loss of services, and expenses attending 
her confinement, but may include compensation for ail that he bas f elt and 
sufEered in connection witb the wrong. 

Verdict for Plaintiff, $15iOOO. 

De Jfzmette & Dicherson, for plaintiff.' 

O'Hara & Bryan and W. W. Oleary, for défendant. 

Jacksos, J.fXchargingj'ury.^ The distinguîshed counsel havîng dîs- 
charged their duty to their respective clients in this case, it now de- 
volves upon thé court and jury to perform their duties in the promises. 
The case,^ from its very nature and character, touches our sensibilities, 
and àppeals to our sympathies, in the very strongest manner, but we 



BABBOUR V. STEPHENSON. 67 

must not allow sympathie^ or préjudices in favor of or against either side 
to stand in. the way of first ascertaining and deteritiining the material 
facts oh whioh the rîghtsof thèse parties dépend. You must not allow 
your sympathy or préjudice to run away with you, or to disregard the 
évidence. Your sworn duty. is to décide this case on the évidence, 
under the law applicable to the questions involved as the court shall 
charge you, and with such comment as to the facts as the court may le- 
gitimately make. 

Now, gentlemen, on entering upon your investigation of this case, 
when you retire to consider your verdict, you should first carefuUy re- 
view and weigh the whole évidence as to the material facts upon which 
the rights of thèse parties dépend, without bias, préjudice, or sympathy. 
It devolves upon the plaintiff to establish to your satisfaction two facts, 
in order that he may recover: Mrst, that the person seduced was > hia 
servant; and, secondly, that that séduction was accomplished as a matter 
of faet by the défendant. You will bave no difiiculty with the first 
branch of the case, it having been shown that the daughter in this case 
was in the family of the father, was under his control, and was under 
âge, or a minor. The law présumes the relation of servant; that is, that 
the plaintiff had a right to her services, and that for the wrongful act of 
seducing her, whereby loss of her service resUlted, he may recover. The 
old idea or theory was that the parent recovered only for the loss of serv- 
ice, together with such actual expense as he may bave been subjected to 
in and about the daughter's confinement. But it may be said, to the 
crédit of modem jurisprudence, that the law bas advanced far beyond 
this relie of barbarism, and that now the damage resulting from such an 
injury is not confined to loss of service and attendant expenses, but 
reaches far beyond, and aims to give compensation to the wounded feel- 
ings of the plaintiff. According to the modem rule, the plaintiff goes 
through the /orm of showing that he was entitled to the daughter's serv- 
ice, in order to reach the higher plane of injury and wrong, for which he 
is entitled to compensation. This first élément of the case to be estab- 
lished by plaintiff, viz., that the seduced person was his servant, is not 
contested by the défense, is fuUy shown by the undisputed évidence in- 
troduced, and you may therefore consider that branch of the case out of 
the way. 

The controverted issue in the case tums upon the question whether, 
as a matter of fact, the défendant was the person who seduced or de- 
baitched the plaintiff 's daughter, and was the father of the child of which 
she was delivered. That is the ail-important fact to be determined by 
you. You must not concern or bother yourselves as to how the défend- 
ant may hâve accomplished the act, (if he did it,) or the précise hourol 
the day, or the exact place at which he did it. The question is, doe? 
the proof show to your satisfaction that the défendant was the father of 
the child the plaintiff's daughter gave birth to? That is the contro' 
verted issue and question of fact. Now, when you retire to consider and 
détermine that material and vital fact, which you must détermine foi 
yourselves, (as the court can only aid you by some gênerai rules relating 
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to évidence,) you must understand and bear in mind this leading prop- 
osition: that the plaintiff holds the afiBrmative of the issue, or what is 
called the burden of proof rests upon him, the défendant having denied 
the charge. The plaintifif must satisfy you, by what is called a prépon- 
dérance of proof, that the wrong complained of was committed by the 
défendant. By the prépondérance of proof the court does not mean the 
largest number of witnesses on a given point. Four or five witnesses 
may testify to a fact, and a single witness may testify to the contrary, 
but under such circumstances, or in such a manner, and with such an 
air and appearance of truth and candor, as to make it the most satisfac- 
tory or convincing to you that the one witness, with the opportunity of 
knowing the facts testified to, bas told the truth of the matter. When 
you are thus satisfied that the truth lies with a single witness, or any 
other number, you are justified in returning a verdict in accordance 
therewith. This is what is nieant by a prépondérance of proof. It is 
that character or measure of évidence which carries conviction to your 
minds. You must be satisfied, gentlemen of the jury, from the whole 
évidence, that the défendant had carnal knowledge of the plaintiff's 
daughter, and, as a resuit of that connection, a child was born to her. 

You are met in the very outset of your investigation with those un- 
fortunate conflicts in the évidence which generally arise in cases of this 
character. As sensible men, you, as well as thèse lawyers,.know that 
the fact of illieit intercourse or connection can rarely be established by 
direct or positive évidence of eye-witnesses to the overt act. Positive tes- 
timony, aside from the parties to the act, is not to be expected. , The 
seduced person is a compétent witness, and the plaintiff had the right to 
call his daughter as a witness. It would bave been the subject of grave 
comment for him not to hâve called her, and given you an opportunity 
of hearing her statement of the matter. The défendant, in his own way 
and manner, has positively denied her statement. You cannot reconcile 
the testimony of thèse two witnesses, but must détermine for yourselves, 
in connection with ail the évidence, which you will believe. There are 
other conflicts in the évidence, bearing upon the main fact, which you 
should endeavor to reconcile and harmonize if you can. The court can 
only give you a few gênerai rules as guides for weighing and deciding 
between testimony that cannot be reconciled. 

When there is irreconcilable conflict in their statements, you can look 
to the intelligence of the witnesses; to their interests in the suit, or its 
resuit; to their relationship to the parties. A witness may be strongly 
biased by his or her relation to the litigants; and you should consider 
how far, if at ail, such relationship has biased, controUed, or influenced 
such witness or witnesses in his or their testimony. You can also take 
into considération the fact that the witness may be friendly to one side 
and hostile to the other. You can also look to the manner and bearing 
of the witness in testifying. Does the witness show a zeal in stating 
facts favorable to one side, and a reluctance in disclosing facts which 
would benefit the other? Does he testify in that frank, candid, and 
straightforward way which a witness should do under the solemnity of 
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an oath, or does he évade and equivocate? A witness may state facts 
reluctantly, and yet satisfy you that he or she is telling the truth. In 
the présent case the young girl alleged to hâve been seduced might hes- 
itate or be reluctant to détail ail the particulars conïiected with or relat- 
ing to the sexual intercourse. She is not to be immod«st in order to be 
worthy of belief. You may look to the circumstances surrounding the 
witness, and the way he or she testifies in weighing their évidence. You 
may also look to their means of informatio/ij and their opportunity of 
knowing the facts whereof they testify. You should look to the consist- 
ency of their testimony. Is the statement of the witness consistent with 
itself ? Is he consistent with himself, or does hecontradict himself ? Is 
he consistent with undisputed or well-established facts, about which you 
bave no doubt? Is he corroborated or contradicted by other witnesses 
who, you are satisfied, bave told the truth? 

Now, gentlemen, take thèse gênerai rules as guides with your own 
every day expérience and apply them to the testimony given before you, 
and détermine on which side of this case the truth lies. You are not 
permitted as a juror to go out of the jury-box and tell your associâtes 
what you may or might know about the matter in controversy, if any- 
thing, not having been placed upon the witness stand and subjected to 
cross-examination, which is the safest method known to the law of as- 
certaining the truth. But, while that is so, you may apply your expé- 
rience in weighing and considering the statements made by witnesses, 
and in detemiining which side of conflicting and contradictory évidence 
best harmoriizes with such expérience and the probability of truth ; and 
having thus satisfied yourself, your duty wiU be to décide accordingly. 
Do not lose sight of the real issue, which is, was the défendant the father 
of the child which the plaintifï's daughter gave birthtoon the tenth day 
of July, 1885? As I hâve already stated, the plaintiff had the right to 
put his daughter on the witness stand to state the transaction as she al- 
lèges it occurred. She bas done this, and you hâve not only heard ber 
évidence, but hâve seen her manner of testifying, and it is for you now 
to test and détermine the truth of her statement. The défendant has 
also been put upon the stand and positively contradicts every material 
statement made by her. You hâve seen his manner. and bearing. Both 
testified under the solemnity of an oath, and one or the other has swom 
falsely. It is for you to détermine which has told the truth. In the 
issue that is presented hère, the gênerai character of the plaintiff 's 
daughter for chastity is involved. The défense had the right to attack 
her gênerai character for chastity, and to bave broken down in that way 
any probability that défendant was the father of her child, even if he 
had had intercourse with her; but they bave not done so, — that is, no 
attack has been made upon her gênerai character for chastity; and the 
court instructs that you should allow no suspicion to cross your mind 
that she had préviens intercourse with any other man whowas the father 
of her child. It may be that I am stating that too strong, and I with- 
draw that statement or instruction. What I mean is that, not having 
attacked her gênerai character for chastity, you cannot infer that she was 
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iÔOuImpropçr or a-n lUnahâste'.iyoînari or girl prévious to the time she was 
.IpiegotteQ.witliichild. ^Tou cannot infer that the child of . which she was 
ddâvetedwâs thechjld of the maû Shehaiiwho has béen refetred to dur- 
ingrthe progress of Uae trial. > Soiet that go. You hâve no évidence in 
tb&casé to lëad you off on sUcb. a trail as that. 

' I ,For ;tbe plaintiff, it ,is insisted that the daughter's testimony is cor- 
rohorated ini ail essential pàrtioulars. by the évidence of her mother, and 
by tbe teBtinfjony of her si^ter. The contention for the défendant is that 
his déniai of'the séduction liscorroborated by the fact (as claimed) that 
.there\yere people inandiabouthisofiBce onthetwelfth of October, 1884, 
;at or abouti ths time whîen it isi claimed that the act of séduction oo- 
curredi; that thexe were people in his office, and his office-room was so 
expogfid tcand Btirroundedby visitorsthat it was improbable that the 
transaction took place as statôd.' There are ,sonie facts and circumstàn- 
ces about wJuich théreis no,c6ntroversy. The girl did hâve a child on 
the tenth day of July, 1885. In the ordinary period of gestation, that 
child >vas'begotten on or about the • tenth or twelffh or middle of Octo- 
ber, 1884. .The- child was begotteniabout the «me atated by the plain- 
tiff'e dau^ter. ;It doesûot appear that the child was bornprematurely ; 
nor is it shown to hâve been différent from the ordinary period of birth. 
It is a fact that the girl waai on the premises the day of the alleged sé- 
duction. It: is;a fact, unqueationed, that the défendant was on the prom- 
ises ihsit day, and in the , house where it ia claimed the séduction took 
•place. The mother and sister state that the plaintiff's daughter was 
called.by the défendant ;to that house on that day. The daughter also 
stateS that she was called by the défendant, and went there by direction 
of her mother. ;The défendant dénies their statement. No other wit- 
nesses on ©ither side testify i^o that fact. Which do you believe? It is 
for yoU to.detefniine. Défendant not only dénies calling the girl to his 
office, butialso dénies tiiat he.had anything to do withher; — that he 
had any feexual intercourse with. her then and there, or at any other time 
or place; and in< corroboratiou of his statement seeks to show that Gid- 
eon HugheSj'John Wynn, and John Gay, and perhaps others, were there 
on that day,: and that it was improbable, if not impossible, that he could 
jhave accomplished the séduction under such surrounding circumstances. 
Three crédible witnesses, Mtj iLancaster, Dr. Dougherty, and Mr. Harris, 
aire broughtiii, and swear beforeyou that Gideon Hughes' réputation in 
the neigbboAood for truth and veracity is bad, that he is unworthy of 
belief, and that they would mot bëlieve him on oath. On that testi- 
mony, if you believe it, you.have the right to discrédit ail that Gideon 
Hughes has stated, except ih so'far as he is corroborated by the testi- 
mony of other; witnesses whom you do believe. AU the witnesses stand 
before you as equally crédible, except so far as they may hâve disered- 
ited themselves by false statements, or been discredited by other wit- 
nesses, or impeached. 

The plaintiff's daughter says that she was called over to the defend- 
ant's office some time before dinner, or after her mother had commenced 
getting dinner, or while she was making préparations to get dinner. The 
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mother and sister-make substantially the same statémeht. Gideon 
Hughes in his testimony, if you repaember, says that he was at the dé- 
fend ant's office, on tbe day in question, from about 11 o'clock until 2 
o'clock V. M. The witness Wynn says that he was there between 10 
o'clock A. M. and 1 o'clock p. m. The colored man Gay says that he 
was at the boarding-house, about 80 feet distant from defendant's office, 
but does not remember to hâve been at the defendant's office. You must 
weigh this testimony and give it such considération as you may think 
proper; but, gentlemen of the jury» you should not bei-misled by the 
question as to the exact hour at wbich the séduction was accomplished, 
if the act was committed by défendant. Of course, the daughter and 
her mothe^r and sister hâve testified as to the timeof dayshe went to de- 
fendant's office. You are not to find that the act was committed at any 
particular hour; but, assuming the évidence introducéd by défendant to 
corroborate his déniai to be true, the question is, was" there, or was there 
not, an opportunity for défendant to hâve done the act complained of? 
Could he bave done it before Gideon Hughes got there, assumir^ that 
Gideon Hughes got there about 11 o'clock a. m.? Can you find from 
the évidence that the act could or might hâve' been accomplished before 
11 o'clock, or can you find that Hughes got there ât that hourî Aipply 
your expérience to thèse statements as to the exact hour a witness says 
he was at a particular place. How far can you rely upon the remem-' 
brance of a witness testifying to the e:sact hour àt which he or she was 
in a particular office or plaôe two or three years sincé? The thing for 
you to do, therefore, is torecoHoile this conflictof évidence as to the pré- 
cise hour of the act, under thé testimony and the circumstances surround- 
ing the parties. Could the^eduction haye occupred before Hughes got 
there? Could it havë happened before Wynn gottbére? Could it hâve 
taken place while Gay was at the boarding-house? Does this évidence 
introduced by défendant to support and corroborate his déniai, together 
with tbe surrounding circumstances, strengthen his déniai, and renderit 
improbable that the act could hâve occurred as stàted by plaintiff's daugh^i 
ter, or can it be réconciled with her testimony? 

It bas been earnestly pressed Upon you by couneel for the défense that 
you cannot find for the plaintiffwithout finding that the défendant com- 
mitted a râpe upon the daughter, for ■ which ofi'ense he is now being 
prosecuted in the state courts. The court instructs you that the râpe 
suit has nothing to do with this case. This is é, suit by the plaihtiff to 
recover $20,000 for the séduction of his daughter. 'It does not involve 
any question of râpe; and the évidence as detailed before you does not 
involvë the crime of râpe at alL Under the' évidence in this case, no 
court could oonvict the défendant of rap'è: The- daughter, according to 
her own testimony, madé no outcry ; she made fao immédiate complaint; 
she made no such résistance as the law requires, but yielded a hesitating 
and reluctant consent, on her own statement of the affair. The law would 
not find the défendant guilty of the crime of râpe — a felony punishàble 
by death under the laws of Kentucky— under such circumstances. You 
hâve nothing to do with the question ot râpe. The question which you 
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are tô' détermine is whether thé défendant had carnal- knowledge of the 
plaintiff's daughter at the times and places stated by her, and whether, 
as a; resuit 'of that intercourse, a child was born to hçj;. That is the vital 
■question hère. You need notbother yourselves as to whether the daugh- 
ter'cônsented. She could not consent, so far as the father, whose rights 
are alone involved in this suit, is concèrned. 

-Now, gentlemen of the jiiryj youhave the main question before you. 
Witnesses differ as to^datéSi - nThéy dififer as to the time when the de- 
fendant returned to his iplacei after the plaintiff reached there with his 
family.early in October. Whether the défendant got there Friday morn- 
ing or Friday night, Saturday morning or Saturday night, is whoUy im- 
maiterial. Thèse différences may itest recoUeetion, but the fact is not 
material. Nor is it material whether the second act of illicit intercourse 
took place two or threô days or a, week after the first; or after défendant 
had left the place and corne back again, as the daughter stated on the 
stand. The material question is, -did he hâve carnal knowledge of the 
girl, and was a child born to her, on the tenth July, 1885, as the resuit 
of ' that ccainection? You may take thèse dates, or consider the testi- 
mony as to dates, and see how far the accuracy of a party's recoUeçtion 
is çoncerùed or affected thereby. Do not bemisled by them. The 
thing for you to look to and détermine is, was the défendant guilty of 
the act charged? 

Now, gentlèmen'Of the jury, if yovi find (and the court has cautioned 
you to àct wiJthout allowing any ôympath^' to biaa your judgment, but 
to -«veigh the évidence, giving qredW to the witnesses ypu believe hâve 
stated the truth) -that the defend»ut was guilty of the act charged, — the 
séduction ôf the plâintiff^sdaughter^Trthen you are next to consider the 
question of plaintiffs damages. As I hâve alreadyvStated, the plaintilï, 
in such cases, was originally aWarded damages on the theory of simply 
compensating him for the loss of his servant's service, tpgether with the 
expense, labor, and care of her confinement. But, to the crédit of our 
modem jurisprudence, the law has advanced beyond that relie of bar- 
barism, and the father now isentitled, not qnly to compensation for loss 
of services and Bxpenses attendant upon his daughter's confinement in 
such cases, but for ail that he canfeel from the, nature of the injury, I 
do ûot put the case to you asinvolving vindictive damages, but I do 
put it to you as strongly as Zanguage can express it, — ^that if you find 
the défendant had sexual intercourse with the piaintifips daughter, and, 
as a resuit of thàt intercourse, that a child was born to her July 10, 1885, 
the plaintiff is entitled to recoyer, as damages, ail that you choose to 
give hira for his wounded feelings, up to the Ijmit of the sum claimed 
in his declaratiob; which is $20,000. A father, of course, feels a con- 
solation in the virtue of his daughter. Ail right-think,ing parents must 
understand that feeling. You may give the plaintiff damages in your 
discrétion, up to thelimit claimed in his déclaration, fpr the loss of that 
com fort 'and consolation which he had a right to feel in the purity and 
virtue of his child.. You may take in to considération his loss of hope 
in thefuture of his daughter, and eompensate him for the same. You 
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may award him damages not only for his mental anguish in the disgrâce 
of his daughter, but for his anxiety as to what is to beçome of her in the 
future. You may take into considération his feeling of anxiety as to 
the effect of that daughter'a example upon his other child. You may 
look to the loss to him and his family of social standing ànd position by 
reason of the daughter's disgrâce. You may consider his mortification, 
humiliation, and sensé of dishonor. The world, as wè know, visits upon 
the girl or woman more severe condemnation for such acts than it does 
upon the man. She and her family are more or less slighted and ostra- 
cized. To a considérable extent, the hopes and prospects of the family, 
as well as the girl herself, are bligbted. We. néed not stop to consider 
whether it is right or wrong for the woiîd and Society to deal more leni-i 
ently with the man thia,n the woman for such offenses against virtue and 
chastity. There may or may not be reason — sound reason — for such 
discrimination. The fact exists, and may be taken into considération 
by you in estimating the Injury which the father has svtstained by the 
séduction of his daughter. So that, in respect to damages, it may bé 
summed up in one gênerai sentence or statement: That, if you find the 
défendant committed the wrong coiiîjjlained of, you may compensate 
the plaintiflf, up to the limit claimed in his déclaration, for ail that hé, 
as a father, may bave felt and suÊTered for the wrong and injury he bas 
received in the ruin of bis da:ughter. 

Your first duty is to determime the question whether the défendant 
committed the act charged against him. Upon that branch of the case 
donot allow your sympathy or préjudice to run away with you> but, 
when you shall hâve found that fact, then this court cheerfully leaves 
to your détermination what compensation you shall give to the injured 
father, and tells you that in awarding damages for his wounded feelings, 
his mental sufferings, his anxiety, his humiliation, and bis sensé of dis- 
honor, you may go up to the very limits of the amount claimed by the 
piaintiff in his déclaration. 

Now, gentltemen, take the case and consider % I do not think of 
anything else -to which your atteûtion should be called. '^ 



DiECKERHOFF and others v. Robertson. 

{Cvrcuti Court, S. D. Nm York. August 16, 1887.) 

CusTOMS DuTiBS— Ameitdiibnt of Bill of Pakticulaks — Section 3012, Ret. 8t. 
A bill of i)articular8, required by section 3013, Rev. St. U. S., in an action 
brought against a collecter of customs to recover excessive duties, may, under 
that section, be amended by increasing the amounts of such duties therein 
claimed, in case of reasonable excuse for a bonajide mistake; but the spécifie 
cause of error or mistake should be shown, and why the original was not 
made in proper form. 

This action was brought June 20, 1885, against the défendant to re- 
cover an alleged excess of duties exacted of plaintifîs by him as coUector 
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of customs. Thereafter the plaintiffs, under section 3012, Rev. St., 
served a bill of particulars of such drities claimed by them. Sùbse- 
quently it was: determined that the amounts of such duties claimed by 
them. in the caseof five importations was less than the real amounts ex- 
acted. Theythereuponmoved. the court for permission to amend their 
bill of particulars by substituting the real amounts for the amounts 
claimed fherein. < The affidavit upon which this motion was based set 
OUt: : ■ ;.\ ^ -•■■■■ ( 

That, ii thé officiai adjustment of the items in the bill of particulars in 
thé abôVe action, it has bèen found' ithat several errors hâve occurred in said 
bill of particulars, as will appear in the annexed schedule marked "Aj" that 
the.figurea in coluian No, 2 ^re £(^i)nd to be the correct amounts, and should 
be substituted for tbose in column iNo. 1> and the bill of particulars amended 
accordingly.^ 

sdHÈbtTLS: A. 





Datb,of,Entby. 


Amoukt Noil. 


Amount No. 2. 


Oder...„...^....,..j.,.,...,> »....•— ■ 


July 3, 1883 • 
Jiiiy 6, 1883 

: Jiily e, 1888 
Ji>)jr,18, .1883 ,. 
Jn^yâS, 1883 


$ 10 00 

i08 60 

8 50 

,20 00 

2600 


$ 19 00 
345 56 


Mtàn. .,..,... '.i.t,..S. „'..... ..U 

■Werra..;...U .........l.. 


13 00 
36 50 
41 25 



EdgaYKetéiUm, fot ihe Tnoûon. 

Stephen A. Wcâker, U. S. Atty,, and Thomas Greenwood, Asst. 
Attyj, Oppo^d. 



U, S. 



LacosiBe, J. This 'application, which ig forileave to amend a bill of 
particulars in «n action td recôv&r excess of dutieé, may be best answered 
by t|uôtiïi^ thedecisibn of J.udge Brown in Leoi v.-Robertson, (filed Au- 
gust5,l«87.> ;' '■' \ --i-'-- 

" "Under section 3012, an ameMiàentof. bill of particulars may, I think, be 
tnàde aa in' any other case of reasonable excuse for a bona ftcLe inistake. But 
the spécifie cause of error or mistake should be shown, and wfay the original 
waa nat pi^^ inproper foriPr The within affidavit isinsufflcient. Ifallowed, 
ït wouid ineflectabolish s,ectipnBpÏ2 in part." , 

The aflBdavit on which this motion is made is also insufficient. Mo- 
tion denied, without préjudice to a similar motion on additional affida- 
vits. 



' Jn-re CtjMMiN&s, etc. ■ 

{Gireuit Court, 8. D.New Terh. Augu8tl8,il8870 

1. Immigkation— TJndbb Contkact to Labob— Scopb ot- Açts. 

The act of congresB of Febriiâry 36, 1885, and the amendinent thereto of 
February33, 1887, clearly prohibit the immigration of aliéna under a con- 
traçt to labor in the United States, and an immigrant ander such a contract 
may be prevented from landing. The claim that only the persons soliciting 
of encouraging the immigration are affected by the acts cannot be sustàined. 

2. Samb— ExeSMiou op Personal asd Domèstic SERVAirts— Pabm Laborbr. 

An immigrant arriving in this cc)untry, under a contraet to labor on a dairy 
f arm, the product o/ whîch, or a part thereof , forma an article of merchan-" 
dise that competes with others In a similarbusineaa, ahd whose paasageliere 
has been paid by the agent of the employer, la not within the exception un- 
der the act of congrega of 1885, § 5, which proyidesj that the prohibition 
therein contained shall not apply to persons employed atrictly as personal or 
domestic servants, etc. 

3. Samk—Eïtbot OF OôtLKOToS's Décision— Second HEABIN8. 

The deciaion of the coUector upon the Btatvs of an immigrant whose right 
to land in the United State? is cballenged on the ground that he is under a 
contract tô labor, is concldslve, and not open to review in the courts où 
habèat eofpus, if there was compétent evidience bef ore the collector on which 
to esèrciae his ludgment; ^nd, if habeas corpiis proceedinga are resorted to, 
and facts not pr.evioualy placed bef ore the collector are therein disclosed, the 
whole case may' afterwarda bé again presented to the collector. 

Writof Habeas Corpus. ; i' 

Harringtm Putnam, ÎOT Qxxmmiags. ^ - ! . ." ., 

Siephm A. WaRer, U. S. Atty., and Abram J. Rose, Asst. U. S. Atty., 
for the collector. 

Lacombe, J. The relator, Matthew Cummings, is an alien, and ar- 
rived hère on the steam-ship Anchoria. . Ëefore sailing, a contract was 
made through one Latta,, on behalf of W. A. gudduth, a lawyer of Flem- 
ingsburghjKentiicky, that Cummings was tô labor for him in Kentucky 
as farm servant or dairyman, and the passage money of Cummings and 
hià'ffemily was paid by liatta. As daiiymarii.the rélator would hâve 
charge of a herd of 25 Jerseys. The collector, upon the facts before him, 
has determined that Cummings was prohibited from landing, under the 
acts of congress of February 26, 1885, ai^d Fébrùary 23, 1887. Under 
stipulation, the immédiate return of Cummings was delayed in ordeir to 
allow of the présentation of additional faCts as to the character of service 
he was to render, which iaçts hâve been ôbtainpd by interrogatpries to 
his employer in Kentucky- 

In behdf of the relator it is contended: 

1. ïhat the act cohtains no puriishment ?,gajnst the immigrant; that 
no person other than those soliciting and eticouraging the immigration 
are within the prohibition of the à,ct; and that, therefore, the amend- 
atôry act of 1887, whicii directs that the immigrants shall be sent back 
to the nations from which they came, provides a penalty for one whb has 
committed no offense, and is therefore void. The acts are inartificially 
dravra, but, interpreted together, they plâînly indièate an intention on 
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the part of congress to prohibit the immigration of aliens under a con- 
tract to labor, and, in view of the phraseology pf the title to the act, that 
body seems to hâve prohibited their landing with sufficient clearness. 

2. The relator further contends" thaï: he is within the exception of the 
fifth section, which provides that the acts shall not apply to persons 
employed striotly as personal or domegtic servants. There was before 
the collector when he made his décision, légal and compétent évidence of 
facts on #hich to exercise à judgment as to the status of the relator. Un- 
der thèse circùmstahces, the matter being within the jurisdiction of.the 
collector under the act, further considération of the case might be dis- 
pensed with Under the authority of In re Day, 27 Fed. Rep. 678, and 
càèes there,, cited. ' Uponall, the prdofs, however, as well those which 
were before ithe collector as those since supplied through the answers to 
the interr'6ga;tories, I am of the opinion that the relator is not within the 
exception; because it appeârs thàt his labor will (in part at least) be de- 
voted to the production of merohandise (the surplus dairy products of 
thè herd'béing sold on the ra&rket) which competes with the products 
ofàthers.-vï'hose entire attehtion is giv^ii ^ manufacturing such products. 
Manifestly, it was the intention of congress to exclude immigrants com- 
ing to this côuntry undôr contmct to perform such labor. The facts 
disclosed hy ïhe answers to thé ihtèrrogatories, however, hâve never been 
placed before the collector, and therefore, under the authority of In re 
Day, 2f7 Fed. Rep. 681, the whole case may be again presented to him, 
if the relator so desires. Ordered accordingly. 



Ejo parte VoRAîi. 

(Diairiet Court, D. JÙïnneaota, August 29, 1887.) 

tTsB OF Mails— Indécent Languagb. 

A creditor (^eppsited in the mail Jettera inclosed in envelopes directed to a 

debtor, on one of which was indorsed: "Carry me b'ack in due time to , 

ttè Regulator; ter publication, 83 South Washington, Minneapolis, Minn. Per- 
sons whp wtottusto collect from Dbajj Beats should send their accounts to 
33 Washington avenue south, Minneapolis, Minn. Send flve cents to insure 
postagfe for a large letter to the critter;" and on another: "Return in lOdays 
to , thêGoTlector of BaD'Dbbts,'33 Washington Av. S., Minneapolis, 

Minn. ri am lookiçg for an OlD BrLt. The Dbad-Bbat Gollbctok hires 
me to look them up.T' He also maîled a postal card addressed to the debtor, 
cfontaîning the f olloVr'ing writing: "Sik: Considering how near you can corne 
to fill a bill, I hâve decided to post you on ail Dbad-Bbat lists I know of in 
the city, and hâve accordingly giîii;en the différent agencies a chance at you. " 
He'.d, that the créditer was not llàble to prosecution under Rev. St. IJ. 8. § 
889S, âs.aménded, msking it ait tiÔeh&ô for a,ny person to deposlt in the mail 
any "letter upon the envelope of whlbh, or postal card upon which, indé- 
cent, l^v^d, obscçne, or lascivious 46lineations, epithe.ts, terms, or language 
may bé writt,en or printed, " as thè stàtute was intehded tô exclude from the 
mails ènly su<;h writiiiga as were impure or immodest, ànd tended to coirupt 
th« morals'of thè people. 

Pétition for a Writ pf jETaSerta CorpMS. 
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T. Ryan, for petitioner. 

Dan. W. Lawler, for the United States. 

Nelson, J. The petitioner was arrested, charged with a violation of 
section 3893, Rev. St. U. S., and, after a preliminary examination be- 
fore a commissioner of the United States circuit court, was held guilty 
of the charge. Upon his commitment which followed, he présents a péti- 
tion for a writ of habeas corpus, alleging that he is unlawfully and illegally 
restrained of his liberty, and that the act which he is charged with do- 
ing is not an offense against the Jaws of the United States. The peti- 
tioner admits that he deposited in the mail certain writings, and a pos- 
tal-card and envelopes upon which the folio wing are indorsed: 

[Envelope.] 
EXHIBIT A. 

Carry me back in due time to Persons who want us to collect f rom 

The Regulator, for publica- Dead Beats should send their ac- 
tion, 32 Soutfa Washington, Minne- counts to 32 Washington avenue 
apolis, Minn. south, Minneapolis, Minn. 

Send five cents to insure postage 
for a large letter to the critter. 

Mr. D. J. CoMLY, 8tli & Jackson 
Sts., City. 

[Envelope.] 

EXHIBIX B. 

Ketum in 10 days to • , [Stanip.] 

The Collecter of Bab Debts, 32 Wash- r st. Paul, Minn. ■) 

ington Av. S., Minneapolis, Minn. j July 18, '87. > 

I am looking for an Old Bill. *• 3 p. m. j 

The Dead-Beat Colleotor hires D. J. Comlt, 
me to look them up. Cor. 8th & Jackson, 

9 Corlies, Chapman & Drake, 
City. 
[Postal Gard.] 

exhibit c. 

Jtily 18, 1887. 
Sir: Considering how near you can come to fill a bill, I hâve deeided to 
post you on ail the Dead-Beat llsts I know of in the city, and hâve accord- 
ingly given the différent agencies a chance at you. F. B. Doran. 

Section 3898, as amended, enacts as foUows: 

"Every obscène, lewd, or lascivious book, pamphlet, picture, paper, writ- 
îng, print, or other publication of an indécent character, and every article or 
thing deslgned or intended for the prévention of conception, or procurihg of 
abortion, and every article or thing intended or adàpted for any indécent or 
immoral use, and every written or printed card, circular, book, pamphlet, ad- 
vertisement, or notice of any kind, giving information, directly or indirectly, 
where or how, or of whom, or by what means, any of the hereinbefore men- 
tioned niatters, articles, or things may be obtained or made, and every letter 
upon the envelope of which, or postal-card upon which, indécent, lewd, ob- 
scène, or lascivious delineations, epithets, terms, or language may bé written 
orprinted, are hereby declared to be non-mailable matter, and shall not be 
conveyed in the mails, nor delivered from any post-office, nor by any letter- 
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carrier; and any person who shall knowingly deposit, or cause to be deposited, 
for mailing or delivery, anything declared by this section to be non-mailable 
matter, * * * shall be deemed guilty of a misdemeanor, and shall for 
each and évery offense be flned not less than one hundred nor more than five 
thousand dollars, or imprisoned at hard labor not less than one year, nor more 
than ten years, or both, ai, the discrétion of the court." Supp. Kev. St. 229. 

The claim made by the relater that the exhibits do not make eut a 
case in which this court haâ jurisdiction, and that the law has not been 
violated, in my opinion, is true. To hold otherwise would nécessitât© 
a straiaed construction of this statuts. The purpose of the act was to 
prevent the mails from being used to circulate matter to corrupt the mor- 
als of the people. The history of this législation clearly shows that con- 
gress determined to exclude from the mails impure and immodest writ- 
ings, and that rough and coarse language is not within the terms of the 
act. It is not the province of courts to extend the statutes so as to em- 
brace cases not plainly and clearly within their terms; and, if there is a 
fair doubt whether the act charged is within the purview of the law, the 
person who committed it is entitled to the benefit of the doubt. The 
suprême court of the United States, in Ex parte Jacksm, 96 U. S. 736, 
say: "In excluding vaïious articles from the mail, the object of congress 
has not been tb interféré witb * * * the rights of the people, but 
to refuse its facilities for the distribution of matter deemed injurions to 
the public morals." And, again: "AU that congress meant by this act 
was that the mail should not be used to transport such corrupting pub- 
lications and articles." 

The writings deposited in the mail and complained of are not ex- 
cluded mailable matter, and afFord no cause for criininal proçeedings. 

The petitioner is dischàrged irom custody. 



Wheblee and others v. Haet and others. 

{Cîreuit Court, N. B. New York. August 23, 1887.) 

Patents poe Inventioks— Détachable Radiatob— Statb of Akt— Rebtbic- 
TiON OF Claim. 

In a suit for inûringement of claim 1 of letters patent No. 245,157, granted 
Messrs. Goodenow & Owens, August 2, 1,881, for an improvement in hot-air 
furnaces, consisting of "a furnace having a détachable radiator, " "substan- 
tially as and for the purposes set f orth, " the spécifications requiring that the 
radiator be attached by means of a flange, slots, and lugs, which securely 
lock it in position, and render it détachable by bringing the lugs opposite the 
slots, helA, in Tiew of the state of the art, and the language oî the spécifica- 
tions, that this claim was not infringed by a furnace having a détachable ra- 
diator not secured by any such meauSi or équivalents theref or. 

In Equity. 

Bill for an infringement of claim 1 of letters patent No. 245,157, granted 
to Messrs. Goodenow & Owens, August 2, 1881, for an improvement in 
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hot-air fumaces. That claim is as foUows: "A furnace having secwreçZ 
thereto a détachable ïadiator, which is provided with one or more hori- 
zontal flùes opening from a dûœe leading from the furnace, * '* * 
substantially as and for the purposes set forth." The spécifications pro- 
vided that the radiator should he seated in a sand-cup joint, and se- 
cured to the furnace by means of g. flangé, slots, and lugs, which securely 
locked it in position, it being made, détachable by bringing the lugs op- 
posite the slots. The alleged infringing furnace consisted, also, of a dé- 
tachable radiator and dotme, but the radiator was not seoured to the 
furnace by lugs and slots, or by any other équivalent means of securing 
it againSt displacement by gas explosion. The défendants claimed that, 
in view of the state of the art, and the language of the spécifications, 
«laim 1 of the letters patent should be limited to the éléments used for 
aecuring the radiator to the furnace. and denied the infringement. 

JSdwin, H, Ridey and Edward W^more, for complainants. 

William Townaend, (TTafer D. Edmonda, of counsel,) for défendants. 

Blàtchford, Justice. The words of claim 1 of the Goodenow & Owens 
patent, "a furnace having seoured thereto a détachable radiator," "sub- 
stantially as and for the purpose set forth," require, by référence to ihe 
descriptive part of the spécification, that the radiator shall not only be 
- -clètachàble, but shall biei secured by the flange, N, the slots, N', and the 
'MgS,Oj which, as the spécification says, securely lock it in position; it 
bèing madé détachable by bringing the lugs opposite to the slots. The 
st&te df thé art also requirés this interprétation of the claim. As the de- 
fendants' furnace contains ho such means, and ixo équivalent means of 
«ecûring thé radiator in position, there is ûo inMngement, and thé bill 
îïiUBt be dismissed, with costs. 



Edward Babr Co., Limîtèdi r; New York & New Haven Automaïic 

Spbinkleb Co. 

{Oireuit Court, 8. D. New Tork. August 18. 1887.) 

1. Patents for Inventicks— Risht to PBBi,U£niAiiT Injonction— PhestjMp- 

TION OF YALIhiTT. 

To entitle a complainant to a preliminary injunction, restraining the in- 
fringement of letters patent, there must be a spécial presumption in f ayor of 
the validity of the patents, arising from an adjudication in a fédéral court, 
acçluiescence by the public, or a successful interférence in the pâtent-offlce. 

a. SAME— PiRE-BXTINGTJISHKB. 

Apreliminary injunction, restraining the infringement of letters patent No. 
307,456, îîovember 4, 1884, and No. 357,987, February 15, 1887. for automatic 
"fire-extinguisher, " denied, as nothing appeared in the motion papers show- 
ing sùch a former adjudication, public àcquiescence, or successf utiaterf èrence 
in the patent-office, between the parties or their privies. 
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8, Samb— Peesumptiok— Paktiks to — ^BBSTRicTroN op— IntbrMîbewcb. 

A presumption of validity arieing from a successful interférence in thepat- 
ent-o£Qce only appUes against tbe parties to the interférence and their privies. 
It does not extend to litlgauts who do not make the iafrlnging article under 
a graiït from the interférer. 

PMip R. Vborhees, for complainant, 
Wdmore & Jenner^ îor défendant. 

Lacômbe, J. This îs an application for a prelimînary injnnction to 
restrain défendants from infringing two patents ownçd, in whole or in 
part, by complainant. Both thèse patents cover improvements în ap- 
paratus for thô àutomatic extinguîshment of fires. The first patent, No. 
307,466, was granted November 4, 1884, to Frank Gray, and it is con- 
tended that one claim only of sûch patent is infringed. The other pat- 
ent, No. 357,987, was granted February 15, 1887, to William S. Gray, 
(jointly with Frank Gray,) and it is contended that it is infringed in its 
entirety. 

Before a preliminary injunction to restrain InfringOTient of a patent is 
granted thefe must be a spécial presumption that the patent is valid. 
That presumption does not arise from the présentation of the nnattended 
letters patent. It may, be shown, however, by proof, that the patent 
bas been suitably adjudicated in a fédéral court, and tbere held valid, 
or that its validity bas been suitably acquiesced in by the public, or that 
the patent has succesafully undergone an interférence in the patent-office. 
When either of thèse facts appears, the validity of the patent will be pre- 
sumed. Walk. Pat. § 665, and cases cited. 

, As to the iirst of thèse patents, (No. 307,456, to Frank Gray,) that 
namelj' for an independent pipe, tbere has been neither adjudication nor 
interférence. The only proof of acquiescence is a gênerai allégation in 
the bill; no facts bearing on this point are disclosed. Nearly three years 
hâve elapsed since its issue, but to what extent spécimens of the patented 
article were made and sold by the patentées, or under their lieense, or, 
indeed, whether any one ever made or used such apparatus, does not ap- 
pear. The complainant, therefore, has not made out such prima fade 
case as entitles him to a preliminary injunction under the first patent. 

As 'to the second patent, there has been no adjudication, and the time 
since it was issued is so short that, without exceptional circumstances, 
(which are not shown,) it cannot be claimed that there has been gênerai 
acquiescence, The complaint relies on a successful interférence in the 
patent-office, to which one Bishop was a party. That such a successful 
interférence is sufficient ground for presuming the validity of a patent 
is abundantly settled by authoriiy, with one restriction; namely, that 
such presumption arises only against the parties to the interférence, and 
their privies. In Greenwood v. Bracher, 1 Fed. Rep. 856; SmifÂ v. Hcdk- 
yard, 16 Fed. Rep. 414; and Penthrge v. Beeston, 14 Blatchf. 354, — the 
défendants had been parties to the interférence. In Holliday v. Pickhardt, 
12 Fed. Eep. 147, the défendants were the représentatives of Caro, who 
was a party to the interférence, and whose product was before the patent- 
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office. In Pech, etc., Oo. v. Lindsay, 18 0. G. 63, 2 Fed. Rep. 
the interfering application was put in by one Webb; "patent to be is- 
sued to his assignées, Landers, Frary & Clark," who were défendants' 
vendors. In Cdlubid Manufg Oo. v. Chrolithian Oo., 32 0. G. 383, 24 
Fed. Rep. 275, the plaintiff was the assignée of Sanborn, to whom the 
patent was granted after an interférence declared between him and one 
Kanouse, "an aplicant for a patent for the same invention, for the ben- 
efit and at the expense of the défendants," who "were heard upon the 
questions involved in the interférence case, and were privies to the judg- 
ment upon it." 

No authority is shown for extending the principle invoked to cover 
litigants who do not manufacture the allégea infringing article under the 
grant, assignînent, or permit of the interférer, and who did not, either 
personaliy or through the interférer, hâve the opportunity to be heard 
in the patent-office. In the case at bar, the défendants use, as part of 
th«ir apparatus, a particular pièce of mechanism invented and pa,tented 
by Bishop, but concededly it hasnothing to do with either patent sued 
on, and is no intiingement. Bishop is also in défendants' eœploy, 
though in what capacity does not appear: certainly he is not an of- 
ficer of thé Company. An affidavit sworn to by him has been read by 
defendanta on this motion. Those facts, however, do not makè them 
bis privies. They do not claim the right to manufacture under any 
grant or permission from him, nor is there anything to show such a com- 
munity of interest as would warrant the inference that his interférence 
in effect secured tô défendants their opportunity to be heard in the patent- 
office. Motion denied. 



AnSONIA BeASS & COPPEB Co. V. ELEtTRICAL SuPPLY Co. 
(.Oireuit Court, D. Oonnecticut. September 8, 1887.) 

Patents. FOB Inventions— Electric Inbulatok—Peiob State of thbAbt. 
In letters patent No, 273,660, granted to Alfred A, Cowles, February 20, 
1888, for an improvement in insulated electric conductors, the alleged inven- 
tion Was a flre-jjroof insulator. The wire, having been covered with a layer 
of fibrousmaterial, was pàssed through a vessel of metallic paint, and a second 
layer of flbrous material was added while the paint was fresh, thus forcing 
the saturation of both layers. The non-combustibility is the resuit of fllling 
the pores and interstices of the flbrous layers with the metallic paint. In 
previQUS English patents, paint had been applied to insulators in connection 
with inflammable materials, and solely for the purpose of protecting the insu- 
lators. It was not shown that, previous to the Cowles invention, paint had 
beén knowingly used, except experimentally, to make a non-combustible in- 
sulator., Beld, that the défenses failed, so far as based upon the previous En- 
glish patents, and the known use of paint as a flre-proof covering for electric 
wires. 

Same — Want of Invention. 

But it liaving been shown that, for the purpose of procuring perfect însu- 
lation, insulators had been previously composed of a double laver of flbrous 
material, each being separàtely painted, and the second layer being applied 

, before the flrst was dry, Iield, tnat the Cowles patent was void for want of in- 
vention. 

v.32F.no.l— 6 
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JoshiM Pusey &nd OMrles ErMitchdl, for /plamiiS; 
M, W. Seymxmr and Bmi- F. Thurston, for défendant. 

Shipman; J. Thîs is a bill in equity based upon the admitted in- 
fringement of letters patent No. 272,660, granted to Alfred A. Cowles, 
February 20, 1883, for an improvement in insulated eiectric conductors. 
The patentee's view of the state of the art at the date of the invention, 
àftd of the character and scope of the patented improvement, is given in 
the: spécification of the patent, which I quote at length, as folio ws: 

"Before my invention, copper wires had been covered wlth one or two 
braidîïigs bf cords, and paraffine; tar, asphalt, and various substances had 
been'employed for rendering the covering water-proof and f urnishing a proper 
Insnlation. With conductors of this character several accidents occurred, in 
conséquence of the conductor becoming heated and setting fire to the iitsula- 
tion. For this reason objections wéremade to insuring buildings against 
loss by fire where eiectric Jàihp Wires were introduced. 'fo rendèr the con- 
ductor fire^proof, without interfering ifrith the insulatidn* led me to inveht 
and manufacture the insulated eleétilc conductors to whicbthe présent inven- 
tion relates, which conductors bave gom exteusively into use during about a 
yearand a half before the date oflijjsspeciflcation. 

"1 paanufaeture the said flre-proof iasulation of the condjuctor in the follow- 
ingmanner, référence being had tothe annexed dràwihg, which illustrâtes 
the de vices employed: Thé wire, d, is paased »p throiigh the head of a; brald- 
ing-machine, and a layer ôf cottoh or other threads is plàeed upon the wire 
in the ordinary manner. The braidiiig head, with spools, is^ indicated at &. 
The covered wire now passes in at the bottdm of the vessel, c, through a suit- 
i^Wejjaçl^iiïg. d. This vessel, c, çont^iins paint; preferably white lead or white 
zinc, ^round in oil, and mîxed withà suitable drier. The paint saturâtes the 
braided covering, and the surplus runs down the sàmé back ihtb thé veSsel, 
«, as the braiding progresses. I next apply a second braiding directly upon 
the paint. For this purpose â second braidlng-maching head is employed, the 
same being shown at /. The threads that are braided upon the paint force 
the paint into the flrst braided coijering, and atth^ same.ttmet the paint oozes 
througb belwèen the threads. fierice the paint is incorporated thfoughout 
the braided epvering and fills up the pores, The braided covering is ren- 
dered even and consolidated by suitable means; such as one or two pairs of 
grooved tôliers, k, h. In practicai use it is found that thé covering isbf the 
most reliàble character. It is'cotnpâçt and hard.tîie wiréis perfecitly insu- 
lated, and there is no pbssibiïity bf Inflamiiig the coyéririgi'; With intense 
heàt the, threads may char, but they wjll not burn. iFùi;, thèse reasons this 
insulated conductor is preferred tbthcwe before mad&„i 

"I reraarfc that in the manufacture of-this conductor it is preferableto réel 
the covered wire as it passes from> the braiding and palnting machiné, and 
then rettioVe the réel from the cc(il> and hàng :up such coil in a heated room 
until it is thoroughiy hardehedi "iïoi'e than two layers bf bràidihg' may be 
employed, thé paint intervening fjietween the layers. ,Winding with threads 
or cords may lake the place bf bjai^ing. If desired, a coat of paint may be 
applied-outmde the outer layer of flbrous material, and this may be colored, 
ao as to be used in distinguishing the wires. It is always préférable to braid 
the second or subséquent coats upon the paint whenfresh; but I do not limit 
mysèlf in this pârtieular, as the paint liiay be dried, or pàrtially so, before the 
next layer of braiding is î^pplied. Paint lùay be applied to the wire before 
'the, first braiding. I am aware that wire has be^en covéréd with braided 
threads; also that India rubber, asphaltum, and similàr materials.have been 
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applîecl upon the coverihg eithër hot or cold; but one coating of such mate- 
rial was allowed to set or harden before the next layer of braided material 
was applied. Hence the asphaltumor similar material was notforced into 
the interstices; and, besides this, aU thèse substances ignite by the wire be- 
colning heated, or fire will foUow along upon such covering. I hâve discov- 
ered that ordinary paint, composed of lead or zinc with linseed oil, is prac- 
tically nph-combustible, and it prevents the covering being ignited by the 
wire becoming hot, if there is a résistance to the electric current. Besides 
this, flre will not burn along the conductor, as is the case where the fibrous 
covering is saturated with asphaltum, India rubber, or similar material." 

The claitns of the patent are as foUows: 

"(1) The method herein specified of insulating electric conductors, and 
rendèrihg the coating sufostantially non-combustible, consisting in applying 
a layer of flbrous material, a layer of paint, and a second layer of flbrous ma- 
terial upoïi the paint before itdries or sets, substantially as set forth; (2) an 
insulated and non-combustible covering for electric conductors, composed of 
two or more layers of cotton or similar threads, with paint that intervenes 
between the layers and fills thé interstices of the covering, substantially as 
set forth." 

The patentee's statement that aftôr one coating of heated material, like 
Ipdia ruhber or asphaltum, had been applied upon the first layer of 
braided covering of the wire, such coating was allowed to set or harden 
before the next layer of braided material was applied, is true, but it is 
not true that it. was always so allowed to harden. The second layer of 
braided çoyering was often added to the wixe while the firgt coating of 
water-prÔQf material was in a wet or plastic condition. 

Prior to the introduction of electric lamp lîghts into buildings, a prin- 
cipal object iri the insulation ôf electric wires was their thorough pro- 
tection against the effect of water or wet air, ând thërefore such sub- 
stances as paraffine, gutta-percha, and India rubber were abundantly 
lised to saturate the fibrous covering of the wiré. The expert of the 
plaintiff sums up the state of the art at this date by saying: "It was old 
to make vise of a fibrous covering to the metallic wire, and it was old to 
saturate that covering with water-proof materials, — such, for instance, 
as paraffine, pitch, tar, resin in a melted condition, and also gutta-percha 
and India rubber in a solution, and in some instances even paint has 
been made use of. Thèse substances had been used to insulate the con- 
ductor electrically, so that the current passing along the wire might not 
escapeby contact of the covering with the support or with anyconduct- 
ing substances." He further truly says, in relation to the numerous En- 
glish patents which are in the record, that paint had been used "in con- 
nection with electric conductors as a protection for an interior water- 
proofing coating of combustible material, in which case the paint formed 
or became part of an armbr for the electric insulating material. I do 
not findany instance where the electric conductor itself was insulated, 
and the coating of fibrous material rendered substantially non-combusti- 
ble, by paint laid in between the two layers of fibrous material, so that 
the pàrtides of oxides or carbonates are pressed and bound into the fibers 
so as to fill the interstices thereof, as set forth in complainant's. patent, 
and sècured ~by the claiins thereof." 
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Thèse patenta were generally for land or submarîne telegraph cablea. 
The wires which were generally introduced into dwellings or buildings 
were small wires for conducting an electric current of low tension, such 
as were necessary for annunciators, or for burglar alarms, and after the 
discovery of the useful properties of paraflBne that article was almost 
universally used in this country to saturate the fibrous coverings of in- 
side electric wires. When buildings began to be lighted by means of 
electric lamps, and it became necessary that wires for inside use should 
convey currents of high tension, the use of wires covered with inflam- 
mable non-conductors became dangerous. If, from any cause, the pas- 
sage of the current was checked, and the wires became overheated, the in- 
flammable covering melted or took fire, and endangered the safety of the 
building. The use of parafline-covered wires inside buildings was for- 
bidden by the board of fire underwriters in the city of New York. To 
guard against this danger, the patentée produced bis patented conductor. 
The covering was not merely an insulator, but was a hon-combustible 
insulator. It is a success, bas superseded the use of paralfine-covered 
wire, and is universally used for inside wiring for electric lamps. 

The English patents, a large number of which were introduced, are 
not an anticipation. They are ail simply for electrical insulation, and 
are expédients to guard against the dangers itom water, and not from 
fire. Where any of them use paint, such use is in connection with in- 
flammable materials, and is simply as a protection for the water-proof 
covering. Neither was it shown that, before the date of the invention, 
which was in the spring of 1881, paint had been knowingly used, ex- 
cept experimentally, to make a non-combustible insulator. The défense 
based upon the English patents, and upon the known use of paint as a 
non-combustible materiaï for covering electric wires, must fail. 

The most important testimony which was offered by the défendant Was 
that of Edwin Holmes, the président of the Holmes Burglar Alarm Tel- 
egraph Company, who had been engaged in that business for 25 years, 
and had thereby become familiar with the methods of the manufacture 
of electric wires. He testified as follows: 

" Interrogatory 2. In your business bas it been necessary for you to use in- 
sulated electric conductors? and, if so, please describe the manner in which 
those conductors were insulated, beginning back as early as you can remem- 
ber. Annoer. It has. When I first commenced using them, the wire was 
insulated by winding a thread larger or smaller, as the case might be, around 
the wire, and that thread was covered with paint. Ail of my wire was in- 
sulated in that way until parafiBne was substituted for the paiut. Int. 8. How 
was the paint applied? A. 1 think at first it was applied with a brush. I 
applied it by drawlng it through a vessel containing paint, and then through 
a pièce of thick rubber or gutta-percha, which removed the surplus paint, 
and left a smooth surface on the thread which covered the wire. * * * 
Int. 9. In your business did it ever become necessary to secùre as perfect in- 
sulation of wire as possible, and, if so, what method did you take of acoom- 
plishing that resuit? In answering this question, please confine your answer 
to the use of flbrous materiaï and paint. A. 1 did. I accomplished it some- 
times by covering the wire with a thicker thread, and two coats or more of 
piiint; sometimes by a thread covering, and a coat of paint on that. Int. 10. 
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"Was that second fibrous covering and second coafc of paint placed upon the 
flrst covering and paint while it, the flrst covering of paint, was in an ' un- 
dry ' or ' unaet ' condition? (Complainant's counsel objects because the ques- 
tion is leading and suggestive. Question withdra'wn, and the following in- 
terrogatory substitnted therefor:) Int. 10. Please describe the condition of 
the tirst coating of paint when the second coating of fibrous naater'ial and 
paint was put upon it. A. The first coat was partially dried, so as to keep 
its place, but would admit of an impression f rom the next covering of thread. 
Int. 11. Please state a date anterior to which you are willing to swear posi- 
tively you placed, as you hâve described in answer to Int. No. 9, the second 
covering of thread and the second co^t of paint upon the wire, in prder to 
perf ect the insulation. A. I did it as early as 1860, to the best of my reinem- 
brance." 

I cannot doubt that Mr. Holmes used wire covered with a double coat 
of thread; each layer being painted, and the second layer being applied 
before the first painted layer had become dry. It will be observed that 
the method of painting was not the method of the patent, and that the 
object was not to make the insulation fire-proof, beçause he abandoned 
the painted wire for paraffine: wire. The object of the double coat was 
to produce perfect insulation. 

In the spring of 1881, when the necessity had arrived for a non-com- 
bustible insulator, Mr. Cowles used first a double çoated, outside painted 
wire, but, finding that the insulation was not perfect, next employed the 
process of recoating a coated and, painted wire while the paint was still 
fresh. The question is whether the process was patentable; whether, 
when it was old to cover an eleetric wire with a double layer of thread, 
each layer painted, the second layer being placed upon an undried first 
layer, for the purpose of thoroughly insulating the wire, it was patentable 
to braid or wind the second layer upon a freshly painted layer, for the 
purpose of filling the interstices of the layers with a mass of paint, and 
thereby making the covering a non-combustible insulator. 

At the date of the invention, the public had had an eleetric wire in- 
sulated by means of a double covering of painted thread, but the public 
did not know that such a covering was also non-combustible. Although 
it did not know it, it had had a non-combustible insulator; for I cannot 
doubt that Holmes' double covering was non7Combustible in the same 
sensé in which Cowles used the term. The thread covering of the Holmes' 
wire was loaded with paint. It may be said that two facts are assumed, 
without adéquate proof, — one,that Holmes used the double covered and 
painted wire at ail; and, next, that it was non-combustible. In reply 
to such a suggestion, it is manifest that the Holmes wire, either single 
or double covered , was one that would naturally be used in a business 
which required single wires, and that, in the multiform methods of in- 
sulation, his method was an obvions and simple one, as shown by the 
îiianner in which covering composed of braided and saturated thread 
was subsequently made. A less amount of évidence is required to sat- 
isfy the mind of so probable a fact than would be required in regard to 
a fact in its nature quite improbable. It is also true that Mr. Holmes' 
means of knowledge in regard to the manner of constructing his wirea 
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■w>^efe èxéeptîonally good. In regard to the non-combustibility of fhe 
Hôiniéâ wire, I hâve no idea thât the Cowles process is the only one 
whichçan make, by means of paint, a braided or wound thrend cover- 
ing noa-eombustible. The only; requisite is to fill the interstices and 
pores of the ihread with metallic paint. That the Holmes process upon 
the wires which he used was adéquate for the purpose seems to me quite 
évident. 

If Cowles had made his insulated covering in precisely the same manner 
that Holmes did, it could not hâve been successîuUy claimed that the fact 
that Cowles had discoverèd whatfl.çither Holmes nor the public knew, viz. , 
that the Holmes covering was non-combustible, made the Cowles covering; 
patentable. The public already had the article in use as a covering of an 
electric wire for purposes of insulatitin, and also had, in the article, the 
additional benéfit of non-combustibility. The case is not that of Colgate 
V. Tdegraph Go., 15 Blatchf. 365, in which the patentée first applied to 
practical use his discovery that gutta-percha was a non-conductor of 
electricity. It was not shown that gutta-percha had ever been used to 
cover an electric wire; though taetaUic wires which wei-e used for other 
purposes had been covered with it. The case rested upon the fact that 
the inventer first used gutta-percha as an insulator of electric wire. 

The question then arises, was the change in the method or process a 
patentable oiie? Holmes wound the wire, then painted, then wound 
again, and repainted. Cowles wound, subjected the wound wire to a 
bath of paint, then wound upon the freshly painted coat. Any one of 
the various old methods by which the covering is compelled to absorb a 
quantity of paint could be selected. The one which Cowles adopted is 
one which had been known in the analogous process of insulating télé- 
graphie cables and electric wires, and was familiar to the skilled me- 
chanic in the art of'manufacturing electric cables. I see, in the adop- 
tion of this method, only a skillful sélection of one of a number of meth- 
ods at the hand bf the patentée, and neither the création of a new 
method, nor the exercise of any inventive genius in the sélection. 

The conclusion iô that Mr. Cowles met the need of the public by fur- 
nishing to it a safe and economical non-combustible covering for electric 
wires, but that the history of the article is such that he cannot be called 
an inventor, within the meaning bf the statutes upon the subject of pat- 
ents. The bill is dismissed. 



NASHUA LOCK .CO. ». KOKWICH LOOK MANDF'G CX). 87 

Nashua Lock Co. ■». Nohwich Lock Manuf'g Co. 

(OireuU Court, B. Conneetieut, September 3, 1887.) 

Patents fok Intentions— Infeingbmbnt. 

In letters patent No. 337,820, issued to Emery Parker, October C, 1885, for 
an improved door-tnob attachment, each knob had an indépendant sliaft. 
One shaf t, at its f ree end, had a shoulder, and was ins^rted in a hollow shank 
on the other shaft, confbrmlng in shape to the spindle, except that on ose 
side.was an enlargement to allow the insertion of the spindle obliquely past 
s pin projecting inwardly from the side of the shank opposite the enlarge- 
ment. The pin interlocked with the shoulder on elevating the knob. In 
letters patent No. SlS.BSi*, granted to Charles H. Beebe, May 36, 1885, the 
spindle, which at one qt both ends was provided with a locking hook, was 
inserted in the knob-neck, one side of which was énlarged so as to allow the 
spindle to pass a locking-hook on the enlarged side of the neck. Ulevation 
of the knob interlocked the books. ifeW, in view of the state of the art, that 
the Parker patent is limited to a device in which the enlargement is opposite 
the pin, and that the Beebe patent is no infringement. 

Wm. Edgar Simonds, for plaintif. 
Omrles E. MitcheU, for défendant. 

Sflp'MAN, J. This is a bill in equity based upon the alleged infringc- 
ipent oï the first, second, third,and fifth daims of letters patent No. 
327,820,, issued to.Emery Parker, October 6, 1885, for an improved 
door-knob attachment. The défendant manufactures door-knobs under 
letters patentNo. ,318,684, granted to Charles H. Beebe, May 26, 1885. 
;The oW.form of qonnectÎQg door-knobs to each other was byfastening 
the; two knob shanksto the .Connecting spindle by side screws. Eétters 
patent were issued December 12, 1882, to Milton C. Niles, for door- 
knob sbanks, which were connected together upon a new principle. 
The shaft upon which thetwo knobs were mounted was divided into two 
parts. Ah aperture Wâs made in the side of one of the shanks, which 
was:a iubular one; the inhér end of the opposite shank was made a Ut- 
ile smaller than its fellow, so that it would enter the latter, and was 
provided with a short pin adapted to enter the aperture. Preferably, 
the^nd of the shank which contained the lug was oval shaped, so that 
it côuld be inserted, when held at an angle, into the other shank far 
enpugh to permit the pin to enter the aperture, and then could be btought 
irito ïihewith its fellow. The spécification also says, and a drawing 
shows, that that side of the shank which is opposite the pin coUld also 
be eut down slightly, so as to présent the appearance of a rabbet, leav- 
ing enough' of the shank to enter and hold in the end of thè opposite 
shank when the pin engagés in the aperture. This was the better method 
of uniting the two shanks. The spécification also shows that, for addi- 
tionàl secùrity, another lug coiald be made on the outside of one shank, 
which would enter into a oorrèsponding notoh on the edge of the inner 
end of the other shank. The principle of the device was that each knob 
had an independent shaft or spindle, and that the two shafts were fast- 
ened together by means of a lug upon one, end of one shaft, interlpcking 
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with an aperture or shoulder upon theend of theothershaft, thesmaller 
shaft entering the larger one when inserted angularly. 

The spécification of the Parker patent describes the construction of so 
much of his device as is involved in the présent controversy, as folio ws: 

" The knob, 6, is fast to one end of the spindie, and may be made intégral 
with it, if desired, and the opposite end of the spindie preferably has on one 
edge a bevel, a^. and also near this end one or more openings, a% that may 
Ée holes drilled through the spindie, as shown. or mère indentations made in 
any convenient way, so long as each affords a shoulder tbat serves as a means 
of engaging a lug on the shank of the hther knob. This latter knob, c, has a 
hollow shank, d, the central opening, d^, in which conforms to the spindie 
in outline and size in cross-section, except ait the end of the shank, where the 
opening has an enlargement, d^, on onè side. On the side of the opening, 
within the shank, and opposite the enlargement, d^, an inward projecting 
pin, d^, is seeured or formed on the wall of the opening. In Figs. 1 and 2 
the relative position of thèse partais illustrated, and the method of attaching 
the knob, c, to the shank is as follows: The spindie having been thrust 
through the hub of a lock or latch from one side, the reradvable knob, c, is 
held in the obhqne position indicated by the dotted outline, and placed upon 
theend of the spindie, the enlargement, d^ aflording the spindie room to en- 
ter past the pin, d^, untU opposite an opening, a^, in the spindie, and into 
which the pin is slipped by moving the knob, c, until its axis is in line with 
that of the spindie. * * * Inprdertomake a close fit between the parts, 
the inner end of the shank on the sidé opposite to that bearing the lug has a 
rounded surface, d*, and the lug, d^, is alsb slightly beveled on the back side, 
to enable the parts to more readily press éach other, and corne to a flrm bear- 
ing.» 

The claims which are said to be infringed are as foUotrs: 

"(1) A knob with a connected spindie, the latter having near its free end 
an engaging shoulder or opening, in conibination with a rémovable knob 
having a shank with a spindle-soeket, and an inward projecting lug or pin 
within the socket, the latter having an enlargement opposite the lug, ail sub- 
stantially as described. 

"(2) In combination with a knob and connected spindie having the engag- 
ing shoulder or opening, a rémovable knob having a shank with a spindie 
socket, a rounded end on the shank, an engaging lug within the socket, and 
an enlargement opposite the lug, ail substantially as described. 

"(3) In combination with a knob and connected spindie having the engag- 
ing shoulder or opening and a beveled end, a rémovable knob having a shank 
with a spindle-soeket, au engaging lug within the socket, and an enlargement 
of the socket, al] substantially as described." 

"(5) In combination with a lock-hub, having a spindie hole, a spindie 
adaptedto fit looseily within said hole, and bearing near its free end an en- 
gaging shoulder Or opening, and a rémovable knob having a shank with a 
spindle-soeket, and an engaging shoulder within the socket, whereby the said 
spindie ariS knob may be removably connected to each other, a»d the rose Or 
like means for holding Said knob and spindie in aUgnment with each other, 
ail substantially as described." 

The Parker device adopta the principle of the Niles attachment, and 
unités the two shafts by inserting the end of the spindie into the hollow 
shaft of the spindle-soeket, one being held in an oblique position until 
the entrance is eflFected, and locks tlem together by the slipping of a 
pin in the spindle-soeket into a corresponding opening in the spindie. 
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If any inventive genius was called into exercise in a modification of the 
mechanical means which employ the simple principle which Nile? in- 
troduced, the patent for such modification must be strictly confined to 
those détails of construction which were the resuit of invention. The 
Parker device was a more simple andjeconomical one than the Niles at- 
tachment, but the only thing which could make it patentable was the 
method of construction of the hoUow shank, by which the full-sized 
spindle was permitted easily to enter the shank, and pass beyond the 
pin in its side, and which consisted in the enlargement or cut-away por- 
tion at the end of the hoUow shank opposite the pin. If the pin was 
to be in the hollow shank, there must naturally be an enlargement at 
the end of the opening, the only question being as to the place of the 
enlargement, so that it cannot be that the claims include any enlarge- 
ment of the spindle. The Parker device required that the fuU-sized 
spindle shouid pass beyond the pin, and then be made to engage with 
it, and a cut-away portion of the shank opposite the pin was a conven- 
ient way of efFecting the desired method of construction. The patent is 
limited to a device in which the enlargement is opposite the pin. The 
Beebe device is a simple one. Its spindle is provided at one or both 
ends with a locking hook, and its knob necks hâve at their free ends 
a locking hook, which, by elevating the knob end of said neck or necks 
is slipped over the spindle hook. The knob neck, on the side contain- 
ing its locking hook, is enlarged, which enlargement permits the entrance 
of the spindle hook. 

There is no infringement, and the bill is dismissed. 



Ott V. Baeth. 

(Ctreuît Court, JV. D. Jllinois. July 5, 1887.) 

Patents fob Inventions— Impbovements in Sofa Bedsteads— Inpeingbment. 
The second claim of a patent issued to William Ott, on the twenty-third 
January, 1887, for an "improvement in sofa bedsteads," which is as foUows: 
"In combination with the sections, A and B, the f olding rods, F, F, and head- 
boards, D and E, supporting the latter when extended to sustain the bolster, 
substantially as set f orth: " neld not to be infringed by a device which malses the 
folding rods rest upon the end-pieces of the lounge-frame, instead of upon 
head-boards, which are dispensed with. 

0. P. Jacobs and Dyrenforth & Dyrenjorih, for complainant. 
William Zimmemian, for défendant. 

Blodgett, J. This is a bill in equity for an injunction and account- 
ing by reason of the alleged infringement of a patent issued to the com- 
plainant on the twenty-third day of January, 1877, for an "improvement 
in sofa bedsteads." The improvement covered by this patent has référ- 
ence to that class of sofas or lounges which may be opened or extended 
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sô as to form a bed, and embraces two features: First, an adjustable 
heàd-piece, — that is, an arrangement whereby the . head-piece of the 
lounge or sofa can be raised or lowered, within certain limits, at the 
wiU of the person using it; and, «econctti/, folding rests for the pillows or bol- 
sters, when the lounge is tised as a bed. The controversy in this oase 
has référence solely to the latter feature, and does not involve in any 
way the adjustable head-piece. 

Infringement is only chàrged in this case as to the second claim of the 
patent, which is in the foUowingwords: 

"In combination with the sections, A and B, the folding rods, T, F, and 
head-boards, D and E, supporting the latter, when extend&d to sustain the 
bolster, substantially as set forth." 

The lounge or sofa, nnder this patent, is constructedin two sections, 
the fixed section resting upon legs, and a folding section hinged to it so 
as to tum over in such ihanner that the under-side of the folding section 
should rest upoh the top of the fixed section; and the folding rods, F, as 
they are called, oonsisting bf iron rods bent U-shaped, the lower ends of- 
which are pivoted to the sides of the frames of the respective sections, so 
that they can be folded down into the inside of the frames when the sec- 
tions are closed tbgether, for the pUrpose of forming a sofa or lounge, 
and folded oùtwàrdly when the lounge is to be used for a bed, so as ta 
form a rest for the bolater or piUows used wilii the bed; oneof the utili- 
ties, if not the main one, of thèse folding bolster rests, being to extend 
somewhat thelength of the bed bèyond thelength of the sofa, as thes& 
folding rods, F, extend beyond the heàd of the sofa or lounge. 

The défenses set up are (1) non-infringement; (2) that the patent i» 
void for want of novelty. 

The proof shows a large number, comparatively speaking, of prior de- 
vices for folding sofa beds, in which folding head-boards or head-pieces 
are shown; so that it may beassumed, as one of the established facts in 
this case, that folding bolster-rests or piUow-rests, for this class of beds, 
were not new with this inventor. In connection with the adjustable 
head-piece of this lounge, the patentée uses what he calls the head-boards, 
D and E, which are boards fastened to the head end of the lounge, oufr^ 
side of and to the end-pieces of the frames of the respective sections; and 
in describing the use of the folding rods, F, F, he says they may be turned 
up ont of the recesses in the sections where they rest, when the sections 
are closed so as to rest on the head-boards, to sustain the bolster as shown 
in Fig. 1 of the drawings; and the illustration of this opération of thèse 
bolster-re'sts shows thèse folding rods resting upon the head-boards, D 
and E, extending beyond the head of the lounge, so that the bolster and 
pillows would be even with, if not beyond, the end-pieces of the lounge. 

The défendant makes a lounge in which he uses folding-rods con- 
structed and éjielrating prècisely like the folding-rods in the complain- 
ant's patent, except that instead of resting upon the head-boards, as 
shown in the complainant's patent, they rest upon the end-pieces of the 
lounge-frame; the only object of their resting upon the head-board or 
lounge frame being to hold thèse rods àt the proper angle to sustain the 
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pjUows or bolster in a comfoirtable position for the occupant of the bed. 
It is obvions that the end-pieçeg pf the defendant's lounge perform the 
sarae function in his mechanism as do the head-boards in the complain- 
ant's device. In both cases the head-boards or end-pieces are only rests 
or fulcrums to hold the folding-rods at the proper angle. But the diffi- 
culty in this case — and it seems to me an insuperable one — ^is thàt the 
complainant hasmade thèse head-boards, D and E, éléments in the claim 
of his patent which it is alleged the défendant infringes. This claim 
covers three éléments: First, the sections, A and B, which are the fold- 
ing sections of the lounge; second, the folding-rods, F, F; and, third, the 
head-boards, D and E; and the function of the head-boards of this claim 
is to sSUpport the folding-rods when extended to sustain the bolster. 

It is sowell settled that it hardly requires authprities at this time that 
the omission of one ingrédient of a combination covered by any claim of 
a patent averts any charge of infringement based on that claim. Walker , 
Pat. § 349. 

It is true, as already stated, that the end-pieces of the defendant's 
lounge perform the same office with référence to thesç folding-rods that 
is performed by the complainant's head-board; but the complainant bas 
seen fit to; make thèse head-boards éléments of his patent. He has 
brought them into his combination as essential parts of it; and the de- 
fendant bas merely left out thèse head-boards,- and constructed his bed, 
by piyoting thèse folding-rods upon the sides of the frames of the sec- 
tions, dropping them slightly lower down than the complainant's con- 
struction shows, and resting them upon the end-pieces of his frame. In 
other words, he has whoUy dispensed with the head-boards shown in 
the complainant's patent. He has not substituted what is an équivalent 
for the head-boards in the complainant's combination, but has dispensed 
whqlly with the head-board, and has used the end-pieces, which are not 
oûl|;^'in the complainant's lounge, but probably ail other lounges, as 
the fulcrum on which his folding-rods rest; so that the défendant cannot 
be said, it seems to me, to use the combination covéred by this second 
claim because he does not use the head-boards, but accomplishes the 
same resuit without their use. He throws the head-boards of complain- 
ant's, patent away, and uses the portions of the structure which are left, 
without substituting anything in the place of the head-board which he 
has rejected. As is said in Water-Meter Co. v. Desper, 101 U. S. 335: 

"It is a well-known doctrine of patent law that the claim of a combination 
is not infringed if any of the material parts of the combination are omitted. 
It is equaliy well known, if any one of the parts is only formally omitted, and 
and is supplied by a meehanical équivalent performing the same office and 
producing the same resuit, the patent is infringed. " 

Hère the défendant omits one of the éléments of the complainant's 
combination, and substitutès nothing for it, only using what he found 
in the complainant's lounge, and in other lounges with thèse head-boards 
left out. It seems to me, therefore, the end-pieces of thèse lounge- 
fi-ames are not to be considered as the équivalent of the head-boards 
in this claim of complainant's patent. Complainant saw fit to make 
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thèse héad-boards an élément in his combination. They were in his 
lounge for bther purposes, and he saw fit to appropriate them to the 
purpose of thèse folding-rods, and has a patent upon that in combina- 
tion with the other parts of this lounge; and, having elected to make 
thèse head-boards an élément in his combination, he cait only claim an 
infringement when the head-board, or some colorable substitute for them, 
is used. 

It is, perhaps, unfortunate for this patentée that he did not see that 
any rest which would hold the folding-rods at the proper angle was just 
as useful as the head-boards, and it would hardly seem possible that a 
mechanic looking at a drawing gî? model of his lounge cbuH hâve es- 
caped the observaition that thô folding-rods might rest just as well upon 
the end-pieees of the trames as upon the head-boards; and therefore he 
might, if he had seen fit to do so, hâve covered the idea of resting the 
folding-rods upon either the head-boards or end-pieces of his frame. In 
other words, any rest which would hold the folding-rods at the required 
angle might hâve been properly considered as his invention, if he had 
claimed it; bat eomplainant saw fit tô take his patent, so far as this 
feature of his device is concerned, upon the head-boards as an essen- 
tial élément of his structure, and the court can only protèct him in what 
he has so claimed. 

I am therefore reluctantly impelled to the conclusion that this défend- 
ant does not use the complainant's patent, so far as it is covered by the 
second claim. The bill is therefore dismissed for want of equity. 
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Same V. New Haven Nail Co. and othera. 

(Circuii Court, D. Conneeiicut, Auguat 22, 1887.} 

1. Patents for Invention — MANtntAOTDKB of Hobsbshob Nails — Restric- 

tion OF Claim— CoMBiNATioNS. 

In an action for infringement of claim 1 of letters patent Ko. 139,332, granted 
the National Horse-Nail Company, as assignée of Robert Ross, May 27, 1873, 
for an improved machine for beveling and trimming horseshoe nails, con- 
sisting of a constantly revolving feed-screw, with a continuons and non-in- 
termittent motion, held that, in view of the prier state of the art and the 
language of the spécifications, the claim must be restricted to the çarticular 
éléments of the combination therein, and that this claim was not infringed 
by a device for beveling and trimming horseshoe uaila, which required an 
intermittent f eed. 

2. Same. 

In an action for infringement of claim 2 of letters patent No. 177,237, 
granted Nelson W. Goodrich, May 9. 1876, for an improved machine for bev- 
eling and trimming horseshoe nails, consisting of a horizontal and intermit- 
tent carrier ring, operating on a stationary ring, and provided with teeth pro- 
jecting downward below its lower surface, serving to retain it in place, as 
well also for carrying and holding the nail blanks to the dies, held that, in 
view of the prior state of the art, and the language of the spécifications, the 
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claira must be restricted to the particular éléments of the combination therein, 
and that this claim was not infringed by a device for beveling and trimming 
horseshoe naila, which consisted of a norizontal, intermittent carrier ring, 
without such projecting teetlL 

In Equity. 

This is an action for alleged infringements of letters patent No. 139,- 
332, granted to tho National Horse-Nail Company, as assignée of Rob- 
ert Ross, May 27, 1873, and No. 177,237, granted to Nelson W. Good- 
rich, May 9, 1876, for an improved machine for beveling and triraming 
horseshoe nails. Complainants charged that the alleged inventions in 
thèse two patents were capable of conjoint use in one machine, and that 
the détendants had so used them, and prayed for an injunction and an 
accounting. 

The Ross patent described a machine for beveling and trimming the 
points of hotseshoe nails, and contained eight claims of novelty; but, 
under the complainant's proof, the infringement was restricted to the 
first claim, which was for a combination of a constantly revolving feed- 
screw, and a bar parallel to it, and point beveling dies, so arranged that, 
•while the opération of the dies was intermittent, their movement was so 
timed as to operate on the nail blanks without practically stopping them 
in their passage through the machine. 

The Goodrich patent also described an improved machine for beveling 
and trimming horseshoe nails, containing three claims; but by com- 
plainant's proof the infringement was restricted to the second claim, 
which was for a carrier consisting of a horizontal and intermittent car- 
rier ring, resting on a stationary ring, and provided with teeth project- 
ing downward below its lower surface, serving to retain it in its place 
on the stationary ring, and also adapted for carrying and holding the 
nails to the dies. The défendants' machine consisted also of an inter- 
mittent carrier ring, operating in a horizontal' plane, but was not pro- 
vided with the downward projecting teeth, and the beveling machine or 
dies operated while the nail blanks were held at rest. The défendants, 
in their answer and proofs, claimed that, in view of the prior state of 
the art, and the language of the spécifications, each of the claims in this 
controversy. is restricted to the particular éléments of the combination 
therein ïecited, and deny that they employ thèse particular éléments. 

Oifford & Brown, for complainants. 

Mr. MitcheU and E. H. Rogera, for défendants. 

Blatchfoed, Justice. Only claim 1 of the Ross patent, No. 139,332, 
is alleged to hâve been infringed, and only claim 2 of the Goodrich patent, 
No. 177,237, is alleged to hâve been infringed. In view of the state of 
the art, and of the language of the spécification of the Ross patent, claim 
1 of that patent must be restricted to the particular éléments of the com- 
bination therein recited. The constantly revolving feed-screw of the 
Ross patent, with its continuons and non-intermittent motion, cannot be 
used in combination with the devices of the défendants' machine, which 
require ap intermittent feed, and perform their opérations while the nail 
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blanks are at rest. In view of the state of thé art, and ôf the ki^uage 
ôfthe spécification of the Goodrich patent, claim '2 pf that patent must 
■ bè restricled to the particular éléments of the construction therein recited. 
The "carrier" of claim 2 is the ring of claim 1, which rotâtes, and is 
provided with the downwardly projecting teeth. The défendants' ring 
bas no Buch teeth. 

Each of the two billa is disniissed, with costs, • 



AusABLB Hoese-ITail Co. V. EssEX Hoesb-Nail COé and othera. 

(Two Cases.) 

Samb ». Saeanao Hoesb-Nail Co. and others. (two Cases.) 

{Circuit Court, N. D. îfew York. August 22, 1887.) 

Benj. F. Thurston and Livingaton Gifford, for complainants, 
.4»'WiMr 0. 5n'e«e«, for défendants. 

In thèse cases the same questions as in Âusable ffors0-N'ail Co. v. N'eu) 
Haoen Horse-Nail Co., ante, 92, were detérmined, and the same opinion 
filed. 



CELLULorD Manxjf'g Cet!. Cellonite Manuf'g Ço. 
{Circuit Court, J). New Jersey. July 13, 1887.) 

1. Tbade-Maek— Newlt-Coined Word. 

The plaintifE was incorporated in 1871, by the name of the "Celluloïd Man- 
uf acturing Company, " and from that time used its corporate name in the 
manufacture and sale of varions compounds of pyroxyline, which it desig- 
nated as " celluloid, " to distinguish it from similar compounds made by others. 
The word, "celluloid" was originally coined and used to a limited extent 
by certain individuals who assigned their interests in the same to the plaintifC, 
when incorporated, and the plaintiff from that time stamped said word on the 
articles manufactured byit, and registered the word in the patent-offlce in 
1873, and again in 1883. The défendant was incorporated in 1886, by the name 
of the "Oellonite Manuf acturing Company, "the corporators having been pre- 
viously associated undér a différent namé, and prepared to manufacture and 
sell compounds of pyroxyline under the name of "cellonite, " stamped with 
said Word; which compounds they had previously designated as "pasbosene, " 
and by other names. The plaintiff thereupon filed its bill to restrain infringe- 
ment of its trade-mark. Held, that the similaritjr was sùfflcient, under the 
circumstances, to mislead an ordiuarily unsuspecting purchaser, and that the 
plaintiff was entitled to the relief sought. 
8. Samb— GoBPOBATioNs. 

In dealing with corporations, 'an unlawful imitation of a name is subject to 
the same rules of law which apply where the parties are unincorporated flrms 
or companies. 
8. Same— Abandonmbnt. 

Where a word is coined and used as a trade-mark, and stamped on articles 
manufactured from a certain substance, the fact that Buch word subaeauently 
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becomes the comiûon appellative of such substance cannot impair thé right» 
acquired, in the word, and while others can use it to designate the product, 
they cannot apply it in any way as a trads-mark. 

4. Samb. 

The existence of companies doing husiness under the names of the "Cellu- 
loïd Brush Company," the "Cellnloid Collar & CuB Company, " and the like, 
which names refer to spécial branches of trade, cannot be set up to show ac- 
quiescence in the public use of the gênerai word "celluloïd. " 

Motion for Preliminary Injunction. 
Rowland Cox, for the motion. 
John R. Beimett, cmUra. 

Bbadxey, Justice. The bill of complaînt in this case states that the 
oom jlainaatwas incorpoi-ated under the lawsof New York in 1871 , and has 
evei- since that time used its corporate name in carrying on its business 
of the manufacture and sale of various compounds of pyroxyline, adapted 
to différent uses and purposes, and that its name bas become of great con- 
séquence in the good-will of its business, its standing, and the réputation 
of its goods; that, in order to designate its said manufactured product, 
and to distinguish it from similar compounds manufactured by others, 
the camplainant, from the first, adopted and used the word "celluloïd," 
which bad neverbeen used before, except to a limited extent by Isaiah 

5. arid John W. Hyatt, by whom the word was coined, and who wero 
engaged în the samé manufacture at Albany, New York, and used the 
woM as a trade-mark; and when complairiant was incorporated the said 
Hyattsentered into its employ, and assigned to it ail their rights relat- 
ingto the business, good-wiÛ, and trade-mark; and complainant has 
ever sihce used thé Word "celluloïd" as its trade-mark, by impressing or 
stamping it into the surface of the articles made from the ihanufactured 
product, whereby it has acquired a high réputation as denoting com- 
plainant'fl rhanufacture, and indicating goods ofsuperiorquality, ascom- 
pàred with'like goods sold by other parties under the names of chrolith- 
iùn, lignoid, pasboSene, etc. ; that in 1873 complainant caused said word 
"celluloid" t<i be registered as a trade-mark in the United States patent- 
office, unBer the act in such case made and provided, and again regis- 
tered in 1883, under the subséquent act. The bill then complains thât 
the défendant, iii order to deprive the complainant of its business and 
its rights, and to create an unfair compétition, since the first day of Jan- 
uaryi 1886, bas adopted the nameof Cellonite Manufacturing Company, 
with intent that it should be mistaken for complainant's name, and in- 
tends to use it in the transaction of business similar to that of the com- 
plainant; that the similarity of names will erabarrass and obstriict the 
business of the complainants, cause confusion and mistake, divert com- 
plainant's custom, reduoe its sales, and deceive the public; that the de- 
fendant h'aë çommenced to erect Works on an extensive scale for the man- 
ufacture of a compound of pyroxyline, to be put on sale under the nam© 
of "cellonite," a namé purely arbitrary, and adopted to enable the de- 
fendant to sell the article as complainant's produce; that the corporators 
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■who formed the défendant Company had previously been engaged în the 
manufacture of pyroxyline compounds under the name of "pasbosene," 
"lignoid,""chrolithion," etc., bût selected the new name, "cellonite,"in 
order to trade upon the complainant's réputation, and to sell its product as 
the complainant's, and intends to stamp its goods with the word" cellonite, " 
in imitation of the stamp on complainant's goods, in order to sell them 
as complainant's manufacture. The bill prays an înjutiction to présent 
the défendant from using the word "cellonite," or any imitation of the 
Word " celluloïd." The allégations of the bill are verified by affidavits 
and exhibits. 

The défendant has filed an answer, in which it dénies that the com- 
plainant has any right to the exclusive use of the word "celluloid;" al- 
lèges that many companies use it in their namës, as " Celluloid Brush 
Company," "Celluloid Collar & Cuff Company," etc., which hâve been 
allowed by complainant without objection. It admits the, sélection 
and use of the word by the complainant, but dénies any exclusive right 
to the use of it, because it has become a part of the English language to 
designate the substance ceUuloid, and the impression of the word on the 
articles manufactured by complainant merely indicates the substance of 
which they are composed. It dénies that the word "cellonite" was 
adopted for the purpose of imitating the name of complainant, or the 
name stamped on the complainant's goods. It avers that the word was 
adopted as far back as 1883, and has been continuously used ever since, 
not to imitate the word "celluloid," but selected as better describing 
the exact nature of the pyroxyline compound used by the défendant; the 
same being a compound of the well-known substances cellulose and nitre, 
" cellonite " being merely a compound derivative of those two words ; 
that the défendant abandoned the use of the words "pasbosene," "lig- 
noid," etc., because those words gave no information as tp the chemical 
constituents of the compounds designated by them. It allèges that it 
has for four years been engaged in manufacturing and selling goods 
marked "Cellonite," and until now no attempt has been made to inter- 
fère with it. To show that the word "celluloid " is a word of common 
use, the answer cites various patents and books,. (but ail subséquent to 
1873,) also the rùles of the patent-office as to the classes of inventions, 
in which one of the sub-classes is " Celluloid." 

The only vérification of the answer is the oath of J. R. France, an of- 
ficer of the Company, who swears that the contents are true, so far as 
they are within his knowledge; and, so far as statedon information and 
belief, he believes them to be true. 

The answer virtually admits that the corporators of the défendant had 
been engaged, before the formation of th^ défendant company, in the 
same hianufacture, and had called their produce, "pasbosene," "lig- 
noid," etc. ; and that they adopted the word "cellonite," instead of those 
designated, for the reason, as the answer says, that it is more express- 
ive of the constituents, cellulose and nitre. This is a somewhat singular 
explanation. The termination "ite," in chemistry, has a technical ap- 
plication nothing to do with the word "nitre;" and, notwithstanding 
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the déniai of the answer, (whîch, however, cannot be regarded as veri- 
fied by oath,) the inference strongly presses itself that the name waa 
adopted on account of its similarity to "celluloid," »=, the complainant 
charges. 

In alleging that the word "cellonite" has beèn used by the défendant 
since 1883, the défendant, which was not incorporated until May, 1886, 
identifies itself with the préviens association, shown by the affidavits to 
bave hem called the "Merchants'Manufacturing Company," composedof 
the same corporators, who abandoned the old name, and assumed the 
new one, for some purpose or other. The explanation given for so do- 
ing is not entirely satisfactory. Hère are two facts standing side by 
side: ï^st, the fact that the Celluloid Manufacturing Company, — an 
old, well-established concern, — is doing a large and prospérons business, 
with a good-will resulting from many years of successful effort, and calls 
the product of its manufacture "celluloid," which bas become such a 
popular désignation that, as the défendant says, it has become incorpo- 
rated in the English language; secondly, the fact that the Merchants' 
Manufacturing Company, which produces substantially the same article, 
and caUs it by différent names, "pasbosene," "lignoid," etc., (with what 
success we are not told,) suddenly changes its name to that of Cellonite 
Manufacturing Company, and calls its produce "cellonite." It will take 
a great deal of explanation to convince any man of ordinary business ex- 
périence that this change of name was not adopted for the purpose of 
imitating that of the old, successful company. 

It is the object of the law relating to trade-marks to prevent one man 
from unfairly stealing away another's business and good-will. Fair com- 
pétition in business is legitimate, and promotes the public good; but an , 
unfair appropriation of another's business, by using bis name or trade- 
mark, or an imitation thereof calculated to deceive the public, or in any 
other way, is justly punishable by damages, and will be enjoined by a 
court of equity. The question before me is whether the law has been 
violated in the présent case. 

First. As to the imitation of the complainant's name. The fact that 
both are corporate names is of no conséquence in this connection. They 
are the business names by which the parties are known, and are to be 
dealt with precisely as if they were the names of private firms or part- 
nerships. The defendant's name was of its own choosing, and, if an 
unlawful imitation of the complainant's, is subject to the same rules of 
law as if it were the name of an unineorporated firm or company. It 
is not identical with the complainant's name. That would be too grosa 
an invasion of the complainant's right. Similarity, not identity, is the 
usual recourse when one party seeks to benefit himself by the good name 
of another. What similarity is sufficient to efifect the object has to be 
determined in each case by its own circumstances. We may say, gen- 
erally, that a similarity which would be likely to deceive or mislead 
an ordinary unsuspecting customer is obnoxious to the law. Judged 
by this standard, it seems to me that, considering the nature and cir- 
cumstances of this case, the name "Cellonite Manufacturing Company" 
v.32F.no.l— 7 
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issufficiently similarto that of the"Celluloid Manufacturing Company" 
to amount to an infringement of.the complainant's trade name. The 
distiijguishing words in both names are rather unusual ones, but sup- 
posed to hâve the same sensé. Their gênerai similarity, added to the 
identity of the other parts of the names, makes a whole which is calcu- 
lated to mislead. 

Secàndly. As to the compkinant's alleged rîght to the exclusive use 
of the Word "celluloid" as a trade^mark, and thé defendant's alleged im- 
itation thereof. On this branch bf the case, the défendant strenuously 
coiitërtds that the word "celluloid" is a word of common use as an ap- 
pellative, to designate the substance celluloid, and cannot, therefore, be 
a trade-ma;rk; and, seciondly, if it is a trade-ma,rk the défendant does not 
infringe it by the use of the word "cellonite." 

As to the first point, it is tindoubtédly tnie, as a gênerai rule, that a 
Word merely descriptive of the article to which it is applied cannot be 
used as a tràde-mark. Everybody has a right to use the common appd- 
latives of the language, and to apply them to the things denoted by 
them. A dealer in flour cannot adopt the Word "flour" as his trade- 
màrk, ànd prévent others from applying it to their packages of ûour. 
I am sàtisfied from the évidence adduced before me that the word "cel- 
luloid" bas become the most eommonly used name of the substance 
which both parties manufacture, and, if the rule referred to were of uni- 
versal application, the position of the défendant would be unassailable. 
But the spécial case before me is this: The complainant's assignors, the 
Hyatts, eoihed and adopted the word when it was unknown, and made 
it their trade-mark, and the complainant is assignée of ail the rights 
of the Hyatts. When the word was coined and adopted, it was clearly 
a good trade-mftrk. The question is whether the subséquent use of it 
by the public, as a common appellative of the substance manufactured, 
jan take away thè complainant's right. It seems to me that it cannot. 

As a comiùon appellative, the public has a right to use thé word for 
ail purposes of designating the article or product, except one,— it cannot 
use it as a tràde-mark, or in the vt&y that a trade-mark is used, by ap- 
plying it to aûd stamping it upon the articles. The complainant alone 
can do this, and any other pérson doing it will infringe the complain- 
ant's right. Perhaps the défendant would hâve a right to advertiâe that 
it manufacturés celluloid. But this use of the word is verj' différent 
from using it as a trade-mark stamped upon its goods. It is the latter 
use which the complainant claims to hâve an exclusive right in; and, if 
it has such right, (which it seems to me it has,) then such a use by the 
défendant of the word "celluloid" itself, or of any colorable imitation of 
it, would be an invasion of the complainant's right. As a trade-mark it 
indicates that the article bearing it is the product of the complainant's 
manufacture. If another party uses it in that way, it indicates a false- 
hood, and is a fraud on the .public, and an injUry to the complainant. 
The essence of the law of trade-marks is that one man has no right to 
palm off , as the goods or manufacture of another, those that are not his. 
This is donc by using that other's trade-mark, or adopting any other means 
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or device to creatè thé iiùjjîffession tîiat 'goods exhibited for sale are the 
product 6f that other pefson's manufacturé when they are not so. 

The subject is well illustrated by thé case of McA^idrew v. Bassett, 4 
De Gex, J. & S. 380. The plaiutiffs produced a new article of liquorice, 
and stamped the sticks with the word "Anatolia," some of the juice from 
■which they were made being brought from Anatolia, in Turkey. Thé 
article becoming very popular, the défendants stamped their liquorice 
sticks with the same word. Being sued for violation of plaintifiPs trade- 
mark, one of their défenses' was that no person has a right to adopt as à 
trade-niark a commoli Word, like the name of a country where the arti- 
cle is produced. Lord Chancelier Westbuey said: 

"That argument is merely the répétition of the fallacy which I hâve fre- 
quently had occasion to expose. Property in the word, for ail purposes, càn- 
not exist; but property in that word, as applied by way of stamp upon a par- 
ticularvendible, as a stick of liquorice, does exist the moment the article goes 
into the laarket so stamped, and there obtains acceptance and réputation, 
whereby the stamp gets currency as an indication of superior quality, or of 
«ome other circumstance which renders the article so stamped acceptable to 
the public." Page 386. 

Another case throwing light on the subject is that of Singer Machim 
Manufg Co, v. WUson, 3 App. Cas. 376. There the défendant, a manu 
facturer and vendor of sewing-^machines, inserted in his price-list, among 
other articles for sale, the "Singer Sewing-Machine," and sold machine? 
by that name, but having his own trade-mark upon them. The plain 
tiff sued him on tiie ground that by a Singer sewing-maehine was un 
derstood in the community a sewing-machine made by Singer, the in- 
ventor, or by the plaintiff, his assignée and successor in business. The 
plaihtiflF contended, therefore, that the advertisement was a fraud on the 
public , and an invasion of ita exclusive right to the name " Singer. " The 
défendant contended that the terms "Singer Sewing-Machine" meant a 
particular kind of machine, (which hè described,) irrespective of who 
manufactured it; that the word "Singer" had come to be descriptive in 
its chàracter, and would not bave the effect attributed toit by the plain- 
tiff. The judges who delivered opinions in the casé, held that if the 
use of the name "Singer" gave the public to understand that the défend- 
ant sold machines made by the plaintiff, it was a wrong donc to the 
plaintiff; but that if the name had come into common use as a name 
of a particular kind of machine, irrespective of the maker, the défend- 
ant had a right to use it in his advertisements in that sensé, using his 
own trade-mark on the article itself; and it was held by ail the judges 
that it was a matter to be determined by évidence whether the use of thf 
name in the advertisement had the one effect or the other. 

This, it will be observedj was a case of advertising, and not of imitât 
ing a trade-mark. Still, if it had the same effect, it was held to be equallj 
culpable. The case does not décide that, if the word "Singer" had beec 
the plaintiff's trade-mark, any change in its use would haveaffected such 
trâde-mark, but does décide that an extension of its use might rendei 
the word harmless in an advertisement. 
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The defendant's counsel in the présent case placed great rdîance on 
the décision in ChUi Co. v. Cloth Oo., 11 H. L. Cas. 523. After care- 
fuUy reading that case, I do not see that it necessarily governs the prés- 
ent. No question was made as to the names of the companies. The 
trade-mark there was a large circular label stamped upon the cloth, con- 
taining, within its circumference, the name of the former company which 
carried on the manufacture, and the places where it had been carried on, 
thus: "Crockett International Leather Cloth Company, Newark, N. J., 
U. S. A.; West Ham, Essex, England." Within the circle were, first, 
the, figure of an eagle, displayed, under the word "Excelsior," and then 
certain announcements in large type, as follows: "Crockett & Co. Tanned 
Leather Cloth; patented Jan'y 24, '58. J. R. & C. P. Crockett, Manu- 
facturers." The court held this label to be partly trade-mark and partly 
advertisement; and, as the cloth was not patented, and J. R. & C. P. 
Crockett were not the manufacturers, the court was inclined to agrée 
with the lord chancellor that thèse statements invalidated the label as a 
trade-mark; but Lords Ceanworth and Kingsdown preferred to place 
their décision against the plaintîfF on the ground that the défendants' 
label did not infringe it. They pointed out différences in figure, and 
showed that the announcements were différent; and the défendants' an- 
nouncement being " Leather cloth, manufactured by their manager, late 
with J. R. & C. P. Crockett & Co.," without any référence to a patent, 
Lord KiNàSDowN said: 

"ïhe leather cloth, of whieh the manufacture was flrst invented or intro- 
duced into the country by the Croeketts, was not the subject of any patent. 
The défendants had the right to manufacture the same article, and to repre- 
sent it as the same with the article manufactured by the Croeketts; and, if the 
article had acquired in the raarket the name of Croeketts' leather cloth, notas 
expressing the maker of the particular spécimen, butas describing the nature 
of the article by whomsoever made, they had a right in that sensé to manu- 
facture Croeketts' leather cloth, and to sell it by that name. On the ôther 
hand, they had no right, directly or indirectly, to represent that the article 
which theysold was manufactured by the Croeketts or by anyperson to whom 
the Croeketts had assigned their business or their rights. They had no right to 
do this, eithér by positive statement, or by adopting the trade-mark of Crock- 
ett & Co., or of theplaintiffs to whom the Croeketts had assigned It, or by using 
a trade-mark so nearly resembling that of the plaintifE as to be calculated to 
mlslead incautiOQS purchasers." 

It seems to me that the true doctrine could not be more happily ex- 
pressed than is hère done by Lord Kingsdown. There is nothing in the 
case, nor in the opinions of any of the judges, adverse to the claim of 
the complainant. 

There is a case in the'New York Reports {Sdchow v. Baker^ 93 N. Y. 
59) which comes very near to that now under considération. That was the 
case of "sliced animais," and other "sliced " objects, being a term used 
by the plaintiff as a trade-mark to designate certain puzzles manufact- 
ured and sold by them, in which pictures of animais, etc., on card- 
board, were. sliced up in pièces, and the puzzle was to put the pièces to- 
gether and make the animal. The lajiol "Sliced Animais," etc., was 



celluloïd MANUF'q œ. V. CELLONITE MANUF'a co. 101 

used by the plaintiffs on ail boxes of thèse goods sold by them. The 
défendants infringed, and the question was whether this kind of désigna- 
tion could avail as a trade-mark. Judge Rapallo, in delivering the 
opinion of the court, after revie-vring many cases on the subject, con- 
cludes as folio ws: 

" Our conclusion is that where a manufacturer has in vented a new name, con- 
sisting either of a new word or a word or words in common use, which he has 
applied for the flrst time to his own manufacture, or to art article manuf actured 
by him, to distinguish it frora those manufactured and sold byothers, and the 
name thus adopted Is not generic or descriptive of the article, its qualifies, in- 
grédients, or characterlstics, but isarbitrary or fanciful, and is not used merely 
to dénote grade or quality, he is entitled to be protected in the use of that 
name, notwithstandiug that it has become so generally known that it has 
been adopted by the publie as the ordinary appellation of the article. " 

This case is so directly in point that it seems unnecessary to look 
further. I think itperfectly elear, as matter of law, that the complain- 
ant is entitled to the exclusive use of the word "celluloïd" as a trade- 
mark. 

The only question remaining to be considered, therefore, is whether 
the défendant, by the use of the word "cellonite," as a trade-mark, or 
impression upon its goods as a trade-mark, does or will infringe the trade- 
mark of the complainant. Is the word "cellonite" sufficiently like the 
word "celluloïd," when stamped upon the manufactured articles, to dé- 
çoive incautious purchasers, and to lead them to suppose that they are 
purchasing the products of the same manufacturers as when they pur- 
chased articles marked " celluloïd? " I think this question must be an- 
swered in the affirmative. I think that, under the circumstances of the 
case, the word "cellonite" is suificiently like the word "celluloïd" to 
produce the mischief which is within the province of the law. I say, 
under thé circumstances of the case. By that I mean the previous 
nomenclature applied to the articles as manufactured by différent per- 
sons'. The complainant has always stamped its goods with the word 
"celluloïd." Other manufacturers hâve called the product as manufact- 
ured by them by names quite unlike this, as "pasbosene," "lignoid," 
"chrolithion," etc.; so that a wide différence in désignation and marking 
has existed between the complainant's goods and those of ail others. The 
adoption now of a word and mark so nearly like the complainant's as 
"cellonite" cannot fail, it seems to me, to mislead ordinary purchasers, 
and to deceive the public. ^ 

The défendant, however, sets up two grounds of défense against the 
application for an injunction outside of the merits of the case: Mrst, 
that the complainant has acquiesced in the use of the word "celluloïd" 
in the names of a great number of other companies, several of which 
are enumerated in the answer, such as the "Celluloïd Brush Company," 
the "Celluloïd Collar & Cuff Company," and the like; and, by such ac- 
quiescence, has lost any right to complain of such use by other compa- 
nies. But it is obvious that such spécial names, indioating confinement 
to a particular branch of the trade, are wholly unlike the complainant's 
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.;gi3neralflataeof:":Celltiloid Mariïifacturing Company." Besidés this, it is 

. altogether probable, as we gather ffom one of the aSidavits, that thèse 

branch cotaipanies are ojostly; liçensees of the conipMinant, and very 

properly use' the word "cellulôid": j|a their names. We think that this 

défense cannotjustly prevail. 

The other is of somewhat the same character,— supposed lâches and 
acquiescence op the part of the complainant, in allowing the défendants 
themselves, for thrçe or four yeara prior to the suit, to use the word "cello- 
nite," stamped on their articles of manufacture, and in their business 
name. HoW the défendant could bave done this before its own exist- 
ence is difficùlt to understarid. But, suppose it is meant that it was done 
by the corporators and predeçéssors of the défendant, there is no proof 
that it ever came to the knowledge of the complainant; and the fact that 
the previous name used under the former corporate organization was that 
of the " Merchants' Manufacturing Company" is sufficient to àfïord the com- 
Y>lainant prima Jade ground of excuse for not having leamed of the alleged 
use of the word "cellonite," if it ever was used. I ido not think that 
either of thèse défenses can avail the défendant. My conclusion is that 
the complainant, as the case now. stands, is, in strictness, entitled to an 
injunction- to restrain the défendant from using the name "Cellonite 
Manufacturing Company," or any other name substantially like that of 
the complainant; and from using the word "cellonite" as a trade-mark 
or otherwise, upon the goods which it may manufacture or sell, or any 
other word substantially similarto the word "cellulôid," the trade-mark 
of the complainant. 

But ray great reluctance to grant a preliminary injunction for suppress- 
ing the use of a business name, or of a trade-mark, in any case in which 
Ihe matter in issue is a subject for fair discussion, and admits of some 
doubt in the considération of its facts, induces me to withhold the order 
for the présent, on condition that the défendant will agrée to be ready to 
submit the cause for final hearing at the next stated term of the court, 
which commences on the fourth Tuesday of September. It is possible 
that additional évidence, or a fuller vérification of the allégations of the 
answer, may so modify the facts of the case presented for considération 
as to lead to a change of views oh the question of infringement, or of 
excuse therefçir. At ail events, it will be more satisfactory not to render 
judgment in the case until the défendant bas been fuUy heard, and when 
it would hâve a right of immédiate appeal. Should the défendant not 
be ready for a hearing at the time indicat-ed, the présent motion may 
be renewed without additionar argument, or the complainant may take 
such other course as it shall be advised. 

At the September term no further évidence was offered, and an order foi 
injunction was granted without opposition. 
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The Maeiel. 

Gbifîtn and others v. The Mariel and others. 

(District Oov/rt, N. JD. llKnoîê. July 6, 1887.) 

CoLMSioN— Tuo AND Tow— Impbtjdent Inorkase of Speed. 

A steam-tugwith two tows, one behind the other, entered the southbranch 
of the Chicago river abreast of a steam-bar^e, going in the same direction at 
the rate of about four miles an hour. Withm half a mile the tug bo increased 
her speed that the stern of her rear tow came abreast of the wheel of the 
barge, which maintained her speed of four miles. The suction of the wheel 
caused the tow to sheer, so that she came into collision with a passing steamer. 
Eeld, that the tug was responsible for the collision, having, by increasing 
her speed so as to bring her tow abreast of the barge's wheel at a time whén 
another steamer was passing, caused a dangeroua situation, which she was 
able and ought to hâve anticipated. 

Wm. H. Gondon, for libelant. 
Schuyl&r & Kremer, for the Mariel. 
Wm. L. Mitchdl, for the Butters. 

Blodgett, J. This is a libel by the owner of the canal-boat Iceland 
against the steam-tug Mariel, the Bteam-barge Butters, the tug Welcome, 
and the canal-boat Messenger, for damages to the Iceland occasioned by 
a collision between the Iceland and Messenger, near Stilson's slip in the 
Chicago river, about a half mile below where the Illinois & Michigan 
canal joins the South branch of the river. 

There is less confiicting and contradictory testimony than is usual in 
collision cases; and it appears without dispute that on the evening of 
June 24, 1886, the Mariel entered the South branch of the Chici^o river, 
from the Illinois & Michigan canal, with the canal-boat Servia and the 
canal-boat Iceland in tow; jthe Servia being towed by a line of about 175 
feet astern of the Mariel, and the Iceland by a line of about the same 
length, or perhaps longer, astern of the Servia. Just as the Mariel en- 
tered the river, the steam-barge Butters came down the river from the 
stock-yards, 80 that the tug and the barge were about abreast ofeach 
other when the Mariel drew into the river. Some of the witnesses say 
they were just à,breast, and others say the barge was 40 or 50 feet ahead 
of the Mariel. Signais were exchanged between the tug and barge, by 
which it was agreed that the barge should keep upon the starboard or 
east side of the river. Ail of the testimony concurs in showing that the 
Butters was proceeding at the rate of about four or four and a half miles 
per hour, and that the Mariel, after having entered the river, increased 
her speed to such an extent^ that when they reaehed a point opposite 
Stilson's slip, which is not to exceed a half mile from the junction of thé 
canal with the river, the Mariel and the Servia had gone clear past the 
Butters, and the stern of the Iceland was abreast of the Butters' wheel. 
When the stern of the Iceland came abreast, or nearly so, of the Butters' 
wheel, the suction of the wheel drew the stern to the starboard towards 
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the Butters, and caused the bow of the Iceland to sheer to port, so that 
«he was brought in collision with tbe canal-boat Messenger, which was 
proceeding up the river in tow of the tug Welcome, causing the injury 
■complained pf. 

AU the testimony seems to agrée that the sheer of the Iceland was 
caused by her st^rn being drawn towards the Butters by the action of 
the Butters' wheel, and that she became unmanageable by her crew in 
conséquence of this sheer; aùd thé only question, it seems to me, in the 
case, is, who was blâmable for thë predicament into which the Iceland 
was thrown? The Welcome was proceeding up the South branch on the 
west side; and there was ample room for her and her tow, thé Messen- 
ger, to pass clearof the Mariel and her tows, and the Butters; the But- 
ters being upon the east or starboard side of the river as she was going 
dpwn, and lying pretty close tq. the shore, so as to give the Mariel and 
her tows ample room to pass her. There is no évidence in the case that 
the Welcome was running too fast, or was in an improper place on the 
river, or that there was any bad seamanship in her own management, or 
that of her tow the Messenger. She was proceeding in her own place, 
at a proper rate of speed, and handling her tow in the usual manner 
that tugs handle canal-boats upon the waters of the Chicago river. There 
is no proof that the Butters increased her speed frpm the time the Mariel 
came abreast of her, nor that her speed was unusual or unsafe, but she 
seems to hâve proceeded at the same rate of speed at which she was 
proceeding before she reached the mouth of the canal; and it seems to 
me there can be no doubt but what the injury to the Iceland was occa^ 
sioned solely by the act of the Mariel in attempting to tow the Iceland 
so closely alongside of the Butters. I do not think that the Butters was 
obliged to stop her wheel, or slow up, so long as she was not proceeding, 
any part of the time, at an unusual or dangerous rate of speed. The in- 
crease of speed was solely on the part of the Mariel, which increased, of 
course, the speed of her tows, and perhaps rendered the Iceland more sus- 
ceptible to the suction of the Butters' wheel; ând the Mariel seems to me 
solely responsible for having brought the Iceland into dangerous prox- 
imity with the Butters. Ail the évidence concurs that the Welcome was 
coming up the river in plain sight, with her tow, the Messenger, giving 
the usual signais, upon the west side, or near the west bank of the river. 
Those in charge of the Mariel must hâve been able to see the Welcome 
approaching, and must bave been able to calculate that, at the speed they 
were running, they would bring the Iceland abreast of the Butters at 
about the time the Iceland would be abreast of the Welcome or the 
Messenger; and hence the danger of the Iceland being caused to sheer, 
or lose her steerage, by the motion of the Butters' wheel, ought to hâve 
been anticipated by those in command of the Mariel. Seemingly, with 
ëntire disregard of the danger of attempting, in the narrow channel of the 
Chicago river, at the point where this collision occurred, to effeot a safe 
passage for a tow along-side of the working wheel of a propeller, 9 feet 
in diameter, the master and pilot took their tow into the péril, and it 
seems to me that his négligence, and bis alone, is responsible for the 
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conséquences. There will be a finding, therefore, that the injury to Ihe 
Iceland was caused by thç fault or négligence of those in command of 
the Marie] , and that the damages should be pàid by the Mariel. 

The libelant in this case seems to hâve proceeded lapon the assump- 
tion that he would rnake everybody th9,t was in the vicinity of this col- 
lision parties respondent, whether he had any proof of their négligence 
or fault or not; and inasmuch as the proof has wholly failed of niaking 
the Welcome or the Messenger in ahy degree blameworthy, the libel 
must be dismissed, at the cost of libelant, as against the Welcome, Mes- 
senger, and Butters, and a decree entered in favor of the libelant agâinst 
the Mariel alone for the damages and costs, and a référence to the com- 
missioner to take proof in regard to the damages. 



The City of Mexico. 
United States v. The City of Mexico. 
{Dùtriet Court, S. JD. Florida. June 14, 1887.) 

1. ShiPS and ShIPPING— POBFHITtlïli; UNDER NEUTEAUTY LaWS— WhO ABU 1n- 

PORUBBB. 

Wliere the testimony showed that the entire crew of a vessel, which was 
af terwards seized and f orf eited, met the consular agent upon his leaying the 
ship, and demanded an audience, and made a statement of their suspicion», 
and the facts on which they were based, and protested against proceedingon 
the voyage, at which meeting the chief mate took a prominent part, but no 
steps were takèn by the consular agent looking to the seizure of the véssel, 
but an arrangement was ma^e to proceed on the voyage; that, after the de- 
parture of the consular agent, the crew held another meeting, and drew up a 
formai written protest, setting up the facts bef ore stated, and ref using to pro- 
ceed on the voyage under any circumstances, which protest was not in the 
handwriting of the mate, and was signed by ail the crew; that, upon the re- 
ceiçt of this protest, the consul began the flrst officiai interférence in antici- 
pation of seizure, took the crew ashore, and took thé sworn testimony of each 
of the crew upon the charges preferred by them against the offlcers and pas- 
sengers of the vessel, at which hearing other members of the crew took as 
prominent part as did the mate; that, after this investigation, a man-of-war 
was sent for, and the seizure made: held, that the entire crew, and not the 
mate, were the inf ormers, so as to entitle them to the infonner's moiety. 

2. Samb— Infokmatiok not Actbd on. 

Neither a consular ofl3cer who fnrnishes the government authorities with a 
statement of the facts regardingthe sailing and the objects and intentions of 
a vessel, and does ail in his power to thwart or prevent her voyage, and after 
her seizure furnishes assistance of much value in obtaining évidence, nor a 
détective employed by suçh consular offlcer to obtain accurate information, 
and upon whose information such officer acts, are informers so as to entitle 
them to the informer' s moiety, where such acts and information do nôt resuit 
in the seizure of the vessel, and it does not appear that any party active in the 
seizure had any information f rom such consular oÉScer or détective, or orders 
or instructions f rom those they had informed. 
8. Satie — Naval and Consular Offiobrs. 

United States naval ofiBcers, and a consular agent who conveyed Snforma- 
tion received by them, leading to the seizure of a vessel, to other officiai au- 
thorities, but gave no information excèpt what had been received in the reg- 
ular discharge of their duty, are not informers. 
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4 Samk— Procedurb^-Nbcessitt of Pétition. 

In' a proceeding to enforce the f orfeiture of a vessel for violation of the 
neutrality laws, the fact that, aftër à decree of f orfeiture, the ca9e was al- 
lowed' to remain open for f urther hearing on the question of who were en- 
titled to a, moiety oî the proceeds as informers, and that only one personflled 
a pétition making a claim, does not déprive others appearing on the original 
évidence to beentitled to share as informers. 

In Admiralty. Forfeîture. In the matter of informer's moiety. 

Proctors for petitiôners, viz,: 

James Parker and G, Brown Patterson, for Admirai Jouett and others. 

PhiUip J. Joachemsen, for Consul Gen. Baiz. 

John R. Abney, for Gréen. 

John A. Osbome, for Mehan. 

Louis Z, Kinstler and Jefferson B. Browne, for McLaughlin. 

Locke, J. This cause having been heard, and a decree of forfaiture 
pronounced under the law for tHe prévention 6f the violation of neutral- 
ity, (Rev. St. § 6283j 28 Fed. Rep. 148,) it remained to designate the 
informer to whdàè Use the one-halfof the proceeds should go. 

The hearing pf the original case, and the évidence presented at it, 
pointed out whôinight with good reason beconsidered the informer; but 
the. question whether there might not be some one else who, upon a fuller 
hearing of the origin of the case, might hâve some rights, suggested 
itSelï, and jhé ihatter was held under àdvisement, and an oppbrtunity 
ofiered forany one to make and support a claim to the informer's share 
who considefed himseif entitled. Uhder this notice Jacob Baiz, consul 
gênerai df Honduras, at New York; Reàr Admirai James E. Jouett, 
commanding the N; A. squadron; Robert Boyd, fleet captain; Colby M. 
Chester, commanding the Galena, the capturing vessel; Brooks Carnes, 
^consular agent at St. Andrews, where the seizure was made; John G. Me- 
han, who was at one time in the employ of Baiz as a détective in this 
matter; James H. Grëeh, chief mate of the steam-ship; and James Mc- 
iaughlin, one of the orew, — ^have filed pétitions. 

Although there has been found no décision touching the question of an 
informer under thjs gtatute, there can bè no doubt but what any ruling 
upon the same subject, under customs or internai revenue laws, or any elass 
of forfeitures, will apply with full force wherever any question of doubt 
alises. , An "informer," in. the légal as well as the ordinary sensé of the 
terin, whether the information he gives àpplies to customs, internai rev- 
enue, criminal matters, or forfeitures for any other reâson, is he who 
gives the information which lèads directly to the seizufe and condemna- 
tion, regardless of the questions of évidence furnishèd, or interest taken 
ih the prosecution. WesUxt v. Bradford, 4 Wash. C. C. 492; Sawyer v. 
SMe, 3 Wash. Ci C. 464; U. S. v. Simm, 7 Fed. Rep. 709; Om Hun- 
dredBarrels Whiskey, 2 Ben. 14; U. S. v. IsladeOuba, 2 Cliff. 458. 

"If the officer seize upon the information, that act invests an inchoate 
rîghj; in the informer, who hasgiven the information upon which the seizure was 
made, which is consummated by a condemnation." Westcot v. Bradford, 
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mp-a; Jmies v. Shore^s Ex'r, ï Whèat. 462. It must be the information 
upon whîch the seizure was made. Van Ness v. Biiel, 4 Wheat. 74. 

Mehan, a professional détective, having learned of the purchase of this 
steam-ship by HoUander, informed Consul General Baiz, in whose em- 
ploy he had been in other matters, of this faot, and of such circumstances 
connected with the purchase as he considered of importance; who, feel- 
ing from bis officiai position particular interest in such information, at 
once took Mehan into bis employ to watch the vessel.and obtain more 
definite knowledge. Baiz also transmitted a history of the case to the 
secretaryofstàteat Washington, had several interviews with the collecter 
of customs at New York, regarding her sailing, and the objects and in- 
tentions of the voyage, and succeeded in preventing the shipping of the 
arms and ammunition. He also visited Washington, and had interviews 
with the secretary of state and attorney gênerai, and had correspondence 
with the district attorney of New York, regarding both this vessel and 
the steam-ship Framm, which finally carried the àrms and ammunition. 
There is no doubt but what he did every thing in bis power to prevent 
or thwart her voyage, and to influence the authorities at New York and 
Washington to interfère, but ail to no purpose. The principal récogni- 
tion bis information appears to bave received was a letter from the at- 
torney of the United States at New York, inquiring what évidence he 
had, and promises from the departments at Washington that the matter 
should be attended to. Surely it did not resuit in a seizure of the vessel; 
and although, after the capture, his assistance in obtaining évidence for 
use in the trial was of much value, it does not appear that any party 
who was active in the seizure had any information from him, or orders 
or instructions from those whom he had informed. 

The petitioner Mehan, who first obtained information of the sale to 
HoUander, and reported it to Baiz, acted after that entirely under him, 
and conveyed his information through him. He suggested the visit to 
Washington, and accompanied him to the coUector's office; but his infor- 
mation accomplished no more than did that of Baiz, as they were merged 
before theyreached any officiai. His information had no weight in the 
seizure, as it became that of Baiz, and amounted to no more. 

The history of the case shows that although Consul Baiz did ail he 
could to interest the officers of the government in his behalf, and satisfy 
them that enough was being attempted to justify or demand their action, 
he failed in doing so, and the steam-ship cleared with a légal clearance, 
and ail effect of his information was left behind. There is nothing to 
show that either the consul at St. Andrews, or the naval authorities who 
finally made the seizure, had instructions from any one growing out of 
the information of Baiz, given at Washington or New York; but every- 
thing shows that nothing was done by any one in authority to interfère 
with her movements until after the positive stand taken by the crew. 

Green, the first mate, bas by his own testimony in this bearing made 
avery strong case in his own behalf; and were this a cause by itself, and 
the only testimony to be considered that taken and presented with the 
pétitions for the informer's share, there could be no doubt but what he 
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has put himself in a position where bis claim could not be questioned; 
but this is but a part of a case,— a supplementary hearing of one already 
heard in part, and in which the judgment to be given is but one of equal 
importance, and as necessarily following from tbe whole trial of the case 
as the judgment of forfeiture already pronounced. The entire vessel is 
in no respect forfeited to the United States, to whom the informer can 
look for his share, but it is forfeited to his use; and, had the gênerai 
hearing been fully satisfactory upon that question, the informer should 
hâve been declared in the same judgment with the forfeiture. 

The entire testimony in the main case is before the court in the ques- 
tion now pending, andis considered as assisting in determining it. That 
testimony shows that while questions, suspicions, and surmises had ex- 
isted among the crew, and applications to consular officers had been made 
by différent members of it at the différent ports, nothing had been done 
which looked towards a seizure uhtil they were about to clear for Kings- 
ton, Jamaica, from St. Andrews. The testimony of disinterested wit- 
nessea shows at this time the circunastances to havé been about thèse: 
The eonsular agent at St. Andrews, being on board in the cabin with 
Capt. Kelly a short time before the contemplated leaving of the vessel, 
upon coming out of the cabin, being about to leave the ship, found the 
entire crew assembled in the starboard gangway, demanding audience. 
This being granted, statements of their suspicions, of the facts they 
knew, and their protests against proceeding, were made. Ayres, the 
chief cook, says he was the spokesman who addressed the consul. Greene 
says: "They told him they did not wish to proceed any furthèr in the 
vessel." He says in his testimony upon this question that he brought 
the consul down to the crew after he had told him his story, but this 
does not appear to havé been the case, when the testimony of Capt. 
Kelly is considered. But yet no step was taken looking to a seizure, and 
the consul's suggestion that he should go to Kingston with them was ac- 
cepted, and arrangements made for them to proceed on the voyage. 
After his leaving that night, the crew had another meeting, and further 
considered the case, and upon his return in the morning presented a 
formai written protest, setting up what they had befote stated, and re- 
fusing to proceed under any circumstances. This the consul deeJared 
looked serious, necessitating some action by him, and he began the first 
officiai; interférence in anticipation of seizure. This written protest was 
not in Greene's handwriting, and was signed by ail the members of the 
crew. The consul took ail the crew ashore, and took the testimony of 
each upon the charges preferred by them against the steam-ship, master, 
and passengers. At this hearing, as shown by the records of the con- 
sular investigation, several members of the crew took a more prominent 
and active part than did Greene. It was only after this thorough in- 
vestigation: and examination under oath that a schooner was chartered, 
and sent for â man-6f-war, and the consul gênerai, upon the arrivai of 
whom the investigation was continued and the seizure made. 

Without doubt Greene joined with the rest of the crew in giving in- 
formation, and" protesting against proceeding, but that he should hâve the 
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entire crédit as informer I cannot for a moment àccept. Having been be- 
fore the court as witness in the case several times, I feel compelled to say 
that, weighed in the light of his former testimony, his later ex 'parte state- 
ments in his own behalf should be taken with great allowance. He had 
had ample opportunity in open court, and in tlîe présence of other actors 
in the sarae transaction, to state his entire connection with the giving of 
information, and bringing about the seizure; but the case he made then 
was materially différent from what he makes now. 

Without doubt, certain members of the crew were more active and 
influential in bringing about the final resuit; but it was "the crew" who 
demanded to see the consular agent in the garigway, and who on the 
next morning, protested in writing. The Galena was dispatched to St. 
Andrews upon application from them, through the consulate, and not 
by orders from Washington; and the consular agent was moved to action 
by their proteât, and not -by advices from the state department. With- 
out their action, the City of Mexico would undoubtedly hâve awaited 
the arrivai of the Framm, which reached the port à few days later with 
the arma and ammunition,— with what results it is diffieult to siirniise. 

Greene and McLaughlin. are the.only members of the crew who bave 
appeared as petitioners, and it is claimed that Greene, being at the head 
of the crew and representing them, should be treated as informer, both 
for that reason and because no one else bas made claim and presënted 
évidence as such informer. Neither of thèse reasons do I consider suf- 
ficient to exclude others who may, from an examination of the princi- 
pal case, appear to hâve any rights. This is not a new case, nor did it 
require à pétition to give an informer standing in court as such. The 
decree to the informer could as well bave foilowed or been embodied iri 
the gênerai decree of forfeiture without ah opportunity for a pétition as 
afterone had been filed, had the court been satisfied thattheentire tes- 
timony touching the question of informer had been heard; and, certainly, 
holding the case open to give others an opportunity to be heard cannot 
defeat those already shown to be entitled. 

Tn Savyyer v. Stede, 3 Wash. C. C. 464, the ofiBcers of the revenue cut- 
ter sued for an infonner's shàre; and although, the suit being ateom- 
mon law, the question was raised whether they sbould sue jointly or sev- 
erally, there was no question but what they might sbare as joint àhd 
common inforraers. In this case I am satisfied that the crew were the 
informers, both technically and actually; and, although some were more 
prominent than others, it is impossible to discriminate in their favor. 
I think every name was signed to the written protest, and ail are en- 
titled to sbare. 

The naval officers and consular agent in whose behalf a pétition bas 
been filed did their duty as officers in conveying the information received 
to other officiai authority, but no information was given by any one of 
them bat what had been received in the regular discharge of his duty. 
It was in the performance of duty touching this subject-matter, and un- 
der spécial orders to investigate, that their knowledge was acquired, and 
reporting the same cannot certainly give rights as informers. It is there- 
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fOi»}' ordered that, after the paj'ment from tlie fond now in the registry 
Df tJié court of fhe proper côstsinthis hearing, the balance be paid those 
who were the crew of the steam-ship City of Mexico, ae appears from the 
pay -roU as âled herein, in the pétition for seamen's wages, and the same 
be divîd'ed between them in proportion to the several rates of monthly 
wages therein stated. 



The Harriet S. Jackson.' 

ViRDEN V. The Harriet S. Jacsson. 

{District Court, B. D. Pennsylvania. June 28, 1887.) 

PiLOTB — COMPCLBOBT PiLOTAGB— BviDBNC!E. 

Where the évidence fails to show a ref asal by the master of a vessel to ac- 
cept the services of a pilot, whonl, under the law, he was bound to employ, a 
libel filed by such pilot to reeov«r the value of services, which were uever 
rendered, will be dismissed. ' 

In Admiralty. , 

Henry Flçimïera, for respondent. 

Henry JSdmumds, for Uhelant, 

Butler, J. The évidence dpes- pot snstain the libel. It does not 
show that the master refused to take the libelant as pilot. On the con- 
trary, it tends to show that he did not. The conversation between the 
parties (relied upon by the libelant) seems to haye been half jocular. 
It leaves the impression that Mr. Virden was simply teasing the master 
respecting the question of pilotage, and that the master answered in the 
same vein, saying, "I wiU take you," while he knew that Mr. Virden, 
personally, would not go. 
. The libel muet be dismissed, with costs. 

iKeported by C. Berkeley Taylor, Esq,, of thePhiladelphia bar. 
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Lewis and others v. SxxTY'T'mE: Packagbss of Merchandise. 
Mekbitt ». One Case or Wooi., etc. 
(Cïrcuii Omrt, X D. Ngiv Yorki July 8, 1887.) 

1. Salyase — DuTiEs OK Sai-ved Peopebtt. 

Where property is salved on the high seas, «ud brought by the aalvors within tne 
limite of the United States, the salvage claima ara entitled to priority over the 
claims of the government for dutle». 

2. Samk— Imp6bted Goods— Ccstomb Laws. 

Goods 80 bronsht into the United States are not imported goods, in the sensé of 
the custpms laws, Bo as to necessarily attach. the light to duties^ , 

3. Same— Sal* dp Salve» £'sopbbtt. 

But where the goods so brought within the United States, subsequently, by virtne 
of a sale, pass intu consumption within the United States, an équitable right on the 
part of the government to be paid daties arides ; not takiug precedence, hawever, 
of the salvage claims. 

Whitehea4r Parker ^Bqxster^îoTWM&valj&yfia, . 

0èo. A. Slaak, for Israël Ji Menitt. ' . 

Mark D. WUber, U.S. Atty . , for the United States. ' ' 

The decree of the district cburt in the abOVe case (30 Fed. Eep. 195) af- 
firmed, without opinion. 



r The WiscoNsi». .t 

.' Beébe «. The WiscoNsnsr. 

(Cïrcufi Qnirt, E.D. New T<or:k. July 9, 1887;) 

1. Salvagb— PiiiOT AS Salvob— Awabd. : ' 

' liibelan't, a pîlôt, wàs oh board the steam'-ship W., but had not taken charge, 
wlien tbei vessel ran ashore. Thereafter he rendered assistance by suggestions as to 
getting her off, and by taking charge ofhér when she was floated in arudderless 
condition. He incurred no risk, and was not called upon for any extraordinary 
exertion. Seld, that he should recover $1,000 salvage. 

•2. Sambî— "Weén PiLoT MA-ï be Salvoe. 

A pïlot may be a sàlvbï, althongh aboard the vessel, if he has not yet asàumed 
the relation of pilol to her. 

3. SaME — EXTEAOEDINAEY PILOTAGE SeeVICES. 

■ The statnte of New Jersey (section 16 of the issue of 1846) relates to extràOrdinary 
pilotage services. A case of pilotage services necessarily présupposes the vessel ca- 
pable of being navigated. So a pilot, réndering aid ,to an unnavigable ves^Sel, is not 
bound by the above statute, and hîia services may bâuot thoseof a pilot, but of a 
salyor. . 

Whitehead, Parker & Dexter, for appellee. 
Ifaah & Eingsford, for appellants. 

The decreeof the district court in the above case (30 Ped. Bep. 846) af- 
firmed, without opinion. 
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Thb Oabolina. 
MoKf-nna ». The Caeolina. 
{Circuit Court, E. D. New Yorlc. July 9, 188T.) 

1, Maeitime Liens — Machineey foe Dischaeqb of Cargo — Damages. 

A Tien arises against a vessel for damages occasioned by failure to proVide safe 
machinery for the discharge of her cargo. 

2. Same — Pebsonal Injueies. 

As a hogshead was beine hoisted from the hold of the steam-ship Carolina, a 
gny-rope, belonging to the ship, and nsed for the hoisting, parted, and the fall of 
the hogshead injured libelant. The offioers of the ship knew of the insufflciency 
of the rope. No fault could be attributed to Ubelaut. Eeld, tbat be was entitled 
to damages against the ship, 

Anson Beébe Stewart, for appellee. 
Wheeler d Cortis, for appellant. 

The decree of the district court in the above casé (80 Ted. Rep. 199) af- 
flrmed, without opinioji. 



The Cephalonia. 

FooTE V. Thb Cephalonia. 

Feltt V. CuNAED S. S. Co., Limited. 

Gbeene, Adm'r, etc., ». CuNabd S. S. Co., Limited. 

{arcuit Court, E. D. New Tork. July 15, 1887.) 

Collision— Steamee akd Titg— Oveeiakinq Vessbl. 

The tng Glen Island, while proceeding down the bay of New York, was orer- 
taken and run down by the steaui-ship Cephalonia, of the Cunard Line. The tug 
was snnk, and several lives were lost. Frior to the collision the tug did not alter 
her course. On suit brought against the steam-ship to reoorer for the loss of lif& 
and property, held, tbat the Cephalonia, as the overtaking vessel, was bound to 
hâve avoided tlie tug ; that the fact tbat she blew whistles in time to enable the 
tug to get out of her way was no excuse for the collision ; and that she was solely 
resporisible for the collision. 

Butler, 8tillman & Rubbard and Hyland & Zabriàkie, for libelants. 
Varpenter é Mosher, for Oliver Greene. 
Owen é Qray, for Cunard S. S. Co., Limited. 

The decree of the district court in the above cases (29 Fed. Eep. 332) af- 
flrmedj but entry of the decree in the case of Qreene v. Cunard 8. 8. Co. 
suspended, to avfait the décision of an appeal taken by the respondent in the 
suit of Felty v. Cunard S. S. Co., provided snch appeal be taken and per- 
fected within 30 days after the entry of a decree in this court in said suit. 
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ShEEWOOD V. RODNDTBEE. 
{OireuU Court, 8. D. Oeorgia, W. D. August, 1887.) 

1. TJstrRT — What is— Commissions. 

B., having applied to D. & M., agents of the C. B. Co., for a loan of |3,000, 
■was made to sign an application for a loan of $2,500. The application also 
contained a statement expressly constituting D & M. agents of R. in the 
transaction, and authoiizing them to retain |500 as "commission." Subse- 
quently, ,R. gave a note for f 3,500 at 8 per cent., payable to S. at the office of 
the C. B. Co. R. only received $8,000; the other $500 being divided between 
D. & M. and the C. B. Co. Seld. in a suit by 8. , that the rétention of the $500 
as commission was clearly usurious, under Code Qa. § 3057, forbidding any 
one to "reserve, charge, or take for any loan or advance of money * * * 
any r^te of interest greater than eight per cent, per annum, either directiy or 
indirectly, by way of commission for advances, discount, exchange, or by any 
contract or contrivance or device whatever. " i 

2. Samb— Agenoy. 

The évidence showing that D. &M.. were the regular agents of the C. B. 
Co., ànd that the latter received a portion of the ^surious commission, the 
court will not sufEer tlie statutes to be evaded by the fact that R. authorized 
D. &M. to act as her agents in the transaction. 
8. Same. 

While authority to make a usurious loan will not be presumed where the 
agency is spécial, and limited to a single transaction, it will be presumed 
where the agency is gênerai. A fortiori will it be presumed where it con- 
stitutes a ^eat and comprehensive business, and where the courts hâve ren- 
dered décisions making mauîfest and public the nature of the business. 
4. Same— Notice. 

The fact that B. was accustomed to lend money habitually throagh the 
agency of the C. B. Co. was sufflcient to charge him with notice of the char- 
acter of the contracts made by that flrm or its agents. 
6. Saue. 

Where there is a régulai business of lending money, with an elaborate Sys- 
tem, one •(7ho lends money by such System will be chargeable with knowledga 
of ail the facts which he could hâve learned by inquiry. The case of OaU v. 
Palmer, 116 tJ. 8. 98, 6 8up. Ct. Rep. 301, distinguished. 
6, Same— Court and Jurv. 

When the commission retained for services in negotiating a loan is so large 
as to be usurious on its face, it is the duty of the court, in the absence of ex- 
planatory proof, to say so. It is not, in the fédéral courts, a question for the 
jury. 

Suit on Promissory Note. Plea of usury. Motion for new trial. 
WiUiam E. Simmons and Dvruxm & Miller, for plaintifif. 
A. 0. RUey and Davis & Hardeman, for défendant. 

Speër, J. The plaintiff brought suit to recover the face value of the 
foUowing promissory note: 
$2,500. Fort Valley, Ga., December 28, 1883. 

On the flrst day of December, 1888, 1 promise to pay to J. K. 0. Sherwood, 
or order, at the office of the Corbin Banking Company, New York city, twen- 
ty-flve hundred dollars, with interest from this date at the rate of 8 per cent, 
per arinum, payable annually, as per flve interest notes hereto attached, value 

'XJpon the (question as to nhen a commission charged by an agent for negotiating a 
loan, in addition to the légal rate of interest, is usury, see Halderman v. Insurance Co., 
(III.) 11 N. E. Rep. 526; Mackey v. Winkler, (Minn.) 29 N. W. Rep. 337. and note. 
v.32p.no.2— 8 
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received; and I hereby waive and renounce my right to the benefit of the ex- 
emption provided for bythe eonatittjtion and laws of Georgia in ail property 
I now lia va or may hereafter acquire, as against the payment of this note, and 
tlie interest notes heretoattaclied. Sliould any of said interest not be paid 
when due, it shall bear interest at tlie rate of eight per cent, per annum frotn 
maturity, as stipiilated in said interest notes, and, upon failure to pay any of 
said interest witbin thirty days âfter due, said principal sum may, at the op- 
tion of the holder of this note, be declarêd due without notice, and may there- 
npon be cbllected at once, time being of the essence ôf this contract; and, in 
case this note be collecte^ by suit,! agrée to pay ail thecosts of collection, in- 
cluding ten per cent, of the principal and interest as attorney's fées. 
No. 34*342. 1 : Rebeooa A. RouNDTBEB. 

Also the face value of the five coupons, as follows: 

«208^33. Fort Valley, Ga., Decèmber 28, 1883. 

For value received, I promise to pay J. K. O. Sherwood, or order, at the 
oflBce of the Corbin Banking Co., New York city, two hundred and eight dol- 
lars ànd thirty-three cents, on Décember 28, 1888, being interest to tbat date 
on myçbtegîven to said pa^béwith hiterest frpm maturity at eight per cent, 
perànnùmt. RebScoa À, RotjndteEb. 

No. 34,842. 

Thàremaipirig couponà are in jhesàme formas that hère printed,but 
are fordifFerent amounts, aiïd are of différent dates. Among other pleas, 
the défendant présents the pleâ ôf ûsury. She avers- that Duncan & 
MiUer, attorneysatlaw, werethe agents of thé plaintiff, and they withheld 
the sumof $500 at the time the loan was negQ,tiated, this being 20 per 
cent, of the face value of the note; and while she executèd the note for 
$2,500, in truth, her ^fiiisbarid,' for whom the iûoney was borrowed, did 
not receive this amount, but the balance, after deducting 20 per cent., as 
aboyé stated, was appropriated to pay her husband's debts, and she herself 
did hot receive a dollar of\ the fund. The case was tried before a jury, 
and a verdict was rendered for the plaintiff, with 10 ,per cent, attorney's 
fées; the' jury deducting from the plaintiff's demand ail the excess of 
the interest over and abo^ 8 percent., whichis the regular interest rate 
in Georgia. The plaintiff is dissatisfied with the verdict, and lias made 
a motion for a new trial, and insists that certain instructions to the jury 
relative to the plea of usury were erroneous. There are other grounds 
of the motion, but as td them the court haS no doubt or difSculty, and 
they are overruled. 

On account of the great importance of the main question hère involved, 
I embody in fuU that portion of the charge which relates tp the plea of 
usury: ^ 

Now, what was the law of Georgia at the time of this contract? Code of 
-Georgifi, § 2060: "ïhe légal rate of interest shall, remain seven per cent, 
pertopum, where the rate per cent, is, not named in the contract, and any 
bigli^ri'rate must be specifled in writing, but in no event to exçeed eight per 
cent, per annum. " It, theref ore, is illégal to charge more than eight per cent, 
per annum in this state where this contract was made. It has been, andis 
the. policy pf this state to render void usurious contracts, to the extent of the 
usury, it béing thought by the law-making power of the state that such con- 
tracts are injurious to the best interests of the people. The law of the state 
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upon this subject is éxceedinglystringent. Section 2057 of the Code of Geor- 
gia provides that "it shall net be lawful for any person, comp?iny, or corpora- 
tion to reserve, charge, or take for any loan or advance of money, or forbear- 
ance to enforce the collection of any sum of money, any rate of interest greater 
than eight per cent, per annum, either directly or indirectly, by way of com- 
mission for advances, discount, exchange, or by any contract or contrivance 
or de vice whatever. (6) Any person, company, or corporation violating the 
provisions of the fotegoing sections shall forf eit the excess of interest so 
charged or taken, or contracted to be reserved, charged, or taken. (c) The 
amount of forfeit as aforesaid maybe pleaded as a set-off in any action for the 
recovery of the principal sum loaned or advanced by the défendant in said 
action, (d) No contrivance or arrangement between the parties to any such 
unlawf ul transactions, or their privies, shall hâve the efEect to discharge such 
forfeiture, except it be an actual and fuU payment of thè amount so forfeited. 
(e) Ail titles to property made as a part of a usurious contract, or to évade 
the laws against usury, are void." 

You now understand the law, gentlemen, and I call your attention to the 
evidfence of the witnesses, both for plaintifl and défendant, relating to this 
subject. Mr. Roundtree, thehusband of the défendant, testified that Dun- 
can & Miller, who were the agents with whom the contract of loan wasmade, 
retained $500 as commission , and that this was 20 per cent, of the amount bor- 
rowed. Mr. Duiican, one,of the attorneys for the plaintiff, testifles that he, 
with his partner, were the agents of the Oorbin Banking Company, f rom whom 
the money was directly received; that he don't know the plaintiff, Sherwood, 
at ail. That Sherwood, he didn't think, haid made more than ten or twelye 
loans of this character in Houston county. That most of the loans he and 
his flrm had made went to the American Freehold Mortgage Company. He 
did net knowhow many, but thought the loans went to eight or ten différent 
parties. He was questioned further, and I will read his évidence as re- 
ported by the stenographer: "Question. You represent the Corbin Banking 
Company as their agents? Answer. We represent the bprrower. Q. Don't 
you also represent the Corbin Banking Company? A. Theynever paid us 
anything. Q. Didn't you say at: the last court that you were the agents of 
the Corbin Banking Company? A. I said, in that way we send to them and 
negotiate. Q. ïhe Corbin Banking Company are the agents of Sherwood? 
A, I don't know; my understanding is that they simply put thèse loans on 
thémarket. Q. Didn't I understand you, last court, to say that you werethe 
agents, and that they were the agents for Sherwood? A. l don't know any- 
thing about that. I only know that we represent the borrowers, and we re- 
ceive applications and send them on, but don't know where they go. Q. You 
didn't get the $500 commission for yourself? A. No, sir; we got only 5 
percent. Q. What beeame of the balance? A. I don't know. Q. You re- 
tain a commission of 20 per cent., and only 5 per cent, cornes toyou? A. 
Yes, sir; that is ail. Q. And the other 15 per cent, is retained and sent to 
the COrbiri Banking Company and to Sherwood? A. I don't know who it is 
retained by. Q. In addition to your services in raaking out the application 
and receiving the money, don't you always eoUect the interest and send it 
forward as it falls due? A. No, sir; sometimes a man comes in and gives us 
the interest, and we send it forward, but it is not our business, and we do it 
very seldom. Q. Ain't it your business to keep watch over the property, and 
see that it is not sold for taxes? A. No, sir; we don't watch anything. Q. 
You are under no such obligation as that to the Corbin Banking Company? 
A. No, sir. Q. You don't hâve to inform them when the property goes for 
taxes? A, No, sir; but they generally send out a list with a request that we 
mark àllthe taxes paid and those unpaid. They send a request each year, and 
wè Write a statement. We do that. Q. For that sort of work, do you get no 
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compensation from the lender? A. We are under no obligations to do it. Q. 
Thèy càll on you for that sort o£ services? A. Yes, sir; the Ctorbin Banking 
Company does. Q. Who do they repreaent? A. I don't know who they rep- 
résenta By the Court. Q. Wliom did you represent when you told Mrs. 
Eoundtree tliat slie could not get tiiis money uniess tliese exécutions were paid? 
A. We represented her. Q. In whose interest was it that you told her that 
she could not get this money, uniess thèse exécutions were paid? A. It was 
in the interest of the Corbin Banking Company. Q. To that extent, then, 
you were the agents of the Corbin Banking Company? A. Tes, sir; to that 
extent, to see that the titlo was ail right. We are required to send on an ab- 
stract showing the title. Q, You hâve a regular correspondance with the 
Corbiri Banking Company? A. Yes, sir. Q. Receive instructions from them 
as to the matters you .attended to for them ? 4. Yes, sir. Q. Andwhileyou 
clâim to be the agents of the borrower, and the contract recites that you are 
the agent of the borrower, nevertheless, if it were not for the power the Cor- 
bin Banking Company puts in your hands there would be no money for the 
borrower? A, We might send the application to other companies. Q. In 
point of fact you are teally the agents of the leriders of the money, looking 
àfter their interest, and examining the titles of the borrowers to see if they 
are ail right. Don't you know, as a lawyer, that you do render the services 
ofan ageiit to this Corbin Banking Company? A. Certainly, to the extent 
df seeing that the titles are perfeet and in due form. Q. Would not you feel, 
in makiiig transactions of this sort, that you must protect the interest of the 
Corbin Banking Company? A. I would feel that we must send in a correct 
statement. As a matter of course we ought not to do anything to injure them, 
and we ought to protect them. Q. And you do not feel, therefore, that you 
weresimply their agents as an attorneyis for a client? .4. No, sir. Q. You 
insist, then, that you are the agent of both parties? A. I just state the facts 
as to What we do; we hâve no authority except to do what I hâve stated. 
They would not be bound by anything we should do. We simply send for- 
ward the papers, and sometimes they reject them, sometimes they reduce the 
amount, and sometimes they allow the loan. " 

Mr. Miller, another member of the firm of Duncan & Miller, and an attorney 
for the plaintiff, testifles on this subject: "Question. In representing thèse 
loa,ns it is your usual rule to charge 20 per cent, and you retain only 5 per cent, 
for your services? J.wswer. The rule has varied somewhat about that. The 
rate of commission has varied; it has steadily fallen off. At the time this 
loan was made I fchink it was 20 per cent. Q. You had a good many of thèse 
transactions, and that was the invariable rule up to that time, and since that 
time it has been the invariable rule to take ont considérable sums, of which 
you get a portion? A. At one time Nelson & Barker had the gênerai busi- 
ness, and we were subagents, and the portion that reached us was small; and 
afterwards, when Robinson was the agent, dealing with the banking Com- 
pany, until we established a direct agency between us and the Corbin Bank- 
ing Company, — then they got 15 per cent, and we got 6 per cent. Q. The 
Corbin Banking Company gets part of this commission? A. We do not know 
anybody but the Corbin Banking Company in this transaction. Q. You don' t 
get ail this commission? A. No, sir; so far as I know, the Corbin Banking 
Company di vides the commission; and, taking the commission at 20 per cent, 
the Corbin Banking Company gets 15 per cent., and we get 5 percent. And 
at a commission of 15 per cent., which is the rate now, the Corbin Banking 
Company gets 10 per cent., and we get 6 per cent. Q. The Corbin Banking 
Company represents Sherwood in making a good many loans in Houston 
county? A. I don't know what the connection is between the Corbin Bank- 
ing Company and Sherwood, but ocoasionally Sherwood's name appenrs as the 
lender, and sometimes thé American Mortgage Company, and sometimes oth- 
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ers. Q. Sherwood, a good many times made the loan to the Corbin Banking 
Company; there were a number before this loan was made, and a number 
since? A. Yes, sir; unquestionably. " 

Prom this évidence it is apparent, gentlemen, that a sum largely in excess 
of the légal rate of interest was held back by the lender or his agent from the 
borrower. Now, where the agent who is authorized by his principal to lend 
nioney for the lawful rate o£ interest, exacts for his own beneflt more than 
the lawful rate of interest, and does so without the authority of the principal 
lender, or without his knowledge, the loan is not thereby rendered usurious. 
Where, however, the agent is authorized to loan the money for usurious in- 
terest, or where the lender, that is the principal, had knowledge that the loan 
was usurious, then the contract is in violation of law, and, in a suit on an 
instrument like this, the plaintifE ean only recover the légal rate of inter- 
est. Tliîs loan WOuld unquestionably hâve beén usurious if made by the 
principal lender. It, is usurious if made by his agent with his consent, knowl- 
edge, or acquiescence. I charge you, further, that if the circumstances are 
such, either from the number of the transactions, the importance of the amounts 
involved, or the continuons nature of the business carried on through the same 
agency, that, from one or ail of thèse reasons, it is reasonably inferable that the 
principal lender knew the character of the contracts his agents were making, 
lie wilî bé chârgeable with knowledge of the usurious interest and the usurious 
character of the contract, the law presuming that he would not carry on a bus- 
iness of a Continuous and important character without understanding the nat- 
ure of the contracts made by his agents in its conduct. To summarize what 
I hâve said npon this subject: If thèse usurious commissions were retained 
by the agents for their own beneflt, without the knowledge, consent, or acqui- 
escence of the principal, the principal lender would not be afEected by the 
usurious nature of the transaction, and he would be entitled to recover with- 
out déduction on acoount of usury. If, on the other hand, thèse contracts 
were made and thèse commissions were withlield with his consent, knowledge, 
or acquiescence, he would be chârgeable with the usurious cliaracter of the 
transaction, and he could not recover any sum in excess of the légal rate of in- 
terest. which, in this state, is eight per cent. And furthermore, i£ from the 
nature of the business, its extent, the importance of the amounts involved, the 
continuons character of the transactions, it would be reasonably inferable 
that a man of business of ordinary intelligence, carrying on such a business, 
would understand the nature of the contracts that his agents were makitig, 
he would be presumed to understand the nature of the contracts, and, there- 
fore, thé presumption that he is chârgeable with the usurious interest, and 
with its conséquences, in lessening the amount of his demands, would ob- 
tain; and in the absence of proof on his part to rebut such knowledge, acqui- 
escence, or consent, the jury would be obliged by their verdict to deduct ail 
sums of ttie plaintifE's demand over and above the amount actually paid to 
the défendant, with the légal rate of interest calculated thereon. 

From the évidence contained in this portion of the charge of the court, 
it is plain that there is an extensive business carried on in the state of 
Oeorgia, to which the plaintiff was party, by which it is the unvarying 
custom to charge inordinate and extravagant rates of interest. In this 
case the note sued on bore 8 per cent, per annum, the highest légal in- 
terest permissible,. The plàintiff's agents withheld 20 per cent, in the 
outset. Thus, 28 per cent, is imposed on the necessities of the borrower; 
in addition, 10 per cent, attorney's fées are charged. It is superfluous 
to say that no business, howsoever prosperous, can survive the exactions 
of thèse, fearful and unconscionable interest charges. To correctly ap- 
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preciate the enormous extent of thèse transactions, we hâve but to turn 
to the docket of this court alone, where we tind that there are pending' 
and hâve been disposed of in one division of this district 51 cases upon 
contracte of this précise charadter, involving $211,062.13, and mortgag- 
ing and conveying 66,911 acres of land. The plaintiff in this case, J. 
K. 0. Sherwood, according to the testimony of Mr. Duucan, made 10 or 
12 loans of this character in one county, the county where Mrs. Kound- 
tree lived. The modus operandi by which the loan was negotiated is as 
follows: The nécessitons leam that the subagèncy has money to lend 
upôn farnis. Application is made, and the first thing donc is to présent 
to the borrower a printed form, with which. the subagents are supplied, 
requiring the applicant to constitute the subagents his or her agents. 
The form of agreement in the record has printed on it, " South Form No. 
2." It stipulâtes: 

"I hereby constitute you my agent, and request and authorize you as such 
to negotiate for me a loan of $2,500 on flve years' time, with interest at 8 
per cent, per annum, payable antnially at such place aa you may name. Said 
loan to be evidenced by my note of the form used by you, and said note and 
loan to be secured by mortgage on, or an absolute deed (consented to by my 
wif e) to my farm consisting of 6Ô7i acres sltuated about six miles of the to wn 
of Perry, in Houston county, Georgia." 

Among other stipulations, the agreement contains this: 
"I further agrée to payyou fornegotiating said loan a commission of $500, 
to be paid at the time of closing the loan, and, if I décline to accept the loaà 
for any reason, I agrée to pay Sàid commission at once. I also authorize you 
to pay off ail liens, including taxes due against said property, and I hereby 
certify that the total amount of indebtedhesS against tlie said property does 

not exceed ^ dollars. I hereby authorize you to insure said property for 

dollars for — '■ years, in such company as you may sélect, to pay 

the premiuin out of the loan," etc. 

The application is also written on a printed blank, viz. , on "South 
Form No. 1." This isalso careful to state that the agent is agent of the 
applicant, Mrs. Roundtree. ' ThiS' agent, who is designated on form No. 
1 by the Corbin Banking Company as their "correspondent," forwards 
the application. If the loan is àccepted, a draft is sent by the Corbin 
Banking Company. The agent withdraws 20 per cent. , 5 per cent, h e re- 
tains for himself, and the 15 per cent, he remits to the Corbin Banking 
Company. The borrower exécutes a note for the full amount of the loan, 
but one-fifth of the amount in this case was never paid to him. Now, it 
will be observed from the agreement quoted above that Mrs. Roundtree 
promises to pay the subagent, who in this case was one John W. Robinson, 
the predecessor pf Duncan & Miller, $500 for his services in negotiating 
the loan. Nothing was said in the agreement to notify her that 15 per 
cent, or $376 would go to the Corbin Banking Company, and yet this 
was true, and Duncan & Miller testify, that it is învariably true. To 
use Miller's language, "the Corbin Banking Co. gets 15 per cent.; we 
get 6 per cent.; and at a commission of 15 per cent., which is the rate 
now, the Corbin Banking Co. gets 10 per cent., and we get 5 per cent." 
This witness is asked this question: "TJ^e Corbin Banking Co. représenta 
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Sherwood in making a good many loans in Houston county?" He an- 
swered: "I don't know what the connection is between the Corbin Bank- 
ing Co. and Sherwood, but occasionally Sherwood's name appearsas the 
lender, and sometimes the American Preehold Mortgage Co. , sometimes 
others." "Question. Sherwood, a good many times, madethe loan, — a 
number before and a number since? Answer. Yes, sir; unqUestion- 
ably." Now, it will be perfectly manifest to the intelligent mind that 
this gigantic business, carried on in the manner pointed ont, has for its 
largest profits the exorbitant charges of 15 and 20 per cent., so-called 
cornmissions, which are exacted from, the necessities of the borrower in 
pjain violation of the law, but with the artful and specious device whereby 
the borrower is had Xo sign a paper stating that the person who negotiates 
the loan is his agent, when it is perfectly évident that he is the agent of 
the money lender. The relation of principal and agent arises whenever 
one person, expressly or by implication, authorizes another to act for 
him, or subsequently ratifiés the acts of anotiher in his behalf. Code 
Ga. § 2178; Gheneyv.Woodruff,& Neb. 151; Oheneyv. Eberhardt, 8 tiéb. 
423, 1 N. W. Rep. 197; Secwrity Go. v. Addison, 15 Neb. 336, 18 N. W. 
Rep. 7ô, — a case precisely in point; MaMeson v. Blackmer,4Q Mich. 893, 
9 N. W. Rep.. 445; WUcox v. Chicago, etc., Railroad Co., 24 Minn; 269; 
MiUigan v. Dams, 49 lowa, 126; Reynolds v. ColMns, 78 Ala. 94; Fmch v. 
WOsm, 59 Ind. 93; Paynev. Netmmb, 100 111. 611. 

Duncan & MiUer, no doubt, had heard the application of the- bor- 
rower, but their business in this connection was that of loan agents, and 
for a particular company, and for certain in^ividuals; and they represent 
the lenders in placing the loan, examining the titles, releasing the prop- 
erty from liens, insuring the property, and paying the taxes. It was 
their regiilar business. to invest safely the money of the lender, and there- 
after protect the investmeht. They are now seeking to coUect the money, 
and itappears that ail their actions in the promises hâve been ratified 
by the lender. They were the agents of the plaintiff; and this is mani- 
fest notwithstanding the sedulous attempt to make it appear that they 
were the agents of the défendant. The fact is, this attempt is strongly 
indicative of the illégal character of this business. The qtw animo of the 
parties is of the first importance. Is it not perfectly évident that this 
entire scheme is a device or shift to dodge the usury laws of the state of 
Georgia? If not, why so careful to state that the subagent and corre- 
spondent of the Corbin Banking Company is the agent of the borrower? 
Look at the testimony of Duncan, one of the subagents, who is likewise 
the attorney of the plaintiff: " Question. Who represent the Corbin Bank- 
ing Company as their agents? Answer. We represent the 6ojT<neer. Q. 
Don't you also represent the Corbin Banking Company? A. Theynever 
paidus anything. Q. Didn't you say at the last court that you were 
the agents of the Corbin Banking Company? A. I said, in that wày we 
send to themand negotiate." Again: "You didn't get the $500 com- 
mission for yourself? Anmer. No, sir; we got only 5 per cent. Ques- 
tion. What became of the balance? A. I don't know," Again: "You 
hâve a regular correspondence with the Corbin Banking Company? An- 
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su'er. Yes, sir. Qitestion. Receive instructions from them as to the mat- 
ters you attend to for them? A. Yes, sir." 

It is true that there must be an intention knowingly to contract for or 
to take usqrious interest, for if neither party intend it, but act hona fide 
and innocently, the law will not înfer a corrupt agreement. Where, in- 
deed, the contract upon its very face imports usury, res ipsa loquitur, the 
thing speaks for itself. This distinction was laid down as early as the 
caseof^Mtton v. Doimham, 2 Cro. Eliz. 643; Bedingfield v. Ashley, Id. 741; 
Roberts v. Trenayne, 3 Cro. Jac. 507. Thesame doctrine bas been acted 
upon in modem times, as in Murray v. Harding, 2 W. Bl. 859. where 
GouLD, J., said thàt the ground and foundation of ail usurious contracts 
is the corrupt agreement. Floyer v. Edwards, Cowp. 112; Hammet y. 
Yea, 1 Bos. & P. 144; Doev. Gooch, 3 Bam. & Aid. 664; and Solartev. 
MekiUe, 7 Bam. & G. 431. Vide opinion of Mr. Justice Stoey in BarA 
V, Waggena-, 9 Pet. 399. 

Now, the agreement by which Mrs. Roundtree promised to pay 20 per 
cent. , in addition to the 8 per cent, per annum interest, to pay ail pre- 
miums of insurance, ail taxes, and to pay ofif ail liens, is part of the plain- 
tiflE?s cafle; it is an essential part of the contract, and was put in évidence 
by the plaintiff, Unquestionably it is the. rankest usury. It is not dis- 
puted that one who negotiates a îoan may be allowed reasonable compen- 
sation for his expenses and trouble, in addition to interest. But where 
thei'e. is no expense, and no trouble, there cannot properly be charged any 
such rémunération. Tyler, Usury, 335. And no décision can be found 
where a court of justice hàg sustained a charge of 20 per cent., where 
any knowledge of such charge was traceable to the money lender. But 
hère is 20 per cent, in addition to 8 per cent, per annum, Indeed, Lord 
Tenteeden, in Meagoe v. Simmona, 1 Moody & M. 125, held that, where 
the lender stipulâtes with the borrower that the latter shall pay a com- 
mission to the lender's agent,' it is usurious, although the lender himself 
retains nothing but the légal discount. This, Mr. Ty^^r says, is a well- 
considered case. The truth is, the enormous commissions charged are 
merely intended as a mask thrown over the transaction. The statute of 
Georgia quoted above is intended to defeat schemes of this character, 
and a fraud upon a statute is a violation of the statute. Bank of U. S. 
V. Owens, 2 Pet. 527. The services rendered in the negotiation of this 
Ioan, had they been rendered the défendant, when in fact they were not, 
would not bave been worth at the most more than a tenth of the sum 
charged. Nor is this, under the circumstances, a question for the jury. 
Itis usurious on its face; and, in the absence of explanatory proof, it 
was the duty of the court to say so. ^teele v. Wkvpple, 21 Wend. 103. 
This is especially true, as a matter of practice, in a court of the United 
States. Hathaway v. East Tennessee, V. & G. R. R., 29 Fed. Rep. 489. 

The plaintiflF relies with great apparent confidence upon the case of 
(M V. Palmer, 116 U. S. 98, 6 Sup. Ct. Rep. 301. There Burnham 
had $10,000 belonging to a relation, Mrs. Davidson. Call applied in 
writing for a Ioan; and Burnham, thinking Call's proposition a favor- 
able one, decided to accept it for Mrs. Davidson, and afterwards sent 
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the iBoney to Emmettsburgh, to a firm of bankers, of which he was a 
member, for Call. The bankers, Burnham, Ormsby & Co., took Call'a 
note for $10,000, with 10 per cent, interest, which Call secured by 
mortgage. They paid him only $8,000, retaining $2,000 as compensa- 
tion for their services in negotiating the loan. No part of this sum was 
paid to Mrs. Davidson. She did not know that it had been deducted; 
and she never authorized Burnham, or Burnham, Ormsby & Co., to 
loan her money at greater rate of interest than 10 per cent., or to retain 
any commission or bonus out of the sum lent. In short, she received 
no benefit, nor had any knowledge of the usurious charge. This appeared 
from the proof, and it was manifesdy to be held, and was held, not 
usurious as to her or her assignées. In rendering the décision, Mr. Jus- 
tice Woods uses language which is quite significative of the rights of the 
parties hère, had this not been true. 

It wiU be observed that in the case of OaM v. Palmer there was but a 
single transaction. Hère there is a continuons and settled business, with 
an elaborate System, with printed forms, classified with référence to the 
différent sections of the country, correspondents, and subcorrespondents, 
and printed instructions to correspondents, with usually a charge of 20 and 
alway s a minimum charge of 15 per cent, above the rate of interest aHowed 
by the laws of the land . Under such circumstances, one who lends money 
by this System will be chargeable with knowledge of ail the facts which 
he could bave ascertained by inquiry. It appears from the évidence that 
Sherwood made many loans within the confines of one county, and cer- 
tainly it is presumable that he knew the terms upon which, under thèse 
circumstances, bis money was loaned. ' This bas been expressly held by 
the suprême court of Connecticut, a tribunal whose judgments are en- 
titled to high considération, in the case ofEogera v. Btichingham, 38 Conn. 
81. The doctrine is there announced in thèse words: "Authority to 
make a usurious loan wiU not be presumed where the agency is spécial, 
and limited to a single transaction. It may be presumed where the 
agency is gênerai, and embraces the business of making, managing, and 
collecting the loans of a moneyed man." A fortiori will it be presumed 
where it constitutes a great and comprehensive business, covering entire 
states, and especially where the courts bave rendered décisions making 
public and évident the nature of the business carried on by theCorbin 
Banking Company through which ail the loans are placed? Vide New 
England Mortgage Security Go. v, Addison, 15 Neb. 336, 18 N. W. Rep. 
76. The action of this loan agency, in withholding 20 and 15 per cent, 
commissions, is a matter of public notoriety. It wiU be presumed that 
they had authority to do as they did. It will be inferred from the gênerai 
manner in which they bave been allowed to proceed for a period sufficiently 
long to establish a settled course of business. Martin v. Webb, 110 U. S. 
14, 8 Sup. Ct. Rep. 428; Merchants' Bank v. State Bank, 10 Wall. 604. 
If it werenot true, however, that the plaintiff was engaged in the busi- 
ness of a usurer, certainly the circumstances were such as would put a 
man of ordinary business intelligence, lending bis money by this System, 
on inquiry.. Let us suppose that the first loan was legitimate so far as 
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SheïWôod, the plaintiff, was concemed. The Gorbin Banking Company 
con^iHues to take his money to lend in a remote state. Presumably he ex- 
pects the retum of his principal with 8 per cent, interest. He lends to 
many persons through thésame agency. Ought he not to inquire the ternis 
of the côii tracts upon which his money is loaned? A man of ordinary bus- 
iness intelligence is presumed to know the character of the contracts made 
with hîs'money. He should hâve inquired what was the compensation of 
the Corbin Banking Company. Lending money as a business, he should 
hâve knovTO the amount of the commissions that his agents chàrged. 
He cannot shut his eyes and ears to the nature of thèse transactions, and 
thus empower others to carry on a stupendous business, in violation of 
laW, with his money, without sharing the responsibility for their con- 
duct. This being true, he is chargeable with notice of ail that he would 
hâve found out on inquiry; and, certainly, there would be no want of 
witnessea to satisfy him that the agents were violating the law. In Oali 
V. Pcdîtier^ mpra, it was clear that tbe principal lender knew nothing about 
the usury. And so in Boardman v. Taylor, 66 Ga. 648. In the last 
case, Ohief Justice Jackson used this language: "The paynaent of the 
mOney to Plant and Son to negotiate the loan, which money Taylor never 
got, and of which he knew nothing, cannot convict him of usury, or taint 
the loan he made with the leprosy of usurious interest." 

In the présence of the presumption which anses from the settled char- 
acter of this business, and the facts which should put the plaintiff on in- 
quiry, having shown the usury, the défendant may rest his case; and 
the plaintiff is then called upon to show that he did not know, or au- 
thorize, oï consent to thèse usurious charges; otherwise the défendant is 
entitled tô a déduction therefor. Maine Bank v. Butts, 9 Mass. 55 ; 
Boberts v. Trmayne, 3 Cro. Jac. 508; Childers v. Decme, 4 Rand. (Va.) 406; 
New York Fireinan's Ins. (h. v. Sturges, 2 Cow. 676. The évidence of the 
plaintifif is strangely silent upon this damaging accusation. Certainly, 
if he is not connected with the Usurious transactions, it is compétent for 
him to show it. The effect of the évidence of the plaintiff was to with- 
hold from the court and jury the identity of the person or persons by 
whom the 15 per cent, was appropriated, after Duucan & Miller were 
paid 5 per cent. This does not commend the plaintiff's case to the 
court. I repeat this is clëarly a device to avoid the law of Georgia. In 
Bank v. Owens, 2 Pet. 527, Mr. Justice Johnson, upon a question of this 
character, said: "Courts of justice cannot be made the handmaids of in- 
iquity. Courts are instituted to carry into effect the laws of the coun- 
try. How can they, then, become auxiliary to the consummatiqn of 
violations of the law?" The usury laws are made for the protection of 
the Ueedy; and, in the language of Mr. Justice Field, in Cromwdl y. 
Sao Oô., 96 U. S. 60, "courts will look with disfavor upon the devour- 
ing character of the interest stipulated." In that case it was far smaller 
than that stipulated in this case. Chief Justice Taney, in Brewster y. 
Wak^idd, 22 How. 118, déclares: "Where the party desires to exact 
from the necessities of the borrower more than three times as much as 
t>i>3 législature deems reasonable and just, he must take care that the con- 
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tract is so written iu plain and unambiguous terms, for with auch a claim 
he must stand upon his bond." Chief Justice Best, in the house of 
lords, declared that the policy of ail usury laws in modem times is to 
protect necessity against avarice, and to fix such a rate of interest as will 
enable industry to employ with advantage a borrowed capital, and thereby 
to promote labor and national wealth. 3 Bing. 193. 

It would be difficult to devise contracts which, in their opération and 
effect, would more completely defeat the object of the usury laws than 
the contract now before the court. In its inception 20 per cent, of the 
entire capital is withdrawn. In addition to this, he must pay 8 per 
cent, on a sum he never receivèd, as regular interest. No amount of in- 
dustry in ordinary and legitimate business can compensate the borrower 
for so great a déduction. This is especially true of those engaged in the 
pursuits of agriculture. The courts, ordinarily, bave nothing to do with 
the results of the contracts which people make; but the direful effects of 
such contracts, as that upon which the plaintiff bas brought his action, 
well illustrâtes the wisdom, of the laws of Georgia upon this subject. 
Many familles, who otherwise would hâve enjoyed ail the comforts of 
home and adéquate support, bave been turned out homeless and land- 
less. The head of the family bas been induced by the hope of spécula- 
tive gain to enter into contracts to pay thèse exorbitant and extravagant 
rates of interest for the use of money. Not only does he find that the 
product of his farm is insufficient to pay the principal, but he cannot 
support his family and pay the interest coupons as they fall due. It is 
then optional with the créditer to foreclose his mortgage, or to sue his 
notes for the entire amount. The judgment of foreclosure is obtained; 
the sheriflF or the marshal brings the land of the debtor to the block; 
and a family, with ail its productive capacity to the state, and ail of its 
contentment and happiness within its own circle, is destroyed and scat- 
tered. The money lender is compelled to purchase the farm which he 
obtains for a mere.moiety of its value. Unacquainted with the condi- 
tions of our climate, the character of our soil, and the methods of our 
agriculture, he is unable to cultivate his acquisition in a manner prof- 
itable to himself, or bénéficiai to the state. Persisted in, this monstrous 
System would reduce the agricultural population of the state to the con- 
dition of a landless tenantry, with ail of the dégradation of manhood, and 
ail the wretchedness and pauperism, this is known to entail. 

In every possible view, therefore, the systemis absolutely ruinous, and 
well bas the expérience of those who bave observed the effect of this bus- 
iness justified the déclaration of Mr. Justice Johnson, in De Wolf v. John- 
son, 10 Wheat. 385, where he déclares that "usury is a moral taintwher- 
ever it exists." He continues: "No subterfuge shall be permitted to 
conceal it from the eye of the law." This is the substance of ail the 
cases, and they only vary as they foUow the détours through which they 
had to pursue the money lender. 

Nor is this expérience confined to our own state, or our owu times. 
In an important case in the court of errors of the state of New York, in- 
volving the question of usury, the illustrions Chancellor Kent bas given 
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to US certain facts of history with relation to usury laws in gênerai. "If 
we look back upon history," said he, " we shall find that there is scarcely 
any people, ancient or modem, that hâve not had usury laws. The 
Romans through the greatest part of their history had the deepest ab- 
horrence of usury. It will be deemed a little singular that the same 
voice against usury should hâve been raised in the laws of China, in the 
Hindu institutes of Menu, in the Koran of Mahomet, and perhaps, we 
may say, in the laws of ail nations that we know of, whether Greek or 
barbarian." "In England, usury was an object of hatred and légal an- 
imad version, at least as early as the time of Alfred." The statute of 37 
Hen. VlIIi, c 9, not only made usury iUegal, declared that the usurer 
should forfeit for every offense the total value of the money or thing for- 
borne, but that he should suffer imprisonment, and that one moiety of 
the forfeiture should go to the king, and the other to the prosecutor. 
And while the British people at this time hâve free trade in money, as in 
everything else, the American states hâve, almost without exception, 
adopted laws prohibiting an unreasonable rate of interest. Hère , at least, 
the utterances of Lord Redesdale are applicable, when he said: "The 
statute of usury is interposing its warning voice between the creditor and 
the debtor, even in their most secret and dangerous negotiiations, and 
teaches a lesson of modération to the one, and ofifers its protecting arm 
to the other." 

In this case the plaintiff must be content, so far as the action of this 
court is concerned, with his principal actually paid to the défendant and 
8 per cent, interest thereon, with attorney's fées. The verdict by which 
he has been deprived of the 20 per cent. so-caUed commissions, in- 
cluded in the face of the note, but never received by défendant, is sus- 
tained, and the motion for a new trial is overruled. 



Marshall v. Tdenbull and others.' 
{Cireuit Court, E. D. Neuo Tcrk. August 10, 1887.) 

. In JTJNCTTON— Aï"Fn)AviTs— CONPLicT oï' Tbstimont 

Complainant, as holder of bonds which a certain tract of land în the delta 
of the Orinoco waa mortgaged to secure, applied for a preliminary injunc- 
tion restraining défendants from committing any injury to said land. Noth- 
ing appeared in the moving papers to show that défendants were in any way 
interfering with the land in question except by clâiming title to it, and the af- 
fldavits disclosed a conflict of testimony which could be passed upon safely 
only on the trial of the action. Seld, that the détermination of the rights of 
the parties should be postponed until the trial, and the motion for a prelimi- 
nary injunction be denied. 

. Samb— Prévention of Wastb — Fokkign Laud— Powbb to Enjoin. 

A défendant, properly served, may be enjoined from committing waste 
upon, or otherwise impairing the value of, property in which the complain- 
ant is intereated, even though the property is situated abroad, provided a case 
for the interposition of a court pf equity is made out. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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In Eqnity. 

W. M. Safford, for complainant. 

Silos M. StUwéll, for défendant. 

Lacombe, J. This is an application for a preliminary injunctîon to 
restrain défendants George Turnbull and the Pedernales Company, their 
a:gents, associâtes, servants, etc., from committing any injury upon a 
certain tract of land in the delta of the Orinoco, or doing any other act 
to the préjudice of the complainant, who is the holder of certain bonds 
which said tract of land is mortgaged to secure. 

The défendant TurnbuU raises a preliminary objection, viz. : That the 
court has iio jurisdiction of the action, the bill being for the foreclosure 
of a mortgage on lands situated in a foreign country. The question of 
jurisdiction need be considered at this stage of the proceedings so far 
only as it is germane to the matter now before the court. The particu- 
lar relief prayed for in the bill, and which the court is now asked to ex- 
tend to the complainant, is concededly within the power of this court. 
A défendant, properly served, may be enjoined from committing waste 
'.ipon, or otherwise impairing the value of, property in which the com- 
plainant is interested, even though the property is located abroad, pro- 
vided a case for the interposition of a court of equity is made ont. 

The afiSdavits admitted upon the motion disclose a complicated con- 
dition of affairs, with an unusual display of personal bitterness. Upon 
questions of fact so simple as apparently to preclude the possibility of 
an honest mistake in their statement, the respective affiants flatly contra- 
dict each other, and it is ha'rd to escape the conviction that there has 
been an abundance of false swearing. 

It appears that in 1883 the government of Venezuela granted to one 
Fitzgerald a concession, for 99 years, of several hundred thousand acres 
of land (including the island of Pedernales) situated in the delta of the 
GrinocO, upon certain terms and conditions. This concession Fitzgerald 
transferred to the Manoa Company. The latter company leased to Henry 
F. Stone t^at part of the concession known as the island of Peder- 
nales. Stone and bis associâtes created the International Asphalt Com- 
pany, and subsequently the Pedernales Asphalt Company, to operate 
under such lease; the island being supposed to be valuable by reason of 
an asphalt lake therein situated. Subsequently, and early in 1886, the 
défendant George Turnbull received from Guzman Blanco, at that time 
minister and envoy from Venezuela to London and Paris, a concession, 
or rather a contract to give a concession, including ail the territory orig- 
inally conceded to Fitzgerald, On September 10, 1886, this contract 
was approved by the président and fédéral council of Venezuela; the same 
authorities having, on September 9, 1886, declared the Fitzgerald con- 
tract void and forfeited. The complainant urges that the new contract 
is either whoUy void as to the Manoa Company, by reason of the cir- 
cumstances under which it was made, or that it inures to the benefit of 
the Manoa Company, (complainant's mortgagor,) by reason of the trust 
relation which it is claimed George Turnbull bore to that company. 
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The claim that the new contract is whoUy void is based oh thé asser- 
tion that was obtained from Blanco. by bribery and ,éorruption. The 
only fact sworn to in support of this assertion is that oh several occa- 
sions TurnbuU has stated either that Blanco was his partner in the con- 
' cession, or that he was to give Blanco "forty-eight per cent, of the fruit 
of the contract. " '■ Whether or not the laws of Venezuela aJIow her foreign 
ministers and other government officiais to beoome interested with for- 
eigners in schemes for developing the resources of the country, nowhere 
appears, although it seems that Blanco was also interested in the Manoa 
Company, holding one-fourth of its capital st«ck, and thai; Gen. Crespo, 
■while président of the republic, was also a stockholder insaid company. 
The défendant TurnbuU flatly dénies that Blanco is interested with him, 
or tliat he ever so stated; and as to one interview referred to in com- 
plainant's aflSdavits he is corroborated by the évidence of another wit- 
ness. This is not a question to be determined on ex ^saj-fe aflSdavits. The 
véhément and bitter charges and counter-charges with which the aflfidavits 
are filled, indicate a state of affairs which can only besafely passed upon 
at the trial, where the several witnesses may be cross-examined. 

The claim that the new concession inures to the benefit of the Manoa 
Company by reason of the trust relation which it is claimed George Turn- 
buU bore to that company is based upon two assertions. In the first 
place, it i& contended that TurnbuU was the real party in interest in the 
Stone contract, by which the island of Pedernales was leased from the 
Manoa Company. In the second place, it appears that he was elected 
treasurer of the International Asphalt Company, which was formed to 
work that lease, and in which the Manoa Company was a large stock- 
holder. TurnbuU dénies that he is the real party in interest in the Stone 
contract, and says that, though elected treasurer of the company, he 
nevei acted as such. Without discussing the confiict of testimony thus 
presented, it is suflBcient to say that there is nothing in the affidavits to 
show that TurnbuU or the Pedernales Company are, either of them, in 
any way interfering with the island of Pedernales, except by claiming 
title thereto. The spécifie acts charged against thèse défendants are 
the mining of ore from some other part of the original concession. 
Of course, the duty, if any which TurnbuU owed, as holder of a trust 
relation. to the Manoa Conipany, was limited to the subject-matter of the 
Stone contract, and of the International Asphalt Company. The subject- 
matter is the island of Pedernales, and the asphalt lake therein. There 
is nothing shown in the moving papers which calls for the summary 
granting of a preliminary injunction to restrain défendants' action as to 
the island and lake, and therefore, in view of the confiict of testimony 
presented by the affidavits, the détermination of the parties' rights should 
be postponed tiU the trial. Motion denied. 
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Mills v. Hhrd and others. (No. 532, and Three Other Cases.) 
(Oireuit Court, D. Oonneetieut. Septenxber 19, 1^87.) 

1. BqUITT— PlBADING — MuLTIFAKIOTISNESS— PkATBB FOB AcCOTJNTINa AND In- 

JDNCTION. 

Complàinant, a stockboldër, taruatee, and créditer of anunincoiporated as- 
sociation, brought a bill against his co-trustees for the winding up of the 
afiairs of the company on account of gross mismanagement, for an account- 
ing, and the appointment Of a receiver; also praying for an injunction against 
a proposed fraudulent sale by the trustées of a large portion of the çroperty 
of the a.ssociation. Held, that such a prayer did not mal£e the bill multif arious. 

2. Samb — Enjqinhîg Sale— Vbndke Pbopbr Partt. 

In a bill for an accounting bjr a member of an unincorporated association, 
and pràying an injunction against a proposed fraudulent sale, it is proper to 
make the proposed vende© a party to the suit, although he may hâve no in- 
terest in the accounting. 

Goodvm Stoddard and H. 0. Eobinscm, for Consolidated Rolling Stock 
Co. and bthers, défendante. 

Wm. 0. Case and T. M. MaKbie, for John Hurd. 
: Wm. A, ÏMderwood and ^4. HowéUs, for plaintiff. 

Shipman, J. This is a demnrrer to a bill in equity on the ground of 
multifariousness in improperly joining distinct and independent matters 
in one bill. The facts in the oase, as they appeared upon the plaintifif's 
motion for a preliminary injunction,' are stated in MHJs v. Hurd, 29Fed, 
Rep. 410. 

The bill in No. 532 allèges, in substance, as foUows: The plaintiff and 
the défendant Hurd were the originators of the unincorporated associa- 
tion or partnership suh modo formed for the purpose of owniug and leas- 
ing railroad freight cars, known as the Bridgeport RoUing-Stock Associ- 
ation, were the original trustées thereof, and are still trustées. Hurd 
was and is ite président and treasurer. Ail the stock of said company was 
issued to him. He furnished to it freight cars which he claimed were fur- 
nished in exchange for said stock. Thèse shares he afterwards sold to 
sundry persons. He bas had the entire management of the moneys 
and property of said association. The plaintiff is a stockholder in, 
and créditer of, said association. Subsequently the défendants Ritehie, 
Trubee, and Cogswell became trustées. The bill then sets out at length 
the particulars in which Hurd bas mismanaged and misappropriated 
the property and funds of said association, has failed to render proper 
and accurate accounts, and has been guilty of a breach of his obligation, 
as a trustée and manager. It allèges that he has a large amount of its 
funds in his hands which he refuses to pay or acçount for properly, that 
there is no hope of his coming to an honest account with said associa- 
tion, or. voluntarily or honestly distributing ite assets, and that said 
Ritehie, Trubee, and Cogswell are supine, and either. will not or cannot 
afford any assistance to the stockholders in this jegard. The bill fur- 
ther aUeges that the four trustées, other than bimself, bave made an 
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agreement with the Consolidated RoUing-Stock Company, also a défend- 
ant; and claiming to be a Connecticùt corporation, whereby ail the cars 
belonging to the Bridgeport Company, and some of its funds, and ail 
the cars of three other companies, are to be conveyed to said Consoli- 
dated Company; that said conveyance is to be without considération, ex- 
cept an issue, in the future, to the stockholders in said four associations, 
of the shares of stock of the Consolidated Company, in exchange for 
their respective shares in said associations, leaving shareholders, who 
were unwilling to make said exchange, subject to such terms as said cor- 
poration may offer, or else to a resort to légal remédies; that this schéma 
is promoted by said défendant trustées without the consent or request 
of the majorityofthe stockholders, and, if carried out, would be a fraud 
upon their rights; that said transfei- is intended by sîiid four trustées 
and those having control of said Consolidated Company to be fraudulent 
and for the purpose of putting and leaving the shareholders in the posi- 
tion whiqh has been described, and that sfiid conveyance, notwithstand- 
ing the protest of the plaintiff, iis about to be made. The prayer is for 
an account by said Hurd, and by the other trustées, of ail his and their 
financial dealings with said cômpany; that ail the défendant trustées 
may be enjoined against selling or disposing of any of the assets of said 
companj' to the new corporation, or to any other person, and from collect- 
ing any dues belonging to said companies; that the Consolidated Com- 
pany may also be enjoined against purchasing the cars or other assets of 
said association; that the affairs of said company may be wound up, it» 
property sold, ahd the proceeds distributed among the shareholders, and 
that this may be done by the aid of a receiver, who shall take possession 
of its property. 

The three other bills make the same allégations and the same prayers, 
mutatis mutandis, in regard to the three other companies. 

The bill is by a stockholder, trustée, and créditer of an unincorporated 
association against his co-trustees, in which a number of the Connecti- 
cùt stockholders are also made défendants, praying for a winding up of 
the affairs of the association, on account of the gross mismanagement 
and fraud of its manager, and the supineness of its co-trustees, and for 
an accounting by them ail in regard to the property and funds of said 
association, and for an injunction against a proposed fraudulent sale of 
a large portion of its property, in which intended fraud the défendant 
trustées and the proposed vendee participate. The bill makes no différ- 
ent or additional allégations on account of the différent characters in 
which the plaintiff présents himself. 

It must be observed, and this I conceive to be the important point 
upon this demurrer, that ail the allégations in regard to the sale relate 
to a proposed sale only. It is not alleged that such sale has been con- 
summated, nor is there any prayer for its cancellation, or for a return 
of the property in the hands of the Consolidated Company to the receiver. 
The prayers in regard to a delivery of property relate only to the trustées. 
If the bill had counted upon an executed sale, and had prayed, not only 
for the tvinding up and settlement of the business of the company or 
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parlnership, but for a rescission of a fraudulent sale made by a majority 
of its managers toa third persoa, and a return to the receiver of the prop- 
erty so attempted to be sold, a question would bave arisen upon wbich 
the authorities differ, and wbich is, in my opinion, to be determined by 
the allégations and facts in each particular case. The cases of Sawyer v. 
Noble, 55 Me. 227, cited with approbation in Walker v, Powers, 104 IJ.: 
S. 245, and Scdvidge v. Hyde, Jacob, 151, are exam pies of the views 
■which courts havè taken agaiùst the union of such matters upon the 
ground that they are independent. The cases of Hayes v. Heyer, 4 Sandf. 
Ch. 485, and oî Attomey General v. Cradock, 3 Mylne & C. 85, are ex- 
amples of a différent yiew, which was based, in the latter case, upon a 
state of facts peculiar to itself. 

The bill is, then, in substance, for the winding up of the affairs of 
the Bridgeport Company, and an accounting by its trustées and mana- 
ger, and ^o asks for an injunction against a proposed sale upon the 
ground that, if consummated, it would be the exécution of an intended 
fraud, and would still further waste the assets of the company. Such a 
prayer does not make a bill multifarious, for it would be a technicality, 
without foundation, if a partner could not, in addition to bis remédies 
against the aiready consummated frauds of bis copartners, ask, in the 
same bill, for a préventive remedy against a fraud not aiready consum- 
mated, wbich is being planned, and which, if completed, would resuit 
in the scattering of bis property. It is proper in such a bill for an ac- 
counting by one partner, if an injunction is asked against a proposed 
fraudulent sale, to make the proposed vendee a party to the suit, al- 
though he rnay hâve no interest in the accounting. 2 Lindl. Partn. 
880; Bevan v. Lewis, 1 Sim. 378. So far as the défendant trustées are 
concemed, the bill does not join distinct causes of action. Its object is 
to show the necessity of a winding up by judicial action. The weight 
of the allégations is upon Mr. Hurd, but the necessity of a winding up 
by the interposition of a court is enforced by the averment that the other 
trustées are too négligent and inatteniive to do the work themselves. 

I bave intentionally refrained from a discussion of the gênerai princi- 
ples in regard to multifariousness, mindful that the attempt to state ab- 
stract propositions in regard to the subject is not fruitful of benèfit. 
"Every case must be governed by its own circumstances." Oainea v. 
Chew, 2 How. 619. 

The demurrer is not allowed. 
v.32F.no.2— 9 
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WiTTERs, Receîver, etc.j «. Sowles, Ex'r, and othérs. 
''' (Circuit Court, D. Vermottt. Augnat IS, ISSl.) 

1. ExEctTTOSs— Patmbnt ôf Legacies— Insufficiéncï Of Assbts— Thansfeb 

OF BÀSK Stock to ResidxtaAt Legatbe. 

4-P exécuter representing that he had gufflcient aesets to pay ail legacies, 

, but qlîng no inventory, obtained'a decree that he pay the legacies, and that 

the rèsiotie be paid to the residuary legatee, and af terwards transf erred to the 

residuary legatee, with her assent, certaip shares of bank stock belonging to the 

,, estate, the dividends on which were af terwards paid to the executor, who wa» 

the husband of the residuary legatee. Thé remaining assets were insufflcient 

to satisfy the legacies. In an action brought tg charge the estate with an as- 

sessment pn the stock, Aeld, that the transfer was yalid, and passed the title to 

the residuary Içgatee. 

2. SaMB— CONVETAHCK BT ExECU'tOR— Rbsiduaht LbgAtbe. 

A conveyance by an executor to the residuary legatee, who is his wife, i» 
good ât coibinon law. i:,- 

Si Nationai, Banks— Liabimty of Shaebholdeks— Estatb of SHAItE^9LDBB — 
Liabilitt of Lbgatbbs and Dbvisebs. 

Utider Rev. St. U. 8. § 5151, rendéring sharéholders indîviduàlly responsiblé 
for the liabilities of a national banï to the extent of the value of; their stock; 
and section 5152, providing thatitjie estate of a shareholder in, the hands of 
the ejcecutor shall he liable in liké nianner and to the samé éxtènt that the 
testatoi' wonld be if living,— assets whichhaVe been transf erred to devisees 
or legatees cannot be subjected to liabilities of the bank accruing after the 
transfer. ;;,; 

4. Samb— À8SES8MBNT ON Stock— LiABiLiTY OF Lbgàtbb. 

On the représentations of the executor that he had more thansufflcient as- 
sets in his hands to satisfy ail debts and legacies, he was decreed to pay de- 
fendant 8, 8. her legacy, çutneglected to do so until after the failure of the 
national bank in which the testàtor was a stockholder, when he delivered 
propertyto her trustée in salisfadtîon of the legacy. ffelA, that under the 
statutes 'ibove quoted, the legatee: and her trustée were éhargeable with an 
assessment upon testator's stock to meet the liabilities of th^bank accruing 
bèfore actuâl delivery to the legatee. 

5. Samb— Sale of Stock fob Tàxeïs— Transfer on Books of BÀNk. 

In 1865; a tax collecter assumédto sell 50 shares of testator's bank stock for 
delinquent taxes, and they were bid in by défendant E. S., but they were never 
trangferréd on the bodks of the bank. E. 8. received the dividends until thé 
validity of the tâx was adjudgédl and af terwards they Werè recéived by tes- 
- tator. \ff«W that, under thé lawS of iVermont then in force relating to the en- 
forcement of taxes, no title passed. and; that there was no such acquiescence on 
thé pai^t o'f t'estator as to maké the sale good. 

6. SAME— TBANSFliR Oï' SïbCK- CoSslriÉBA'riON— TlTIiB. ' 

Where an executor, without considération, transfers hatak stock in trust for 
his own beneflt, and to enable the transférée to become.a djreç^pr of the bank, 
the title, for the purposes of assessment, rèmains witli tihéexecutor. 

7. Samb — Insolvency — Assessment — Set-Off. ■ . ■; 

In an action by a receiver of an insolvent bank to charge the estate of a 
shareholder with an assessment on his shares, the executor claimed, by way 
of set-ofE, that property belonging to the estate had been deliyered to the 
bank, upon the understanding that it should be applied on the assessment if 
the bank should fall. Seld not a proper subject of set-ofE, even though the 
bank examiner assented to the agreement. 

8. Taxable Pbopbbty — Sworn Invbntoeies — Disclosurh of Contents — Evi- 

dence. 

Under Laws Vt. 1883, No. 2, §§ 36-28, providing for sworn inventories by 
tax-payers of taxable property, the listers of the town, in an action between 
a receiver and stookholders of an insolvent national bank, will not be allowed 
to disclose the contents of such sworn inventory; nor will the town clerk. 
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haviiig ifrii^ ciiftody, be aljowed to produce it; but a witaiess who assiated fhe 
tàx-pay.er in making ihe înveiitory, and sawits contents; with Ler pert&ission, 
bef oire it'wàs tkken by thè lister,' may bé examined as to îts contents. 

9. Same— RuLE IN VEftMoN'r— Enfoecembnt in United States Court. 

The ruleof the Veçtaorit statutes, prohibitin^ the disclosure by listers, or 
the production bythetpwpclerks, oj the sworn inventories of tax-payers, will 
be enforced in an actibn in thè' Ùiiited States circuit court for the district 6i 
Vérmont. 

10. Nawonai. Banks— A8SKSSMENT-+-S111T to Chabob Bbtate— Plbading. 

In a suit in equity, brought by tbe receiver of a national bank, to charge 
th^ asséts of the estate of a testator, in the hands 6f the executor and devisees 
àtid légateés, with an asis^ssment on certain shares of the capital stock of the 
bank, the bill was framed so as to charge défendant M. with the assets in her 
hands, as, leg^tee, with the payment of the assessment oa the testator's.stock. 
Held, that she could nbt be charged in this action as oWher of the stock. 

11. EQniTt— DePKEE— COBBliCTION BEFORB SiGNATtJKB CE ENTKY. 

' Bèf ore the decree is entered or signed, the court, at the suggestioû ol either 
party, oï on its own motion, will correct any error or oversight that may ap^ 
pear in the décision or décrétai order. 

Okegter W. Witters and ChiyC. Noble, for orator. 

Edward A. Smvles and Kittreâge Haakins, for Edward A. Sowlés and 
Margaret B. Sowles. 

Edward. A. Sowles, for Susan B. Sowlea. 

W. p. Wuson, for Town of Fairfax. 

Alieri P. Cross, for Town of St> Albans and défendants Afwood. 

WHEEliKR, J. This bill is brought to charge the assets of the estate 
of Hiram Bellows, in the handS of the défendant Sowles, as executor, 
and of the other défendants, ad devisees and legatees, with an assessment 
on 430 shares of the capital stock of the First National Bank of St. Al 
bans, of the par value of $100 each, made by the comptroUer of thf 
currency equal to that amount. At the time of the organization of the 
bank, in 1864, the testator took 450 of its 1,000 shares, and they wero 
placed to his name on the books of the bank. In 1865 he refused, to 
pay his taxes, and the coUector advertised and assumed to sell 50 share? 
of this stock, which were bid off by the défendant Sowles and paid for 
by money of the bank, for which he gave his note. The collecter made 
no transfer of the stock on the books of the bank, and it stood there the 
same after\yards as before. The validity of the tax was in suit between 
the testator and coUector, and was finally decided against the testator 
in 1869. Beliows v. Weéks, 41 Vt, 590. To about that time Sowles re- 
ceived the dividends; afterwards the testator did. After the death of the 
testator, Sowles paid his note given for the stock to the bank. It is 
claimed now that Sowles became the real owner of thèse 50 shares, and 
that the estate of the testator is not liable for the assessment upon them. 
The laws of the state for the distraint, keeping, and sale of property foi 
taxes did not, at that time, apply to property of this nature, and the at- 
tempted sale by the collecter had no effect whatever upon the title. 
Barnes v. HaU, 65 Vti 420. It is urged, however, that the acquiescence 
of the testator, shown by permitting Sowles to receive the dividenda, 
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made the sale good. Ho^ever this might bave been îf Sowles had con- 
tinued to receive the dividends after the contest was over, bis yielding 
the right to them, from tbat time, to the testator, shows with plainness 
that they both understood tbat tbe stock belonged to the testator, and 
tbat tbe receipt of dividends and payment for tbe stock were to be ad- 
justed on tbat basis. Sowles bas, since the death of the testator, under- 
taken to tfansfermore shares as executor than would remain to the tes- 
tator, without thèse, which shows the same thing. The real title to 
thèse shares appears, therefore, to bave been in the testator, as the rec- 
ord title on the books of tbe bank was, at the time of bis death. He 
died October 18, 1876. At tbàt tinie he was still tbe owhèr of the 45C 
shares, and they ail stood in bis name on the bocks qf tbe bank. He 
left a will providingfor varions devises and bequests to tbe défendants 
otbér than Sowles, the executor, and made bis wife, Susan B. Bellows, 
residuary legatee, and appointed tbe défendant Sowles executor, with- 
out requiring additional surety on bis bond. Letters testamentary were 
granted accordingly, witb additional surety for the payment of debts, aa 
required by tbe laws of Vermont in such cases. Rev, Laws, § 2067. 
Proceedings were taken for ascertainiiig the debts due from the estate, 
and the executor satisfied some of the legacies wholly, and others in 
part, out of the assets of tbe estate. Ten shares of the stock were trans- 
ferred by the executor to Oscar A. Burton, and 10 to George W. Foster, 
in a manner about which no question is now made. 

In 1880, Susan B. Bellows died, leaving a will making, so far as is 
matèrial, the same devises and bequests as were made by the will of Hi- 
ram Bellows, except that their adopted daughter, Margaret B. Sowles, 
wife of Edward A. Sowles, executor of bis will, was made residuary 
legatee in ber will; and Edward A. Sowles was appointed executor of 
ber will, with the same provision that additional surety should not be 
required on bis bond, and that be should not be required to file any in- 
ventory of ber estate. Letters testamentary were granted to him upon 
her estate accordingly, witb additional surety upoû his bond for the pay- 
ment of debts, of which, however, there appears to bave been none. 

Prior to or on Marcb 11, 1881, Sowles, as executor of each of the 
wills, appears to bave applied to the probate court having jurisdietion 
for an order for tbe settlement of bis accounts, and for decrees of distri- 
bution under each will, whereupon notice was ordered to be given for 
that purpose, as required by lawfor such settlement and decrees, on the 
twenty-sixth of the same month, and notice having bèen given the bear- 
ing was continued to the thirtieth. On that day Margaret B. Sowles 
made an application in writing to that court, signed by her as residuary 
legatee, wherein she requested the court to "decree the amoxmt of real 
and Personal estate named in Hiram Bellows' will to E. A. Sowles, ex- 
ecutor therein named, according tothe ternis of said will, without find- 
ing any definite amount in said executor's hands," and "to decree to 
the undersigned ail the residuary portion of real and personal property 
named in Susan B. Bellows' will, or owned by her, without finding any 
definite àmount in E. A. Sowles', executor's, hands, without any inven- 
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tory or spécification of items, or articles or estate," and aîded, "and I 
accept the same without further spécification, and exonerate said E. A. 
Sowles, as executor, named in said wills, from further duty or liability 
in the premises." And the court made decree in the case of Hiram Bel- 
lows' estate, reciting the notice and continuance, and the appearance of 
Sowles, executor, and représentation by hira that he had paid, and had 
in his hands sufficient funds and estate to pay, al\ the legacies, leaving to 
be decreed to the residuary legatee both real and personal estate, and 
that after paying the bequests, naming them particularly, the residue 
was devised and bequeathed to Susan B. Bellows, who had deceased, and 
of whose will Edward A. Sowles was executor, and that Sowles, as ex- 
. ecutor of her will, had requested the court to decree the residue to him, 
as such, without an inventory or spécifie amount found; and that the 
court found from the évidence that the testator, Hiram Bellows, died 
seized of estate sufficient to pay ail the debts and legacies, and leavè a 
large àmount of real and personal estate to be decreed to the residuary 
legatee; that he pay to each of the legatees named in the will the sum 
bequeathed in the manner specified, and that the real and personal 
estate therein devised to each was thereby decreed and assigned to each 
as in the will provided; and that the remainder, after paying the lega- 
cies, was thereby decreed to the estate of Susan B. Bellows, residuary 
legatee, of whose will Sowles was executor. And after similar récitals 
respecting the estate of Susan B. Bellows, naming the bequests, and re- 
citin'g the application, in substance, of Margaret B. Sowles, the court 
decreed that the executor pay ail the legacies, and decreed the residue 
to her. No appeal was taken from thèse decrees, and on the next day 
after they were passed, Edward A. Sowles, as executor of the will of 
Hiram Bellows, transferred to Margaret B. Sowles, on the books of the 
bank, in accordance with the bj'-laws of the bank, 400 shares of this 
stock, and that number of shares was credited to her on the stock ledger 
of the bank, and charged to the stock account of Hiram Bellows, Thèse 
400 shares stood in her name on the books of the bank until its failure 
April 7, 1884. 

The bill allèges, as to thèse 400 shares, referring to this transfer pre- 
viously therein set out, that such pretended transfer was made before the 
conditions of the decree had been complied with, by paying the legatees 
the several sums bequeathed to them , of which sums the amount of about 
$40,000 remained unpaid, with less than $30,000 of property in the 
hands of the executor, aside from this bank stock, from which to pay 
this balance; that she had no knowledge of the transfer until a long time 
after it was attempted to be made, and after the bank became insolvent; 
that she never accepted or assented to the transfer, nor received any cer- 
tificale of the stock, or dividends thereon. 

The answers of the executor, and of Margaret B. Sowles, who is made 
a défendant on account of the receipt of assets, admit thèse allégations, 
and she affirms their truth. The answers of the other défendants deny 
them. That the executor had not assets in his hands, aside from this 
bank stock, sufficient to pay the balance of the legacies, at the time of 
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- the transfe^; sufficientlyiappears. ' On the question whetlier Margaret B. 
Sowles kneîy of the transfer pf the stock to; her, and aocepted it or as- 
sentfid Ip it, the other defendai^tg, or sonje of thenij took the testimony 
of the listers of thetown, towhom tax-payers are required to return a 
sworn inventory of thelr taxa,ble property, as to the contents of her in- 
ventories, with référence to whether this stock was therein set down by 
her as her taxable property after the transfer, and called upon the town 
clerk having custody of some of thèse inventories to produce them . Mo- 
tion was made to suppress this testimony, and theoffer to hâve the town 
clerk required to produce the inventories was objected to. The laws of 
the state provide that thèse inventories, after they are made by the tax- 
payers, shall be taken up by the listers, and on or before a certain day 
be lodged in the town clerkls office, and there kept three years; that the 
town clerk shall allow certain prosecuting ofBcers, the listers and select- 
men, and the tax-payers their own, and no otheys, to examine them; 
that they shall be produced in court, by the town clerk, on subpœna; 
and that their. contents shall not be disclosed by;any person having ac- 
cess to them, except as set forth, and in the event of prosecution for 
breach of the provisions of that act. Laws 1882, No. 2, §§ 26-28. 

By section 858, Rev. St. U. S., the laws of the state are made the 
rules of décision in the courts of the United States as to the competency of 
witnesses, except in some respects not material. This provision requires 
this court to enforce that part of the statute of the state prohibiting dis- 
closure. Insurance Co. v. Trust Co., 112 U. S. 250, 5 Sup. Ct. Rep: 119. 
The provision of that statute, as to production of the inventories in court 
on subpœna, applies to production on prosecutions under that act, as ail 
other disclosure is prohibited. The listers should not be required or 
allowed to testify to their contents, nor the town clerk be required to 
produce them, except in suoh prosecutions. The motion to suppress is 
therefore granted, and that testimony not read, and the ofFer of produc- 
tion excluded. 

The testimony of a witness who assisted her in making one of the in- 
ventories, and saw its contents by her permission before it was taken up 
by the listers, was examined as to what they were. Motion was made 
to suppress this. The state law imposes the obligation of secrecy only 
after the inventories are taken up by the listers, and has no application 
to exhibitions of them by the tax-payers before. This testimony is in 
the nature of proof of déclarations and written statements by her, bear- 
ing upon her testimony when she testifies that she did not know that 
the stock was transferred to her. The motion to suppress is denied as 
to this, and the testimony read and consîdered. It shows that this stock 
was put into her inventory as made by her. The grand lists, on which 
taxes are made out, are open and public, and are in évidence. They 
show that this stock ceased to be set to the executor at the time of the 
transfer, and was set to her afterwards, and taxes assessed upon it were 
paid by or for her. Hiram Bellows was président of the bank, while he 
lived, after it was organized; she was the only child and resided in the 
same village. She must hâve known of the stock, and bave known that 
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a large part of the estate, which included that, was comîng to her. She 
did not receive any certificate of the stock, and the dividends were paid 
to her husband by being credited to him in his bank account. This 
latter circumstance is not very strong as showing that she knew of the 
transfer, for they would probably hâve been credited in the same man- 
ner if the transfer had not been made. Taking ail the circumstances to- 
gether, it does not seem reasonable to suppose that she did not expect 
that this stock, which was then worth considerably more than its par 
value, would come to her with the residue that she asked for. She did 
not repudiate it; her husband was, by the common law, which had not 
been changea in this state, entitled to the dividends, and had them, The 
conclusion that there was no want of knowledge and assent on her part, 
necessary to the validity of the transfer, is irrésistible. 

The orator insists, however, that the decrees were so unlawful and ir- 
regular as to fumish no foundation for the transfer; and that the trans- 
fer, without them, and without considération, was inoperative to divest 
the executor of the stock. There is no question hère between legatees 
and devisees about this stock, nor between any such and the creditors 
of the estate. Hiram Bellows had been déàd several years, about seven, 
before the debts of the bank, for the payment of which this assessment 
is wanted, were contracted. Thèse assets are therefore only liable for 
this assessment by virtue of section 6152, which provides that executors 
shall not be personally holden, but the estâtes and funds in their hands 
shall be liable in like manner as the testator would bé if living. The ques- 
tion iswhether this stock was in the hands of the executor, withinthe mean- 
ing of this statute, at the time of the failure. The legatees had nb title or 
right to the property , except under the will. By the terms of the will, and 
the law of the state, they had only the responsibilityof the executor for se- 
curity. The creditors could not be defeated in their rights, but they 
were provided for, as the laws of the state required, by a bond with such 
sureties, and to such an amount, as the probate court should require. 
Rev. Laws, § 2067. The highest court of the state, whose construction 
of thèse proceedings is binding, has held in respect to this very decree 
that, in an action by one of the unpaid legatees for the legacy, the ques- 
tion whether debts and expenses had been paid was not a proper subject 
of inquiry, but was res adjudicata, and that the decree laid a foundation for 
the recoveryof the legacy. Weeks v. Sawles, 58 Vt. 696, 6 Atl. Rep. 603. 
The executor took the risk of having assets suffieient for ail when he 
represented and showed to the court that he had them. This showing 
gave the court jurisdiction to décide that he had them. He elected to 
treat this stock as a part of the residuum; whether it was or not, is not 
now open. It is suggested that no inventory had been filed, as directed 
by the statute, and that there was no property before the court for the 
decree to operate upon. An inventory does not appear to be necessary 
to bring the assets of a deceased person within the^ jurisdiction of the 
probate court for administration. If none is filed, the court may pro- 
ceed to ascertain and decree the assets on proof, as was done, on notice to 
aU, and proof to the satisfaction of the court furnished by the executor. 
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Hohm V. Bridgman, 37 Vt. 28; Weeks v. Soiuîes, 58 Vt. 696, 6 Atl. Rep. 
603. The decree did not separate this stock from the rest of the assets, 
but itsettled conclusively the rights of ail others to the estate, as between 
them and the executor, and left him with control of the whole, with- 
out liability to further account, or otherwise than on hia bond. His 
élection to treat this stock as a part of the residue therefore made it such, 
when carried ont. 

The relation of husband and wife between the executor and residuary 
legatee is put forward as preventing the validity of the transfer, to change 
this stock from his hands to hers. They are one person in laT^, as by the 
common law, in this state, for most purposes, and a sale by him to her 
of his own property would be of no validity, both on that account and 
by reason of her disability to make contracts. But this was not a sale 
of the stock to her, and involyed the making of no contract. He did not 
own the stock, and did not transfer it as his own, but as of the testator, 
by virtue of the authority given by the will to him as executor. As 
early as A. D. 1495, it was adjudged that a fetne covert executrix could 
make sale of lands to her husband, and it was a good bargain. Year 
Book 10 Hen. VII. 20; Brooke, Abr. "Executors," 175. And in Coke 
upon Littleton it is laid down that, if a cestui que use had devised that 
his wife should sell his land, and made her executrix, and died, and she 
took another husband, she might sell the land to her husband, for she 
did it en autre droit, and her husband should be in by the devisor. 112a, 
Hargrove's Notes, 143; Newis v. Lark, 2 Plow. 414, This appears to 
be good law now. Gridley v. Wynant, 23 How. 500; Gridley v. West- 
brook, Id. 503. The reasons are equally strong why a conveyance by a 
husband executor to his wife should be good. The executor separated 
this stock from the rest of the estate. in his hands, and made it a part of 
the residue by Ihe transfer, which was a mère delivery, and it became 
hers by title from the testator. Prom that time it appears to bave ceased 
to be in his hands as executor, and was in hers as legatee. 

On the fifth day of September, 1882, the executor transferred 10 
ahares of the stock to Bennètt C. Hall. The bill allèges that this trans- 
fer was without considération, and in mère trust for the benefit of the 
executor, and for the purpose of enabling Hall to become a director. 
The answer of the executor, in substance, admits this, and there is in 
reality no question made but that the allégations are true. Thèse 10 
shares. upon thèse facts, remained in the hands of the executor, for the 
purposes of this assessment. Bank v. Case, 99 U. S. 628; Witters v. 
Sowles, 25 Fed. Rep. 168. Thèse considérations leave 30 shares in the 
hanfls of the executor subject to the assessment, and for which the "es- 
tâtes and funds," in his hands are liable. Rev. St. § 5152. The as- 
sessment amounts to $3,000, with interest from September 10, 1884, 
the time at which it became due. 

The receiver claims that the assets of the estate which hâve been paid, 
delivered, or otherwise hâve gone to the devisees or legatees, in satisfac- 
tion of their legacies and devises, are still liable for this assessment, and 
that they are chargeable for the amount received up to the amount of 
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the assessment. The devisees and legatees who hâve received the assets 
insist that only those which were left in the hands of the executor are 
liable. The shareholders are liable only by force of the statute, which 
déclares that they shall be held individually responsible for ail contracta, 
debts, and engagements of the bank, to the extent of the par value of 
their stock, Rev. St. § 5151. The liability of the shareholder attaches 
when the contracts are made, debts are created, or engagements are en- 
tered into, by the bank, and it is an original liability, made by the law 
a part of them. Hohart y. Johnson, 19 Blatchf. 359, 8 Fed. Rep. 493; 
Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. Rep. 788. The testator 
did not become liable on account of the stock, except for such debts, 
contracts, and engagements as the bank became liable for during his life- 
time. The ownership of the stock would not of itself create any, not 
even a contingent, liability; but ownership of the stock, and création of 
a liability by the bank, together, would create a liability of the share- 
holder contingent upon the discharge by the bank of its liability. Both 
are necessary to the création of a contingent claim against a shareholder 
or his estate. If such a claim had arisen against the estate, it could be 
enforced against the legatees and devisees to the extent to which they 
hâve received assets; not by bringing the assets back into the hands of 
the executor, but by proceeding diréctly against those who hâve received 
them. Rev. Laws, §§ 2209, 2211 , 2214. None of the liabilities of the 
bank tO meet which this assessment is made, are shown or clairaed to 
hâve been incurred during the life of the testator. Therefore this is not 
a contingent claim for which the assets can be pursued under the laws 
of the state relating to such claims. The statute of the United States 
provides that an executor shall not be personally subject to any liability 
as a stockholder, but that the estate and funds in his hands shall be lia- 
ble in like manner, and to the same extent, that the testator would be 
if living. Rev. St. § 5152. So far as appears or is claimed, ail the as- 
sets of the estate in the hands of those soughtto be charged for them 
were received before any of the liabilities of the bank now in question 
were created, and most of them several years before. If the testator had 
lived, and had disposed of his property as it had been disppsed of under 
his wiU, he would hâve been personally liable to this assessment, but 
none of this property could bave been reached to satisfy it. The mean- 
ing of this statute seems to be that such estâtes and funds as an execu- 
tor or administrator bas in his hands, at the time when the liability at- 
taches, are liable in like manner as the testator would be if living at that 
time, and having in his hands the stock and other property, as the ex- 
ecutor had it in his hands; and not that they are holden as the testator 
would bave been if the liability had attached in his life-time. This case 
is very différent in this respect from Davis v. Weed, 44 Conn. 369. There 
the liability attached before letters testamentary were granted, if not be- 
fore the death of the testator, and therefore it was impressed upon ail the 
assets, and would follow them into the hands of the devisees and legatees 
every where. And it is understood that there the executor or administrator 
can recall property from heirs, devisees, or legatees, if necessary to meet a 
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liability of the estate arisitig or appearing after distribution. Therefore 
the assets were followed and reached, in that case, through the adminis- 
trator. But that does not show that thèse assets can be reached through 
the executor, and are therefore in any sensé in his hands so as to be liable 
to the asaessment. The statute appears to contem plate the stockholders 
as they are at the time of the iûcurring of the liability, and to hold them 
responsible equally and ratably, and not one for another, as they stood 
then. Eev. St. § 5151; U. S. v. Knox, 102 U. S. 422. > Each stands by 
himself as he iS at that time, solvent or insolvent; and, if he is an executor 
or adnainiëtrator, the eState then in. his hands, adéquate or inadéquate, 
and that only , is holden. When thèse devisees and legatees received their 
shares of the éstate of the testator, the bank was apparently, and, in fact, 
so far as is showh or claimed, aniply solvent, and there was nothing in 
that direction then to prevent them from taking a clear title, and the 
law does iiot appear to be such as to make what happened afterwards, 
in which they had no part, disturb their title. The orator has therefore 
no claim for relief against thèse devisees and legatees, and the bill must 
be dismissed as to them. 

The executor appears to hâve delivered to the bank, while its failure 
was impendingi stocks and securities belonging to the estate, to an 
amount much larger than the amount of thèse shares, which were dis- 
posed of by the bank in payment and security of claims against it. He 
sets up iûhis answer that this was done upon an understanding that the 
property should be restored by the bank, if it survived, and applied on 
an assessnolent, if it failed, and one should be made. And he now 
claims that'ëomuch of this property or its proceedsasis necessary should 
bè applied upon this assessment, ahd bar further recovery. He claims, 
upon the. ©vidence, that this understanding was had, with the bank ex- 
aminer as well as with the officers of the bank. This assessment is for 
the purpose of paying those who were creditors of the bank at the time 
of its : failure^ That property went to pay others not creditors at the 
time of the failure, so far as it did pay them. The delivery of the prop- 
erty may hâve, created a liiibility of the bank; if so, the assessment upon 
this and therest of the stock would go ratably upon that and the other 
liabilities if proved and established. A set-off caniiot be made without 
depriving others of their ratable proportion. Besides this, the claims 
are not in any sensé mutual. The claim of the executor, if he has any, 
is against the bank. The assessment never was due to the bank, and 
does not bélong to it. The assessment belongs to the creditors of the 
bank, and is recoverable by the receivér, only for the purpose of ratable 
distribution among them. Ddano v. Butler, 118 U. S. 634, 7 Sup. Ct. 
Rep. 39. This claim is therefore no answer tô the claim for the assess- 
ment, whether this understanding was had or not, or with the bank ex- 
aminer or only with others. There was no receivér, and the examiner 
did not, and probably did not assume to, represent the creditors. 

The bill is not framed to charge Margaret B. Sowles with the assess- 
ment as owner of the stock, but only to charge the assets in her hands 
as l^atee; and itis«aid by Mr. Justice Swayne, in Kennedy v. Gibson, 
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8 Wall. 498, in the opinion of the court rèspécting such assessments: 
" Where the whole amount is to be recovered, the remedy must be at 
law." The bill mast be dismissed as to her, but without préjudice to 
the right to recover against her as holder of the stock. As she bas not 
been joined in her défense by neit friend, but only with her husband, 
who is held chargeable in another capacity, the dismissal must be with- 
out costs to her. 

Let there be a decree for the orator against the défendant Edward A. 
Sowles, that he pay to the orator, eut of the assets of the estiite of Hiram 
Bellows in his hands, the sum of $3,000, with interest from September 
10, 1884, tp the time of entering the decree, together with the costs of 
this suit, within 10 days from the entry of the deeree; and that in de- 
fault of such payment exécution against such assets issue; and dismiss- 
ing the bill as to Margaret B. Sowles, without costs and without préju- 
dice, and as to the other défendants, with costs. 



(August 24, 1887.) 
On rehearing the following opinion was delivered: 

Wheeler, J. Since the fillng of the décision and décrétai order in 
this cause, and before entry or signature of any decree pursuant thereto, 
on motion of the orator, further hearing bas been had as to charging the 
assets of the estate of Hiram Bellows, which hâve passed to Margaret B. 
Sowles, trustée of Susan B. Sowles, with the assessment upon 30 shares 
of stock of the national bank, of which the orator is receiver, still held 
by the executor. At this stage of the case correction of any oversightor 
error can be made on suggestion of any party, or by the court of its own 
motion. Such correction is not the altération of a decree, for as yet there 
is no decree; but is a mère change of the directions for a decree, if nec- 
essary, which may always be done until the directions, as finally sèt- 
tled, are carried into the decree itself and the decree is entered. 

On re-examination of the case on this point, which was not made on 
the argument in chief, it fuUy appears that, at the time of the création 
of the debts of the bank, on account of which this assessment is naade 
necessar'y, there were estâtes and funds in the hands of the executor, 
which were of the testator, to an amount several times greater than this 
assessment upon this stock. It is said in argument that the title to thèse 
assets had before that time vested in the legatees under the decrees of dis- 
tribution. None of thèse assets were specifically bequeathed or distrib- 
uted to the legatee. A legacy of $25,000 was bequeathed to her by the 
testator. The decrees were made on représentations by the executor 
that he had more than sufBcient assets in his hands to satisfy ail debts, 
legacies, and charges. Thereupon he was decreed to pay this legacy. 
He had not done so at the time of the failure of the bank, which, of 
course, was after the accruing of thèse liabilities of the bank. He has 
since assumed to pay it out of thèse assets by deliveriug tbem to the 
trustée at agreed priées, in satisfaction of the legacy. The statutes of 
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the United States provîde that the estâtes and fonds în the hands of an 
executor shall be holden as the testator would hâve been holden. This 
statu te fixed the lien upon thèse assets,and it would follow them, wherever 
they should go, in any subséquent division or distribution of them. 
The delivery of them by the executor subséquent to this did not remove 
them away from the lien, but left them in the hands of the trustée of 
the legatee, or in the hands of the legatee, if they had reached her, sub- 
ject to the lien as before. The statutes of the state make heirs, devisees, 
and legatees, who hâve received asSets of an estate, liable for debts, — 
chargeable for the debts, — to the extent of the assets received. Rev. 
Laws Vt. §2209. This is not a debt of the testator, but is a liability 
of the estâtes, and funds in the hands of the executor, which attaches 
to them in the same manner that a debt of the testator would if con- 
tracted when he had the same assets. They may be foUowed, there- 
fore, in the same manner. It is said that some of thèse assets are real 
estate, and that such estate goes to the residuary, and not to the pecun- 
iary, legatee, or the executor. But the statutes of the state leave real 
estate in the hands of the executor, if needed to pay debts or legacies, 
(Rev. Laws, § 2137;) and the statutes of the United States make no dis- 
tinction in the kinds of estâtes and funds which are left in his hands, 
but make ail that are left liable. Rèv. St. U. S. § 6152. If this was 
liot 80, a large part of the assets so delivered by the executor were strictly 
personalty, and a still larger part redeemable leases reserving annual 
rent, which are in the nature of mortgages, and go to the executor, and 
not to the heir. It is not disputable, and conceded, that the amount 
of the latter is greater than this liability. The legatee and trustée are 
chargeable, therefore, with the amount of this assessment. 

So much of the décrétai order heretofore entered herein as directs that 
the bill be dismissed as to Susan B. Sowles, and Margaret B. Sowles, 
trustée for, her, is hereby vacated. And there is added thereto that the 
decree provide that in default of payment by the défendant Edward A. 
Sowles, executor, payment bemade by the défendant, Susan B. Sowles, 
or Margaret B. Sowles, her trustée, within 10 days thereafter; and, in 
default of such payment, that exécution issue against the assets of the 
estate of Hirapi Bellows, in the hands of Edward A. Sowles, executor; 
and for want thereof against such assets in the hands of Margaret B. 
Sowles, trustée of Susan B. Sowles; and for want thereof against the 
goods, çhattels, and estate of Susan B. Sowles, in her own hands, or in 
the hands of Margaret B. Sowles, trustée. 
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Inre Heabn. 

{BUtrîet Court, N. D. Ohio. E. D. February Tenn, 1887.) 

MiNORs— Enlistment in Unitbd States Armt— Consent of Parents. 

Kev. St. U. S. §§ 1116, 1117, authorizes the enlistment in the army of the 
United States of men abovè the âge of 16 years, and provides that no person 
under the âge of 81 :?'ear8 ahall be mustered into miliiary service without tlie 
written consent of his parents or guardians. HeM, that a coatract of enlist- 
, ment entered into by a minor, over 16 years of âge, without the consent or 
knowledge of his parents, could not be avoided by the minor himself, but 
could only be avoided by the parents, whomight claim theright to his custody 
before majority. 

Habeas Corpus. 

Jay L.Âthey, for coviTplain&nt. 

Ge\i. Ed. S. Meyer, for respondent. 

Welkeb, J. The said M. Seward Hearn was bom on the twenty- 
fourth day oî September, 1862, and becàme 21 years old on thétwénty- 
foUrth day of September, 1883. On the first day of August, 1882, he 
énhsted in the service of the United States as a private soldier, then be- 
ing over 19 years of âge. He remained in the service until the summer 
of 1883, when he left the service without discharge, then laoking a few 
months of being 21 years of âge. He is now in custody of the military 
ofificers for désertion from the army. At the time he enlisted he had a 
father and mother living, who were entitled to his services during minor- 
ity, and who did not consent to his enlistment, either in writing or oth- 
erwise, and had no knowledge of said enhstment until after he had left 
the recruiting station for service. No efforts were made by the parents 
to procure his release on the ground of minority during such minority, 
his father stating at the hearing he thought it best for him, after he 
learned of the enlistment, to allow him to remain in the army. The re- 
lator is now over 24 years of âge, and makes this application for discharga 
for himself. 

Section 1116 of the Revised Statu tes of the United States pro vides that 
"recruits enlisting in the army must be eflfective and able-bodied men, 
and between the âges pf sixteen and thirty-five years at the time of en 
listing." Section 1117 pro vides that "no person under the âge of twen 
ty-one years shall be enlisted or mustered into thé military service of tht 
United States without the written consent of his parents or guardians- 
provided, that such minor bas such parents or guardians entitled to "his 
custody and control." Section 1118 provides that "no minor under tht 
âge of sixteen years * * * shall be enlisted or mustered into the 
military service." 

The relater clairas that under the provisions of the statute his enlist- 
ment, without the consent of his parents, was voidable by him, and hav- 
ing left thé service before he arrived at the âge of 21, he thereby elected 
to avoid the enlistment, and caunot now be held to service. This claim 
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raises the question as to the construction of thèse provisions of the stat- 
utes. Usually, a contract made by à minor may be avoided at his élec- 
tion, provided it is done before ratifying it after he arrived at âge. This, 
even at conimon law, he could not do when the contract was for his 
benefit. 

Thesè Sections are tobe construed together. It is clear that congress 
proyidecl by thèse sections that a minor under 16 years of âge cannot be 
enlistéd, and, if done, it would be absolutely void, and he could not be 
held to service; but it is also clear that if he be 16 years old he can le- 
gally enlist. Çongi;ess, having so authorized, makes such enlistment 
légal, and thereby confers capacity on such minor to make the contract 
of enlistment. If the relator was by the law made compétent to enter 
into this contract when over 16 years of âge, he cannot for himself avoid 
it. Section 1117, requiring the written consent of parents or guardians, 
when under 21 years of âge, was for the benefit of such parents, who 
might assert their right to his custody befote majority, and does not af- 
fect the capacity of the minor to bind himself. It can hardly be main- 
tained that congress intended to aùthorize a minor 16 years of âge to en- 
list in the military service, and, after having so enlistéd, to désert the 
service at any time before arriving of âge, at his will and pleasure. Un- 
der section 1117, he could only be taken from the service on the appli- 
cation of the parents or guardian entitled to his custody, to either the 
seeretary of War or through the instrumentality of the courts. In this 
construction of the statute I am borne out by several décisions of the 
courts. InreDamon, 21 Fed. Rep. 618; U. S. v. Gibbm, 24 Fed. Rep. 
185^ Thé only case to the contrary cited ds U. S. v. Hanckett, 18 Fed. 
Rep. 26, where the judge did discharge the relator under his own appli- 
iîation before he became 21 years of âge. 

■ The prayer of the pétition is therelbre denied, and he is remanded to 
the custody of the respondent. 



United States v. Reicheht and others. 

' United States «. GiiOVEE and others. 
(Où-euit Court, D. Califomia. September 5, 1887.) 

CONSPIKAOT-^AOAINST UnÏTBD STATES— WhAT CoNSTITDTBS'— FBAUDtniENT 

Claims. . 

Section 5438, Rpv. St., s6 far as it déclares that every persoii Mrho enters into 
any â^eétnetït, Cofabinàtion, or conspiracy to defraud the government of the 
United States, or any department or oflScer thereof, by obtaining, or aiding 
to obtain, the payment or allowance of any false or fraudulent claim, shall 
be pilhished without requiring any act in furtherance'of the conspiracy, is 
moaiûeà by section 5440, Rev. St., a,s amended by the act of March 17, 1878, 
which déclares that if two or more persons conspire either to commit any of- 
fense against the United States, or to defraud the United States in anyman- 
nee, ot-jor any purpose, and ohe oritiore of such parties do any act to efEect the 
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■■ object of thçconspiracy, ail the pai^ties to such conspiracy shall be liable to 
tbe penalty sbecifled; éo tiiat a merç conspiracy, wïthout some overt actin 
exécution bf it, is notait ihdictable offense. 

Si, Samb — Indiotmbnt. 

An indictment alleging a conspiracy, without alleging tlie exécution of any 
act to carry it into eflect. is therefore fatally détective. . 

S. Same — Fbatjdtilbnt Claims — Pbbsbntment to Subvbyor Gênerai. 

Where an indiotmeut allèges as part of the conspiracy that a f aise, flcti- 
tious; and fraudaient daim wàs tobe presented to the United States surveyor 
gênerai for allowance and payment, it should also allège that such offlcer was 
autborized to allow and approve the claim, and for the omission of this allé- 
gation the indictment is defective. 

4. Samb— Abbkbviations of Woeds in Indictment— Tbbms of Science ob Akt. 
In an indictment charging a eOns{)iracy to procuré the àllowance of a false 
. and fraudulént claim for compensation fora survey of land claimed to hâve 
been made by défendant, a description of the property alleged to hâve been 
surveyed, and for which the fraudulént claim is chargëd to hâve been pre- 
sented, should be made in ordinary lan^uage. Abbreyiations of words em- 
plpyed by ïnen of science or In the arts will not answer, without f ull explana- 
tioû of tnëir meàning iii ordinary language. 

Afteri the demurrer to the plea in abateraent in the case of UnUed States 
v. Benson, 31 Fed. Rep. 896, and several other similar cases^ including 
the aboyé, was sustained, and the défendants ordered to plead to the in- 
dictment^, the defendîtiits filed à demurrer to the indictments, and the 
(^emurrer to the indictnient in theabove case wa? argued. The indict- 
naentsiiiithe, other cases (14 in ail) are substantialïy alike, with the ex- 
-ception of the fourth count, hereafter mentioned. Each indictment has 
four countSi The firSt èount allèges that Théodore Eeichert and the other 
-défendants who are naiùèd, "hëretofore, to^wit, oft'the seventh day of 
Nôvemlhèr, iii the year of ottr' Lord one thousànd eight hundred and 
eighty-four, at the city and county of San Francisco, state and' district 
of California, within the jurisdiction of this honoïable court, did unlaw- 
fully, corruptly, and wickedly conspire, combine, and agrée together, 
and with divers other persôns tô the said grand jurors unknown, to com- 
mit an offense agaimt the UnUed States, by knowingly making and causing 
ib bé made â Êtlse, fictitious, and fraudulént claim upon and against'the 
United States, knowing. the same to be false, fictitious, and fraudulént, 
for the payment to them, and to divers other persons to the said grand ju- 
rors unknowu, of a large Bumof money, to-wit, i;he:sum of «nethousand 
and, seventy-two dollars, more or les?, which said false, fictitious, and 
fraudulenjt claim consisted and was to consist of a certain false, fictitious, 
.and fraudulént survey of certain public lands of the United States, to- 
wit, the surveying, marking, and establishing the exterior lines of Tps. 
■4N.,Rs. 21,22, 23E.; andTps. 5N., Rs. 22 and 23 EastM. D.M.,— 
and in false, fictitious, and fraudulént field-notes of such false, fictitious, 
and fraudulént survey of said public lands of the United States; and 
which said false, fictitious, and fraudulént claim upon and against the 
United States, based upon such false, fictitious, and fraudulént survey 
and field-notes thereof, was designed and intended to be presented to the 
United States surveyor gênerai for California, for bis àllowance and ap- 
j)roval, contrary to the form of the statutes of the United States in such 
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case made and provided, and against the peace and dignîty of the United 
States J'* The second count is similar to the first, except that it allèges 
that the conspiracy was to commit an offense against the United States 
hy presenting and causing to be presented a false, fictitious, and fraud- 
ulent claim upon and against the United States, etc. The third count 
arlleges a conspiracy to defraud the United States, but in other respects is 
similarito the first count. The foUrth count allèges an act committed 
"in exécution and in furtherance and pursuance of said unlawful and 
corrupt conspiracy," but does not allège What said "unlawful and cor- 
rupt conspiracy" was. 

:, The làw on wbich the indictmenfs purport to be founded is in section 
5438 and section. 5440, as amended, of the Revised Statutes. Section 
5438 provides that^ 

"Every person who enters into any agreement, combination, or conspiracy 
to defraud the goVéminent of the United; States, or any department or offlcer 
thereof, by obtaining or aiding to obtain the payment or allowance of any 
false or fraudulent claim, shall be imprisoned at hard labor for not less than 
one nor more than five years, or flned not less thàn one thousand or more 
than fiyethousand dollars." 

Section 5440, as amended by the act of May 17, 1879, provides: 

"If two.or m'ore persons conspire either to commit any offense against the 
United States or to defraud the United States in any manner, or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy, ail theparties to such conspiracy shall be liable to a penalty of 
not more than ten thousand dollars, or tp iraprisonment for not more than two 
years, or to both flne and imprisonment, in the discrétion of the court. " Yol- 
vme 21, St. p. 4. 

John T. Casey, U. S. Dist. Atty., for the United States. 
McAUister, Van Dvser âc Bames, ibr défendants. 

On the twenty-ninth of August the court gave ïts décision on ^e de- 
murrer, per Mr. Justice Field, orally, as foUows: 

W_e hâve had under considération the demurrers to the several indict- 
ments against Reichert et al., for a conspiracy to defraud the United 
States, or to commit some other offense against the United States, and 
we hâve come to the conclusion that ail the indictments are fatally de- 
fective. The first and second counts in the indictment in the above 
case allège à conspiracy to commit an offe/tise against the United States, but 
do not allège the performance of any act in furtherance of the conspiracy, 

'or, in the language of the statute, "any act to effect theobject of the con- 
spiracy;" nor dO they allège thât the surveyor gênerai of the United 
States for Oalifornia, to whom the àlleged fraudulent and fictitious claims 
were to be presented, was authorizéd to allow and approve them . The third 
coulit in the irldictment allèges a conspiracy to defraud the United States, 

-but, like the other counts, fails to aver thé performance of any acL in 
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furtherance of the conspiracy , or that the United States surveyor gênerai 
for California was authorized to allow and approve the claim which was 
to be presented to him. The fourth count allèges the performance of 
acts in furtherance of the "said nnlawful and corruptconspiracy," but 
does not set forth what the said conspiracy was. No such direct référ- 
ence to any one of the preceding counts is made as to bring the conspir- 
acy averred in one of them within the meaning of those terms. State v. 
Longky, 10 Ind. 484. 

The circuit judge is of opinion that the count is defective only in the 
last particular stated, namely, that it does not aver authority in the sur- 
veyor gênerai to allow and approve the claim which was to be presented 
to him; and that where the charge is of a conspiracy to dejraud the United 
Sitaiëïj by Obtaining or aiding to obtain the payment or allowance of a 
falsé,' fictitioùs, and fraudlïlent claim, it is not necessary to aver thé per- 
formance of any act in furtherance of the conspiracy. In this respect I 
am unable to agrée with him. I am of opinion that section 5440 Rev. 
St., amended by the act of May 17, 1879, (21 St. 4,) qualifies the pro- 
visions of section 5438} and that a conspiracy to defraud the United 
States, or to commit any other offense against the United States, is not, 
of itself, an indictable offense, unless the conspiracy be foUowed by some 
act in furtherance of it, — that is, to effect its object. Section 5440 ap- 
plies to conspiracies to defraud the United States in any-manner or for any 
purpose, and of course embraces the particular conspiracy mentioned in 
section 6438, — to defraud thé govemment of the Uuited States by "ob- 
taining or aiding to obtain the payment or allowance of any false or fraud- 
ulent claim." As, under section 5440, the conspiracy to defraud must 
be foUowed by some act to effect that object, to co'nstitute a public of- 
fense, it would seem that, to the extent in which the section differs in 
that particular from the offense of defrauding the United States men- 
tioned in the preceding section, (5438,) it must be held to qualify and 
amend that section. Were this not so, we should bave a gênerai pro- 
%'ision that in case of a conspiracy to defraud the United States in any 
manner, or for any purpose, it would be necessary to show the doing of 
some act to effect its object by one or more of the conspirators, to consti- 
tute the offense, with a préviens provision that, in case of a conspiracy to 
defraud the United States in a gpedfkd way, there would be no necessity of 
showing any act to carry the conspiracy into effect. Consistency is given 
to the statute by treating the latter section as qualifying the preceding 
one. But I agrée with the circuit judge that the absence of any aver- 
ment of authority in the surveyor gênerai to allow and approve the daim 
which was to be presented to him is, of itself, a fatal defect. 

The counts in ail the indictments for conspiracies similar to those al- 
leged in the indictment against Reichert are defective in one or morô of 
the'gronnds stated. The demurrers to âll the indictments are therefore 
sustained. 

Th^ Court. As the defects in which the indictments are sustained may 
be avoided upon new indictments, does the district attorney désire the 
parties to be held for further proceedings? 
v.32t\no.2— 10 



146 ; FEDERAL EEPOETEB. 

.; The EHdnct Attomey. I Sskfor anorder that the défendants be held to 
^answet to thônext grand, jury ofthei circuit. , 

; The (burt. An order will be esntered that they bethus held. 

Subsequently, on the âfth of September, the United States district at- 
torney moved fora rehearing inthree of the cases, on the alleged ground 
that the fourth count in the indiotment in those cases was not covered 
by the décision rendered. The fourth count in the indiotment against 
Olover and others (and the fourth count in the other three cases is sim- 
ilar toit) avers: ; 

•'Thàtisaid Gloverandthe other defeùdants named heretofore, to-wit, on 
thô lîineteenth.day of November, in the year of our Lord one thousand eight 
hundred-and eighty-four* at thecity and county of San Praacjsco, state and 
district of California, and vKÎthii] the, jurlâdiction of this honorable court, did 
uolawfully, corruptly, and wiekeijly conspire, combiHe, and agrée together, and 
witii divers othér persons to the said grand jurors unknoWn, to de/raud tfie 
United Stat^, hy presenting and cànsing to be preseiitéd a false, flctitious, 
and frauâttlent ôlaim upon and àgâinst the United States, iti order to secure 
the allowanceandpayment.to thesaid James B. Grldver, and to divers dtber 
persons to the $aid grand jurors nnknown, of a, large sum of money, to-wit, 
the sum ;of oije hundred dollars, n(ore,or,|ess; which said false, flctitious, and 
fraudulent cjaini consisted and was to cohsist of a certain fàise, flctitious, and 
fraudulènt siiïveyof certain t)ublioland9of the. Uiiited States, to-wit, the 
ëùirvey, niarking, and establishing the exterlo'r boundary liiies of Tp. 1 S., R. 
1 W.; Tp. 1S.,E, 16 W.,- Tp. 1 S.,B. lî W.; Tp. 1 N., R. 16 W.j Tp. 1 N., 
a 17 W. ; Tp. 2N., E. 16 W. i Tp.,2 îf., E. 17 W., 8, B, M.,— and in cer- 
tain false, .flctitious, and fraudulent fl,eldTnotes of siich, , false, flctitious, and 
fraudulent sur)^eys of the aforesaidipublic lands of the .Çfnited States; a,n(J 
jyhiqh sai'dfàjse,, flctitious, and fra'ùdident clàim lipon and'agairist the TJnîted 
States vvàs designéd ànd intehdéd to to presenled tothé United States s a r- 
Veyor genei'al for the statè of Calif6rriia, f or approval and allowaiice. And 
the 'grand jurors dforesaid, on ' their oath aforesaid, do further say that the 
isaid James R. Glover, in exécution àiid in f urtherance and pursuance of the 
.said unlawful, corrupt, and .wickç4 consptracy,, agréera eut, and combinatipn, 
as àforesaidj-afterwards, to-wit, on the thirteenth day of July, in the year A. 
;!)., 1885, did, at thé state and district of 0aIifornia, before M, F. Reilly, a com- 
'inissionerôf the U.S. circuit court, Kirith citeùit, district. ofCalifornia, mak'é, 
ài'gh, arid exeCiïte- à certain false and corrupt' oath, affldaVit, and certiflcate, 
■ wherein he, the said James El ' Glovert then and there f alaely, coniiplly,- and 
iraudulently did dépose, déclare, and certlty in substance' and efEeettbat he 
.jhad» in bis own proper person,; niade an "actual su rvey of certain public lands 
,,of the United States, to-wit, ail those pai'ts or portions of the south, east, and 
' yest boundary lihés of Tp. 1 .s!, E. 1 W., of thé San Betiiardino base and 
" ineridian, statè df California, and that the fleld-nbtes accompanying and to ac- 
'teoiripany the sàid false and corrupt oâth, afHdavit, and certiflcate weretrue 
and correct fleld-notes of such survey, and that he had marked and established 
ithe corner monuments of such survey as required bylaw, the surveying man- 
,ua^,,and.8ur¥:eyii^ instructions. Whereas,in truth and in fact, no such sur- 
.yeyhad been .made, and the said pretended fleld-notes did not repreaent a 
bonaftde survey, aiid no such corner moriu'ments Viad been marked and estab- 
lished, which said false and fraudulent oath, affldavit, and certiflcate, and 
which said false, flctitious, ànd fraudulent fleld-notes of suèh pretended sur- 
vey, were designéd and intended to be presented to, and were thereafterpre- 
sented to, the United States surveyor gênerai for California, for the purpose 



TJNITED STATES V. MOEEISSEY. 147 

oî seouring the approral, alWwanice, and paymentto the said James K. Glover, 
and tb divers otôet persons to the said grand juTors Uriknown, of the afore- 
said suto of ttonéy, more or lè'ss, ail ih furtherance and exécution of the said 
conspi^acy aforesaid. Coritrary to the form of the stàtntes of the United 
States in such case made and provided, and against the peace and dignity of 
the United States." 

QN MOTION FOB A. EEHEAEING IN SOME OF THE CASES. 

After argument, the court denied the motion; Fdeld, J., obsetving 
that the count was subjeot to the objection stated when the décision was 
made, — namely, that it fails to aver that the surveyor gênerai of the 
United States for California, to whom the alleged false, fietitiotis, and 
fraudaient claim was to be presented, waa authorizèd to allow and ap- 
prove of it. The court also held that the count was defectivô in not de- 
scribing the i»roperty in relation to which the àlleged false, fictitious, 
and frauduknt survey was made in intelligible language. An indict- 
ment is to be read to the accused uniess the reading is waived. The 
la,nguage should therefore bè sb plain thiat one of or^inary intelligence 
can understand its meaning. For that purpose, common words are to 
be tised as descriptive of the matter. Abbreviatibns of words employed 
by.menof science or in tho; arts will not answer, without full explana- 
tiûn of their meaning in or^inary language. The use of the initiais A. 
D. to indicate the year of our Lord is an exception because of its uni- 
versality. Arabie figures and Roman letters hâve also become indica- 
tive of numbers as fully as words written out could be. They are of 
such général use as to be known of ail men. They therefore may be 
employed in indietments. But the initiais hère ha,ve référence to the 
public lands as raarked on the public surveys; they are signs used in a 
partioular department of public business, and are not matters of gênerai 
and univeral knowledge by ail speakers of the English language. The 
same objection applies to the initiais S. B. M., supnpsed to dénote San 
Bernardino meridian. Tl^ere is no averment excepi in this way that the 
land alleged to bave been surveyed lies in the stat« of California. 

The indictrnent is algo'defective in uot stating that the aCCUsed knew 
that the claim was false, fictitious, and fraudulént. 



IJNi'tED States v. Mobrissey. 

(Circuit Court, E. D. Missouri, E. D. April 21, 1887.) 

1. Bi-ECTtoNS— VioLÀTioif OF Unitbd Btates La-ws— Conbthuction op Statutb. 
I» Bev. St. U. 8, § 6514, enacting that where, by the laws of a state, the 
name pf a candidate for représentative or délegate in congress, ' and the 
naines of candidates fbr State offices, are required to be on the same ballot, 
"it shall be deemed m.f&c\&ai jirima facie évidence to convictany person 
yoting or ofEering io vote unlawf uUy , under the provisions of this chapte.r, to 
prove that the pe^on so chàrged cast, or offered to cast, such ticket or bal- 
lot whéréin the name of such représentative or delegaté in congress might by 
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làw be printed, writtén, or contained, or that the person so charged commlt- 
ted aiay of the ofiebses denouqced in thiB chapter with feiference tp such 
ticket, or ballot, " the last clause should be read as if the wo,rd "so " were omit' 
ted, and the section is therefore not limited to the offense of voting or ofEer- 
ing to vote unlawfully, but embraces ail Offenses named in the chapter. 

8. Ikdiotmhnt— State Election— CANbiBATE fob CoNOKESâ. 

Although the indictment, for an offense against the United States élection 
laws, was for receiving illégal ballots in a state where the names of ail candi- 
dates voted for, including candidates for congressmen, are required to be on 
the same ballot, the defect in the indictment m not charging that the illégal 
ballot contained the name of a candidate for congress is not aided by Rev. St. 
U. S. § 6514, above quoted. 

8. SaMB— ABRBST DP JUDOMENT. 

Défendant was convicted under the fonrth and sixth cpunts of an indict- 
ment for the violation of the United States élection laws, the fourth count 
charging that, "at a lawful élection so held under the laws of the said state of 
Missouri-, for représentative in the flftieth congress, » * * défendant being 
. (thenandthereajudgeof élection appointed and acting under authorityof the 
laws of said state, * ♦ * did thèn and there, as judge aforeéaid, with intent 
to aflect said élection, and the résuit thereof , willfuUy and knowingly reçoive 
and place in the ballot-box * ;*;i^ a certain ballot then and there oflfered 
to him, * * *" The sijçth count charged that "a lawful élection was held, " 
not stating whàt for, nor that a cbngressman was voted for. On motion in 
arrest of jndgment, held, that thia fbutth and eizth counts charged no offense 
cognizable by the fédéral courts, and that the motion should be sustained. 

An indictment for an offense against the United States élection laws, to be 
cognizable by the United Stateâ courts, must contain an affirmative and dis- 
tinct charge of an act which does or may affect the élection of a représenta- 
tive or delegatp in congress. 
6. Same— Statutb of Jbofails. 

An indictment for an offense against the United States élection laws, which 
is defective in not charging an offense cognizable by the United States courts, 
is not aided by the statute of jeofails, (Rev St, U. S. § 1025,) especially where 
it cannot be said that the defect has.not operated to defendant's préjudice. 

6. Unitbd States Courts— Juhisdiction of Offenses against Election Laws. 

The United States courts hâve no jurisdiction of an offense against élection 
laws which does not and cannot affect the élection of a représentative or dele- 
gate in congress. 

7. Same— Judicial Notice of State Law. 

On the trial of an indictment for an offense against the United States élec- 
tion laws, the fédéral courts will take judicial notice that, at the élection at 
which the offi^nse was charged 49 hâve been committed, state offlcers were to 
be elected, and that, by the laws of the state in which the élection was held, 
the names of ail candidates voted for, both for state and national offices, were 
required to be on one ballot. 

8. Same — Averment of Jokisdiction, 

In a prosecution in the fédéral courts under the United States élection laws. 
where the offense charged is on the border line of fédéral jurisdiction, it is 
the imperative duty of the court to require a clear and distinct averment of 
every fact essentialto give the court iurisdiction. 

Motion in Arrest. 

Défendant was indicted under section 5515, Rev. St. U. S., for know- 
ingly dôing an act unauthorized by law, with intent to affect the resuit 
of a congressional élection, while serving as judge of an élection whereat 
a candidate for congress as well as certain candidates for state and county 
offices were voted for. The indictment charged, in substance, that he 
received certain ballots from persons whom he knew were not entitled to 
vote, and whose votes '.vere for that reason known to him to be fraudaient. 
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A conviction was had on the fourth and sixth counts, and as to the resi- 
due of the counts there was a verdict of acquittai. The fourth and sixth 
counts failed to state that the fraudulent ballots alleged to hâve been re- 
•ceived were cast for a candidate forcongress. Onthisgroundthere wasa 
motion in arrest of judgment. The laws of the state of Missouri, where 
the élection was held, require the names of ail candidates voted for to be 
printed or written on a single ticket. 

Thomas P. Bashaw, Dist. Atty. , and D. P. Dyer, for the United States. 

Napton & Frost, for défendant. 

Beewee, J., {oraUy.) In this case two questions are presented, one 
challenging the ruling of the court iia construing section 5514, which dé- 
clares that where by the laws of the state ail candidates are to be voted 
for on a single ballot, proof of the existence of the ballot shall be prima 
fade évidence sufScient to justify conviction of the fact that a congress- 
man was voted for on that ballot. It is insisted that, reading that sec- 
tion critically, it is évident that congress intended only that that rule 
should apply to the party voting or offering to vote. The section is ais 
foUows: 

" Whenever the laws of any state or terri tory requirè that the name of the 
candidate or person to be voted for as représentative or delegate in congress 
shall be printed, written, or contained, on any ticket or ballot with the ivames 
of other candidates or persons to be voted for at the same élection as state, 
territorial, municipnl, or local ofiBcers, it shall be deemed suî&oient prima faoie 
évidence to convict any person charged with voting, or offering to vote, un- 
lawfully, under the provisions of this chapter, to prove that the person so 
charged, cast or offered to cast sueh ticket or ballot whereon the name of such 
représentative or delegate in congress might by law be printed, written, or 
contained. " 

Thàt is the forepart of the section referring specifically to the person 
charged with voting or offering to vote. Then foUows this clause: 

"Or that the person so charged committed any of the offenses denounced 
in this çhapter with référence to such ticket or ballot." 

As it is claimed, the use of the word "so" carriés this clause bàck to 
the forepart of the section, and makes it applicable only to persons vot- 
ing or offering to vote. It is a familiar rule that that which is within 
the letter of a statute, and not within its spirit, is not within the stat- 
ute; and also that that which is within the spirit, though not within. the 
letter, may sometimes be declared to be within the statute, even incrim- 
inai cases. Reading that as it is expressed, "so charged," it makes that 
clause superfluous, meaningless, and worse than that, because a person 
"so charged" could not be convicted of any offense but that o£ which 
he is charged, and could not be convicted of any of the other offenses 
named in this chapter. Obviously, that was not the intent of congress. 
Through carelessness in the drafting or compilation of this section that 
word "so" was interpolated improperly, and the only fair construction 
of that section is to treat it as, though that word was not there. So 
read, it gives force and validity to this clause which otherwise it would 
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not 'havè.* So read, it gives meaning to the whole section, and carries 
oùt thé obvîous intent of cbngress that, where there is a single ballot at 
any élection at which under the law of the state ail names mnst appear 
on the same ballot, the production of the ballot is ■prima facie évidence 
suffibient to Cbnvict, etc., in thV trial of any of the offenses named in 
this chaptter. I think that objection, therefore, is not well taken. 

The other question runs to the sufHciency of the indictment. There 
vrere six' coùnts in this indictment. The défendant was found guilty upon 
ïhe fourth and sixth, and it is claimed that neither of thèse counts charge 
an offense of which the fédéral courts can take cognizance, or which are 
included within the statute; in this, that neither count charges that the 
lallot which was charged to hâve been wrongfully received contained the 
nameof any candidate for cougress. It goes without saying, in uur dual 
System of goverhment, that the fédéral government cannot take charge 
of a mère state élection, or an élection merely for state ofiScers, and no 
matter what wrongs may be perpetrated in such élection, they are be- 
yond the cognizance of the fédéral courts. The states, and the states 
alone, jsan punish offenses which are merely offenses against the state 
laws. It has been settled by the décision of the suprême court in Ex 
parte Siebold, 100^. S., 371, that where at the same élection fédéral and 
state officers are to be elected, the gênerai government can, for the pur- 
pose of protecting the élection of fédéral officers, take cognizance of that 
élection and piinish offenses which do or may affect thé élection of such 
ofl^cers., Itis clear from the language of the opinion of the court in that 
case that it was not the intent of this act, if it was within the power of 
congress, toattempt to reach beyond and punish any act, however wrong- 
ful,: in or about that élection which affects solely the élection of state of- 
ficers. I quote what the court say: 

"In whal) we hâve sald it must be remembered that we are dealing only witli 
the subject of the élection of représentatives to congress. If, for its own 
convenienee, a state seea fit to elect state and eounty officers at the same time, 
and in conjunetion With that élection of représentatives to congress, congress 
will not be thereby deprived of the right to make régulations in référence to 
the matter. We do not n»ean to say, lio wever, that for any acts of the ofllcers 
of élection, having' exclusive référence to the élection of state or eounty oflS- 
cera, théy will beaMenable to fédéral jurisdiction. îfor do we understand 
that the enactments of congress now under considération hâve any applica- 
tion to such acts." 

Therefore, it must be apparent that the act charged is one which does 
or may affect thé élection of a congressman. Of course, ahything affect- 
ing the registration prior to the élection is an act which may affect the 
élection for' congressman, and is within the cognizance of the fédéral 
courts. - Anything that transpires after the élection in cotinting the votes 
for governot or State officers, or in preparing certificates therefor, is some- 
thing which 'àffects only the state élection, and cannot be considered 
Hère. Anything transpiring on thé élection day which does or may af- 
fect the élection of a congresstnaa'is within fédéral cognizance. Upon 
the othèr Kaad,' if it is something which does not and cannot affect the 
electionof a congressman, it is something beyond our jurisdiction. Bear- 



CNITJ?D STATES V. MOERISBEY. 151 

ing that in mind, obviously;, there must be an afB.rm9,tive and distinct 
charge in the indictment of an act which either does or may affect the 
élection of a congressnian. It is a familiar rule of criminal practice and 
pleading that nothing is taken by intendment. The fact must be charged, 
and charged distinctly. We cannot by inference fill eut an incomplète 
charge. 

Now, the first two counts of this indictment charge that "the défend- 
ant, being a judge at that élection, with intent to aflfect said élection and 
the result thereof, did knowingly receive and place in the ballot-box, 
then being used at the polling place at said precinct, a certain ballot for 
a représentative in said congress from said congressional district." There 
it charges him with an act which affected the élection of a congressman 
— "receiving a certain ballot for a représentative in congress." When we 
corne to the fourth count, part of that clause is omitted. It is charged 
that "at a lawful élection so held under the laws of the said state of Mis- 
souri for représentative in the flftieth congress," etc., * * * «Peter 
R. Morrissey, being then and there a judge of élection appointed and 
acting under authority of the laws of said state at and for said precinct, 
did then and there, as judge aforesaid, with intent to affect said élection 
and the resuit thereof, willfuUy and knowingly rçcieive and pl^ce in the 
ballot-box then being used at said polling place a certain ballot then and 
there oflfered to him, the said. Peter R. Morrissey, as judge aforesaid, and 
by a person to the jurors aforesaid unknown." It does not charge that 
he received a ballot for représentative in congress, but that he received a 
ballot. It is true, that count charges that there was a lawful élection 
then being held for a représentative in congress. ;We turn to the sixth 
count, and we find that even this is omitted. It simply charges in that 
count that "a lawful élection was held." What for, is not stated. It 
does not say that a congressman was voted for. 

Nbw, the, district attorney very plausibly and ingeniously argued that 
as this count names only an élection for a représentative in congress, we 
are;tb limit this allégation to the express words of the pleader; that no 
référence was made to the fact that other officers were to be elected, and 
we are therefore to construe it as though, having charged that at an élec- 
tion being held for représentative a ballot was received by him, it must 
necessarily be presumed to bave been a ballot for congressman. Well, 
that is eking out an omissions, of the indictment with an inference, be- 
cause we are bound totake judicial notice that at that élection, under the 
laws of the state, a vast number of state officers were to be elected, and 
that thàt ballot or any ballot offered had to contain ail the names of ail 
the candidates, state or national, for whom the pérson tendering the vote 
desired to vote. It is true that section 5614, when it cornes to the mat- 
ter of proof, say s the production of the ballot is prima fade évidence that 
a congressman's name was on it, but a mère rule of évidence is not suffi- 
cient to enlarge the allégations of a pleading. Let me make this illus- 
tration, which I think will make my idea a little clearer. By the laws 
of the state of Maine, when one is shown to be in possession of a United 
States liquor license, that license is prima fade évidence of the posses- 
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sion of liquors for sale, unlawfully under the state statute; so whenyou 
charge a man under the state laws with selling liquor unlawfully, you 
make out a prima fade case by producing the fédéral license for him to 
sell. But would it^for a moment be claimed that an indictment 'under 
that law was good whîch charged the défendant with selling liquor un- 
der a United States license, without also charging him that he was sell- 
ing liquor without the state license? One is a mère rule of évidence 
which does not eke out a defect or omission in the language of the in- 
dictment. There should be, asthere was in the first two counts, a dis- 
tinct, direct, and affirmative allégation that the défendant did receive a 
ballot on which was the name of a congressman. That' being charged, 
thefi the section détermines the iliatter of proof. 

In cases of this kind, where the act cornes to fhe border line of féd- 
éral jurisdiction, it seems to tis an imperative duty upon the court to 
hold the pleader to a distinct and clear ayerment of every fact which is 
essefatial to give fédéral courts jurisdiction, and that we ought notby in- 
ference and presumption to open the door so as to include matters which 
may or may not be an offense àgainst the United States. It is charged 
that this défendant knowingly received a ballot at that élection. Who 
can say from that that it was a ballot for congressman? We know ju- 
dicially that that ballot was to contain the names of ail the candidates, 
or might coiitaih the names of ail the candidates, but when heis charged 
with knowingly receiving a ballot, is he charged, or can it by any fair 
inference be assumed that he is charged, with receiving a ballot for con- 
gressman? 

We think, under the clear rule of criminal pleading, that that count 
in the indictment does not charge an offense against the défendant, and 
the motion in arrest wiU be sustained. 

Thayee, J. I fully concur in the order sustainîng the motion in ar- 
rest of judgriient as to the fonrth and sixth counts. According to the 
authorities cited on the argument it is clear that the act charged in the 
indictment is no offense against the laws of the United States, unless the 
frauduUnt ballot aUeged to hâve been received by the défendant was a ballot for 
a candidate for congress. U. S. v. CahiU, 3 McCrary, 200, 9 Fed. Rep. 
80; U. S. V. Seaman, 23 Fed. Rep. 882. In the absence of any adjudi- 
cation on the subject, I should hâve no doubt that such was the law of 
the case. In the nature of things, congress has no authority to impose 
penalties on â judge of élection for receiving a fraudulent ballot, unless 
the ballot is c'ast for a candidate for some fédéral office. It is the single 
fact that the ballot alleged to hâve been received by the défendant af- 
fected the resuit of a congressional élection that gives this court jurisdic- 
tion over the offense. Such being the law, it goes without sayiug that 
the indictment should show the character of the alleged fraudulent bal- 
lot, notby inference merely, but by plain and direct averment. 

Now, in neither of the counts upon Which a conviction was had is 
there any direct averment that the ballot in question was cast for a rep- 
résentative in congress. In the fourth Count of the indictment it does 
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appear that the élection at which the ballot in question was received was 
an élection at which a représentative in congress was voted for, but we 
must take judicial notice that it was also a gênerai state élection for the 
élection of numeroois state and county officers, so that it by no means 
follows as a necessary inferenoe from anything stated in' the count that 
ihe fraudulent ballot was cast for a candidate for a. fédéral office. It 
would be consistent with aU the averments of the count to assume that 
it was cast for a candidate for a state office only. The sixth count is 
even more defective, in that it is not averred in express terms that at 
the élection in question a représentative in congress was voted for. In 
my opinion, it would be violative of ail rules of correct pleading to hold 
that the fourth and sixth counts of this indictment show that an offense 
bas been committed against the laws of the United States. They can 
only be sustained by indulging in inferences favorable to the pleader that 
would hardly be tolerated in a civil proceeding, even after the rendition 
of verdict, and this is open to violation of the rule that an indictment 
should charge an offense with the highest degree of certain ty. 

In answer to the suggestion made on the argument of the motion that 
the defect in the indictment is cured by the statute of jeofails, section 
1025, Rev. St. U. S., it is sufficient to say that the statute in question 
•.irill not remedy a defect in an indictment of such a radical nature as a 
failure to charge an offense; and, even if the statute should be held to 
hâve such curative properties, it would be impossible to say, from a 
considération of the indictment and the charge to the jury, that the de- 
ffct in the indictment had not operated to préjudice the défendant. I 
may further add that section 5514, Rev. St. U. S., does not aid the in- 
dictment, as that section prescribes a rule of évidence only, whereas the 
indictment is faulty in failing to state an offense within fédéral cogni- 
zance. There is no escape from the conclusion that the judgment should 
be arrested. 



Evans and another t). Von Laer. 

(Circuit Court, D. Massachusetts. September 8, 1887.) 

TrADB-MabK— "MONTBEIOIAT LiMB-FrUIT JxnCE "—IMITATION OF BOTTLES, 

In a suit to restrain the infringement of a trade-mark, the only resemblance 
beiween the defendant's and complainants' packages was in the color of the 
labels, the use of the words "Montserrat Lime-Fruit Juice," and the form of 
the bottles. but the évidence disclosed that most lime-juice bottles were quite 
similar in size and design. Held no déception. 
Same— Geoghaphioal Name. 

Montserrat being the name of an island from which both parties import 
lime juice, the complainants, in the absence of fraud, are not entitled to the 
exclusive use of the word "Montserrat" as a désignation for lime juice, al- 
though their article may hâve acquired a high réputation for purity and 
strength, while that of défendant may be of an inferior quality. 

SaMB— UsB OP BOTTLBS StAMPBD WITH COMPLAINANTS' NaMB. 

Where both parties are dealers in lime juice, the défendant has no right to 
sell lime juice in bottles stamped with complainants' name. 
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In Eqùity. 

Mowkmd Cox and WarreniSt Bratideis, for compJaînants. 

Gray &Mmfi and Atistin G. Fox, for défendant. 

CoLT, J. The complainants by their bill claim, as against the de- 
fendant; the exclusive use of thftword'*Montserrat,"as a désignation for 
lime juice. Montserrat is the name of a small island in the West In- 
dies, and the complainants, who réside in Liverpool, are the consignées 
of the Montserrat Company, Limited, a corporation having large planta- 
tions on the island. The défendant lives in Boston, and is a dealer in 
lemon and lime^fruit juice. Eormerly he did business as Von Laer & 
Co., or as the Von Laer Fruit-Juice Co. It appears that on labels bear- 
ing th« name Von Laer& Co. j the lime juice was designated as imported 
from Montserrat. It is not shown that this lime juice was not in fact 
imported from Montserrat. On the contrary, the évidence is that the 
défendant, or Von Laer & Co., bought lime juice on the island, and had 
it shipped to this country . The fact that the Montserrat Company may 
havè acquired a high repu tatiqni for the purity and strength of their 
article, and that the importation of Von Laer & Co. may hâve been in- 
ferior in quality, can make no différence, unless the défendant, by im- 
proper means and devices, bas sought to make the public believe that 
he was selling the article madeiby the Montserrat Company. In the 
absence of feaod the complaintots cannot enjoin the défendant from the 
use of ft geographical name. :.This was setiled in, the case of Oanal Go. 
V. Clark, 13 WalL 311, where the court refused to enjoin the défend- 
ant against calling their coal "Lackawanna Coal," and where it was 
held that no one can apply th© name of a district of country to a well- 
known article, of commerce, and: obtain thereby such an exclusive right 
to the application asto preventothers inhabiting the district, or dealing 
in similar articles coming from the district, from truthfuUy usingthe 
same désignation. The fact that such use by auother person may cause 
the public to make a mistake as to the origin or ownership of the prod- 
uct can make no différence, if it is true in its application to the goods of 
one as to the other. Purchai^ers may be mistaken, but they are not de- 
ceived by false représentation, and equity will not enjoin against teiling 
the truth. It is manifest, then, that to entitle the complainants to any 
of the relief sought by this biU, some fraud must be proved. 

The complainants charge the défendant with faraud iu two respects: 
(1) imitation of their package as a whole; (2) the use of bottles having 
their names nïouMed in thêta . A comparison of the labels will , I think, 
show that the public could nçt be misled into mistaking the defend- 
ant's article for the complainants'. Aside from a resemblance in color, 
and from the use of the words "Montserrat Lime-Fruit Juice," which 
the défendant had a right td ilse,,théfeis nothi,ng on defendant's label 
which resemblfis that of the Montserrat Company. Stress is laid upon 
the fact that the bottles are alike, but, bearing in mind that the évi- 
dence discloses that, most lime-juice bottles are quite similar in size and 
design, I do not.deem this very important. There is one thing, how- 
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ever, which it seems to me the défendant has no right to do. The évi- 
dence is that some bottles used by the défendant hâve the complainants' 
nâme blôwn into them. ' I àm aware that the naine is on the botioni of 
thebottlè, and that it is nbt very prominent; but whjle ,the défendant 
may buy in the market thèse bottles, and sell them again filled with 
anything but lime juice, I do not think he should be permitted to put 
his own lime juice into a bottle stamped with the complainants' name, 
and sell it. This may bé said to be calculated to leàd the public to be- 
lîeve they are buying the complainants' lime juice, when, in point of fact, 
they are buying some other person's. Rose v. Loftvs, 38 L. T. R. (N. 
SO 49; Ridiarcbv. Wmiamson, 30 L. T. R. (N. S.) 746. To this es- 
tent I think the complainants are entiiled to a decree; and it is so ordered. 
Decree for complainants. 



McNab and another v. Nathan Mantjf'g Co. 

(Circuit Court, 8. D. Neui York. August 15, 1887.) 

Patents fob Inventions— NovELTY—SELF-FEEpmo LtrBBioATOBS. 

The claim of letters patent No. 106,150, gràjited August 9, 1870, for an im- 
provement in self-feeding lubricators, is wanting in patentable novelty by 
reason of prior inventions of substantially tbe saine form and cbaracter. 

Arthur v. Briesen and Antonio Kyiauth, for plaihtiff. 
Edmund Wetmore, for défendant. 

Shipman, J. This is a bill in equity to restrain the défendant from 
the alleged infringement of letters patent No. 106,150, granted August 
9, 1870 to William Gee, as inventor, for an improved self-feeding lubri- 
cator. The patentee's description, in his spécification, of the nature and 
cbaracter of the invention, is as folio ws: 

"The want of some means of obserying the opération of self-feeding lubri- 
cators bas long been recognized. With a view to provide for this want, and 
to f acilitate the proper adjustment of the feed-regulating device, the réser- 
voirs bave been made of glass, or with glass sides, through which the quan- 
tjty of oil contained therein might be seen; but the facility thus afforded for 
ascertaining wbether the lubricator was feeding properly was very imperfect, 
as the action could only be determined by watching the graduai diminution 
of the level of the oil in the réservoir, which was necessarily tedious. The 
object of this invention is to provide for the better observation of the opéra- 
tion ; and, to this end, it , consists in the provision below the réservoir and 
the feed-regulating device, and the contraeted orifice through which the oil 
escapes from the réservoir, of a chamber of such capacity that the oil or other 
lubricating material drips through the said »hamber, instead of trickling 
down over the surface of the passage leading from the réservoir and feed- 
regulating device to the bearing or other device to be lubricated ; such cham- 
ber having openings in its sides, or being partly constructed of glass, and 
thereby enabling the dripping of the oil within or through it to be distinctly 
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8een4 In order to insure the dripping instead of the trickling of the oîI or 
lubricating material from the réservoir through tliesaid chamber, one feature 
of this invention consists in providing a teat around the orifice, through 
which the oil or lubricating material passes into the said chamber. Figure 
1 in the drawing is a central vertical section of a lubricator with my improve- 
ment. Figure 2 is an élévation of the drip-chamber, detached from the rés- 
ervoir and feed-regulating device. Similar letters of référence indicate cor- 
responding parts in both figures. A is the réservoir; B the feed-tube; and 
C, the adjusting yalve or plug for regulating the feed. 

Thèse are represented of a welUsnown construction, serving as well as any 
other to iliustràte thn application of my invention; but the réservoir and 
feed-regulatihg device njaybeof any other known or suitable construction, 
whereby a contracted orifice is provided at the bottom of the réservoir for the 
escapèof the oil or other lubricating material. F, H, I, is the drip-chamber, 
arranged below the réservoir and feed-regulating device, and between the 
aajd device and the hoUow stem, G, which is inserted into the support for the 








Jnbrieator. This chamber is formed, in part, of a hollow cylindrical shell of 
métal, F, which is made in the same pièce with or attaehed to the bottom of 
the feed-tube, B, and in part by a socket, I, provided on the stem, G, the shell, 
F, screwing into this socket. To render the interior of the said chamber visi- 
ble, holes, E, E, of suitable size, are provided in the sides of the cylindrical 
shell, F; and to prevent the entrance of dust, while still permitting the in- 
terior to be seen, the said shell is lined with a glass tube, H, or small plates 
of glass may be fitted to the holes, E, E, for the same purpose. At the top 
of the said chamber, surrounding the lower orifice of the* feed-tube, is the 
teat, o, on which the oil or lubricating material collecta to form the drip. 
The opération is as foUows: The oil or other lubricating material, passing 
the feed-regulating valve or plug, C, coUects in the lower part of the feed- 
regulating tube, until there is a sufflcient accumulation at the lower orifice of 
the said tube to form a drip, which drips through the chamber, F, H, I, to 
the bottom thereof, whence ii; passes through the hollow stem, G, to the place 
to be lubricated. The dripping, taking place frequently, can be observed 
through the openîngs, E, E, of the chamber, and the quaiitity supplied can 
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be 80 easily determined as to enable the feed-regulating de vice to be properly 
adjusted. The delivery of the oil in drips is better insured by the teat, a, 
formed around the lower orifice of the feed-tube, or, by what would be équiv- 
alent, by the making of the interior of the upper part of the chamber of con- 
vex form. This invention différa from ail other lubricators, not in allowing 
the oil to be seen, but in fe^ing with a visible drip, the frequency or cessa- 
tion of which can be at once ascertained." 

The claims are as foUows; 

" (1) Thé open pr transparent drip-chamber, arrainged below the réservoir 
and feed-regulating deviœ, and in combination with the contracted opening 
through which the oil or lubricating materialescapes from the réservoir, sub- 
stantially as herein described, to provide for the dripping of the said material, 
and the View £)f the drip. (2) In combination with the drip-chamber and rés- 
ervoir, the teat, a, substahtially as and for the purpose specifled." 

From the patent it appears that the invention consisted of an open or 
transparent standard or phamber, below the oil réservoir and the con- 
tracted lower orifice of the feed-regulating device, of such capacity that 
the oil visibly drops through, and does not trickle down the sides of the 
chamber. The réservoir and feed-tube are old, unless the teat, a, sur- 
rounds the lower orifice of the feed-tube. The standard is an open or 
transparent stem in thèse lubricators which hâve stems by which they 
are attached to the bearings. 

The question at the foundation of the case is whether, in view of the 
state of the art at the date of the invention, the improvement was patent- 
able. It is clearly proved that in 1863, upon the steamer Merrimac, a 
vessel in the service of the United States government, and in 1867 upon 
the United States steamer Ontario, drip feed lubricators, made by Rich- 
ard Lavery, were used, which, opéra ted solely by gravity , were regulated 
by an ordinary spiudle, aBd were elevated above the bearing which re- 
ceived the dripping oil so that the drip and the frequency of the drip 
were visible, but without any chamber surrounding the feed. In like 
manner, in 1850, William Burnett, formerly supervising inspecter gên- 
erai of steam-vessels, used oU-cups which were raised or elevated above 
the shaft-bearings of stearm-engines, and from which the oil dropped in 
separate drops upon the bearing, so that the number.of drops could be 
ascertained by the eye, and the quanti ty could be regulated by the cock 
which controUed the discharge of the oil from the cup. Thèse cups had 
ao chamber below the, bottom of the cup. In the provisional English 
spécification of William Brookes, dated May 22, 1867, his lubricator is 
described as folio ws: 

"The object of this invention is to obtain a more certain and continuous 
supply of lubricating matter tothose parts of machinery which are subject to 
friction. To attaiu this object the réservoir containing the oil or lubricating 
matter is formed of glass or other transparent material, and at the base 
thereof it is attached to glass (or other transparent) pipe, in which is placed 
a supply cock tor tlie purpose of regulating the supply, and having a nut at 
one extremity for the purpose of permanently adjusting it when properly 
flxed. Below this regulating supply cock is placed another similar cock for 
llie purpose of cutting of£ the supply when needed, and thus dispensing with 
the necessity of closing and readjusting the first-mentioned cock. The second 
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pne mjgbt be dispejised with if required. By makingr the , feseryoir of gla?s 
br.othèritrfmsparent material, the workman can at ail times see wheiiilt re- 
■quii-es repleniahing, and thegla^,(orother transparfijife) pipe permits a,ls0 bf 
hisobservingany interruption in th&oontinuousnessof thé supply to thejna- 
cliinery.v 

This description does not statç that the lubricant dripped from the 
réservoir through the transparent' piif)e; it mighthave trickled down the 
sides of the pipe. I shall therefore assume that there was no drip-pipe 
which delivered the oil jn separate drops into the transparent stem or 
chamber. I intentionally omit a discussion of the question whether 
John Absterdam used oii-cups, substantially like thé patented invention, 
at No. 5 Haverhîll Street, and at the factory of J. J. Walworth & Co., 
in Boston, in 1853 and 1854, bec^use upon this question there is the 
conflict of testimdny which frequently arises in regard to the use of an 
inconspicuous object inl a factory 20 or 30 years before the testimony 
was given, and I think that the case does not requlre a décision in re- 
gard to the correctness of Absterdam's recollection. 

' There were, then, prior to thé date of Gee's invention, gravity lubri- 
cators which were elevated abové thé bearings to be oiled, and from which 
the oil dripped in separate dropS upon the bearings, so that the quanfeity 
and frequency of the drip could be ascertained by inspection, but which 
had no chamber into or through which the oil dripped, The Brookes 
spécification described a gravity lùbricator which had a réservoir, and at 
its base a transparent chamber in which was a supply cock for the purpose 
of regulating the supply. The oil flowed into the transparent pipej and was 
delivered to the journal or bearing to be lubricated; the chamber being 
for the purpose of enabling the engineer to observe and watch the flow 
of the oil. In my opinion there Was no invention in making the Brookes 
supply Cock discharge the oil throUgh an orifice which should deliver a 
drip, and in thus producing the ÏGreè lùbricator. Neither would it re- 
quire much if any more inventive gfenius to prevent the entrance of dirt 
into or the effect of wind upon the Lavery and Burnett lubricators by 
attaching to the bottom of each cup a transparent standard. After Lav- 
ery and Burnett had in a rough way shown the principle of a sight-feed 
oiler, it would not seem that invention was required to embody the prin- 
ciple in the neater form in which Gee presented it. 

I place the décision especially upon the Brookes spécification, and hold 
that, if it did not anticipate the Gee patent, it was so nearly like it that 
no invention was needed to make the simple altération or addition which 
is said to distinguish the Gee device. The bill is dismissed. 
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Babnes ■». RuthenburO. 
(Oirmtt G&UTt, 8. D.Ohio. Jane 4, 1887.) 
1, Patents pob Imtbntions^Patentabiuty — New CoMbination of old De- 

, VICES— FlEB-EXTINGUISHINfl .APPAHATUS. 

Letters patent No. 218,821 were granted June 24, 1879, to Ciarles Barnes for 
'■' an apparatuB for extingtiishing flres, and letters patent No. 233,393 were also 
granted to bim Octobet 19, 1880,, for an "automatic flre extinguisher. " The 
patents describe a systeip of distributing pipes passing tbrough tbe varions 
rooms of a building at tbeir ceilings, and ntted vrith a number of downward 
projecting sçrinklingnoîZleS. A réservoir is placed in tbe lower story, above 
tbe supplir pip^, leadiï^g to tbe street, fllled witb a flre-extinguisbing liquid, 
•wbicb will be discbarged upon tbe flre by force of wàtgr f rom tbe street 
main. A supply-valve bas an actuating lever wbicb is beld up to keep tbe 
valve closed by a wire passipg up to and united in eacb room by a fusible 
joint, The sprinkler consists of a perforated rose-head, witb a cap soldered 
uponitsneck witb fusible métal, and certain otbèr attacbments. In case Of 
firé tbe flaid fusible joints and cape aie meltedi tbe water rushes througb tbe 
supply-Valve; forcing and f oUowing tbe flre-extinguisbing liquid. Until tbe 
occasion of flre tbe pipes aie kept free from fluid. Tbe détails of combina- 
tion in the, 1^6 patents diŒer in some respects. The proof sbowed tbat tbe 
constituent parts were old, but tbat tbe combinations were new. Eeld, tbat 
tbe devices were patentable inventions. 

a. SAMB— iNEBraGBMENT. 

T^he défendant manufàc'tured and sold a device for extinguishing Ares ùn- 
deï letters patent No. 818,508, dated May 26, 1885. A réservoir was used in it 
cbarged witb a flre-extinguishing liquid, wbicb générâtes :a gas, tbus produc- 
ipgjjressure, and tbe distributing. pipes being tbus ât ail times fllled witb: 
liquid. 'Â pipe connected tbe réservoir with thé street main, eut oS by a 
cbeck-valvè kept closed by tbe pressure from tbe réservoir. In case of flre, 
tbe pressure was relieved by tbe flow tbrough tbe distributing pipes^^nd tbe 
valve opened, letting in tbe water. Seld, tbat tbis device was not sumciently 
similar to tliose above mentioned to constitute an infringément. 
3. Samè^-^Doctbine of Equivalents. , 

ThÈi sprinkler or distributer, manufactured by said défendant under Baid 
patent No. 818,508, is, by tbe doctrine of équivalents, an infringément upon 
tbe f ourtb, flfth, and si^th claims of tbe above-mentioned patent No. 283,393, 
but dpes not infringe tbe flrst claim of said patent No. 216,821. 

In Èqnity. 

FoMi, Hyman & KéUey and George F. Murray, for complainanta. 

/awies Moore^ for respondent. 

SaoEj J. The complainants sue for infringément of letters patent 
Ho. 216, 82i, granted June 24, 1879, to Charles Barnes, for apparàtus 
for extinguishing fires, and letters patent No. 233,393, granted Ôcto- 
ber.l9, 1880, for automa,tic ^re extinguisher, alleging infringément, of 
the two claims of No. 216,821 and of the third, fourth, fifth, and sixth 
claims of No. 233,393. The drawings in No. 216,821 show a System 
of distributing pipes passing tbrough the various rooms of a building at 
tbéir ceilings,. and fitted with a number of downward projectifig sprink- 
ling nozzles. , In the lowër story, and just above the supply-valve of a, 
pipe leading from the street main up to and Connecting with the distrib- 
uting' pipes, is a réservoir to be filled with some non-freezing aûd fire- 
extinguishing liquid, which will be discbarged upon the fire by the force 
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of water from the street main when used in connection with water-works, 
or by the weight of water ;froiQ. a réservoir on top of the building in lo- 
calities where there are no water-works. The supply valve bas an actu- 
ating lever, which is held up to keep the valve closedby a wire passing 
up to and united in each room by a fusible joint formed by cutting the 
wirèj'àtod'ihserting the eut endâ into the opposite ends-'of a métal tube, 
ajft(J,making solder joints betjreen t^e ends of the tube and the wire with 
fusible métal. The sprinkler oonsists of a screw-threaded shank or seat- 
piece, adapted to be screwed into the union of the distributing pipes, a 
perforated jroae-head, secured to the shank and. a valve within the rose- 
head, adapted to be adjusted and held against itsseat by a screw-threaded 
stem tapped through a cap solderéd with fusible ïùetal upon the neck of 
the rose-head. This cap, it is stated in the spécification, has, preferably, 
up-turned flanges which cap over the neck, to which the cap is secured 
by fusil)le solder run upon the top edge of the flange, atid around and 
against the neck. The neck has a epace between its shell and the valve 
stem, and perforations which allow the heated air, in case of fire, to en- 
ter and fuse the solder joint, and let the valve drop âpwn and open the 
passage for the fire-extinguishing liquid and water into the rose-head. 
At the same time the beat fuses the solderéd joint of thôwire which holds 
up the actuating lever, and the water rushes through the supply-valve,' 
forcing and following the fire-extiriguishing liquid into the distributing 
pipes and rose-heads, the caps of which, the solder holding them in place, 
having been fused, are forced off, and a shower of water thrown upon the 
fire. There is aiso an arrangement for ringing an alarm bell, but, as it 
is not ipentioned in the claims, it is not necessary to describe it. 

The daims, both of which it is claimed are infrjnged, are as foUows: 

(1) A nozzle for automatic flre extinguishers, constructed substantially as 
beioresetforthînatnely,of a rose-head inclosing a valve controlling the water 
passage thereto, the stem of the valve projecting through a neck of said rose- 
head, and being screwed to a ca;p secured to said neck by fusible métal. (2) 
The eombination, substantially as before set forth, of the water-pipes, the 
automatic valve, and the flre-extinguishing liquid-containing réservoir, con- 
nected with the water-pipes as described, so that its contents will be discharged 
with and by the flow of the water. 

The object of patent No. 233,393, as set forth in the spécifications, 
is fivefold , as folio ws : 

(1) To provide a supply-valve more easily and securely forced and held to 
its seat, and more readily released therefrom ; (2) to relieve the valve-sustain- 
ing devices from the straiu conséquent upon the expansion and contraction 
of the valve closing and releasing wires under varying températures ; (3) to 
relieve the fusible solder joints from straln, so that they may be made more 
sensiti ve to heat, without liability to parting, excepting in case of fire; (4) to 
prevent the possibilityof the discbarge orifices becoming clogged by sédiment, 
or by scales from the pipes; (5) to provide means to hold the valve seat wilhin 
the distributer securely to its seat, without liability of fracturing the solder 
joint by which it is held, by expansion and contraction of the métal. 

The drawings show the gênerai System of distributing and supply pipes, 
supply-valve, and réservoir, as in No. 216,821. The case of the sup- 
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ply-valye is cast in two sections, which are bolted together through out- 
wardly projecting flanges, to receive the journal bearings of a shafl. 
The valve bas a yoke cast with it, upon the under side, through which 
the shaft passes. An eccentric upon the shaft, and within the yoke, 
opens the valve when turned in one direction, and closes it when turned 
in the opposite direction. The valve is guided by rods which pass 
through transverse bars in the upper and lower parts of the case, The 
lower rod bas a groove to receive a pin from one of the bars to prevent 
the valve and yoke from rotating, and the shaft, wbere it enters the valve 
case, is suitably paeked to prevent leakage. Any desired number of 
flanges or disks may be secured upon the shaft, either separately or upon 
a common hub. The form of the shaft outside the case illustrated in 
the drawings is square, to enter corresponding perforations in the flange 
or disk hubs, but, the spécifications state, any other mode of securing 
them rigidly to the shaft may be adopted. To each of the disks a lever 
is pivoted, with a weight suspended from outside the periphery of the 
disks. The free ends of the lever are held np by wires or cords which 
pass through the différent stories of the building, and are united at dif- 
férent points of their length by a coupling device which is a joint of 
fusible solder. When in position or coupled, the wires or cords, by sus- 
taining the lever, hold the supply-valve closed; and, as the valve opens 
against the pressure of water from the main, that pressure assists to hold 
it securely fo its seat. 

The patentee's intention was to hâve independent wires or cords from 
thé différent stories or divisions of the building, and as many independ- 
ent levers. Thereby the contraction and expansion of the wires would 
be distributed between ail the levers, and the; friction caused by the pul- 
leys or bell cranks required to change the direction of one wire through- 
out the entire building avoided. Whenever any lever is released by its 
retaining wire, the weight upon the lever brings it down upon its ful- 
crum pin, secured in the face of the disk, partiaily rotating the shaft, 
and, by the action of the eccentric, opening the valve, and turning a sup- 
ply of water into the System of pipes. The coupling device consists of a 
métal lever through the eye of which one of the eut ends of the wire cord 
is passed and looped. A loop is made upon the end of the adjoining 
section of the wire. The bar of the lever is passed through this loop, 
and turned back parallel with the wire, which passes through the eye of 
the lever. A slide is passed over the end of the lever, and over the cord 
holding the lever in position parallel with the cord. The other wire, or 
part of the wire, is held by its loop around the enlarged portion of the 
lever containing the eye, and extends in the opposite direction. The 
slide is jointed together with fusible solder, and, as the strain is slight, 
the solder may be made very sensitive to beat, without liability to part 
excepting in case of fire. When it does part the lever is released, and 
Aies back, the loop of the other part of the wire instantly slips off the 
lever, the part of the wire over which the slide passed is released, the 
lever of the supply-valve drops, the supply-valve is thrown open, the 
water is turned on, and the fire extinguished. 
v.32F.no.2— 11 
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Thèse ifeàtùres of the patented' imprbvements arecôvered by the first, 
second, and third claims Oftbe-patent, which are as fôllows: 

■ (1) Inàn âutomatic vâlTe'fdl:'âi<eextinguisher3, thedombination of case, 
A, valve, G, and cam-shaftj B, with flange^ D, weighted lever, E* and afu- 
siMy JQlntedireleasing wife, as Cr, for the ,i*urpose specifled, (2) . In an auto- 
luatie fffre extinguisher of tl^ç. pharacter described, the combination of a sys- 
tepa of pipes, a supply-yalve fqfsadd System, with two or more independent 
valve-actuating deviçes; each'ô'f \îirhtch iS held by an independent wire pass* 
ing to a différent part of the building, «ither bne of vvhjch actuating devices 
will throw the valve open when its holding wire is parted. (3) A valve-re- 
leasing dewce for automatîc fire extinguishers, consisting of wires, G-, lever, 
H, and /usibly jointed sUdes, 1, tC^mbined to operate substantially as set 
forth. 

Of thèse the third only is involved in this cauSe. 

The nextfe&tureof the complàinant'simprovemènt. relates to a per- 
fOrated rose-head distributer or eprinkler, into the lower end of which is 
screweda cap, and betWeten two lugs secured or cast npon the under side- 
of thiâ caîp, about the distance of half a radius from its center, a lever 
is pivotèd. The oppositei eiid of the lever' hasaswinging lug-plate, 
which, when the distributer is adjusted for use, is secured by a fusible 
solder joint to a projection ektending from the periphery of ïhe cap, as 
shown in'^the drawings. The prefeïred form of distributer has at its 
oiiter endy instead 'of the lag-plate, ahooked lever which reaches up and 
hooks over a projection of the shell of the rose-head, and has its flat edge 
jointed 'by.fusible solder to the projection upon^the shell and a eorre- 
spondinjg projection upon the ciip: : The pivot pin of the lever is in a 
rertical plané outside the solder joint, so that, whénthe solder is fused, 
ihe lever is thrown from its bèaringi the lowerpart of the projection 
dpbn the cap serving as a fulcroià for this purpo^. The valve of the 
«iistributer, which shutsoffi-the flowof water from the distributing pipes, 
has a stem, in two sections, projèctifag downward thrôugh a centrîd 
openingin the cap» The iower end of the uppèlr section is bored out 
foi! some distance, and & rubber plug itiserted. The lower section is 
torned oflf to enter the cavity in the upper portion, and rest upon the 
riabber plug,- which serves as a cushion. The valve is tightened and; 
held to its seat by a screw, which:istapped thrôugh the arro of the lever 
above descrihed. The valve is tbxks, when the lever is ih position, held 
closed, and,' whén the soMerof the lever joint is fûsed, the elastio force 
of the rùbber plug in the valve assiste' to throw the lever down, and, 
while the lever is in position, the sarde force prevents the fracture of the 
joint, andâlso leakage from the valve in the eveht of the distributing 
pipe beittg fîUed with water. ■ ;' 

The Bpbcifioations also describéj and the drawings'illustrate, the mode 
of applyinig'the elastic stem of the \*alve to the foBm of sprinklers there- 
tofore Usèd'J Fof soch use the elastic joint is made at the upper end of 
the valv6i$tèm', ànd the lower' éiid is Screw4hréaded through a plug of 
fusible m^tal in the lowëriiend of a. guide-cap; which bas a projection 
extending up ànto the shell of the distributer, an<i a flange or shed ex- 
tending around it below the^shell'^; The lower part of the shell is per- 
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foratéd so that, in case of leafcàgè, thé water Wotild bë discharged froiû 
the distribùtér upon the inôliriôdtop of the flange, and be carried ob. 
without reaehing thebebk of the cap to impede the fusing of the joint 
in case of flrè. - •■ 

Thèse features of the com^ainant's improvements are covered by 
claims 4, 5, and 6, as foUows: 

(4) In an automatic flre extinguisher, the combination, substantiàlly as set 
forth, of a perforated distributer, a valve located within said distributer, èind 
having a stêm Which prôjects through the shell of the distributer, and a lever, 
as K, ta hold the valve to Its seat Within the distributer until its fusible joint, 
&*, is released by beat. 

(5) In ;aB autpmatic fire extinguisher, the combination, substantiàlly as 
specifled, of a perforated distributer provided with a valve, the stem of which 
prôjects throûgh the distributer shell, with a jointed lever, K', and latch, 
K^; said latch resting upon a projection on the shell of the distributer, and 
secured théreto by fusible solder to hold the valve to its Beat. 

(6) In an automatic flre eJctinguisher, the combinatioii of a perforated dis- 
tributer, aiïd a valve to control the supply of water to said distributer, said 
valve proyided with a two-part stem, and an elastic cushion between the 
parts, to hold the valve to its seat with elastic pressure by fusible solder, sub- 
stantiàlly, as specifled. 

There is also a provision against the clogging of the distributer by séd- 
iment or scales. This is prevénted by a perforated screen within the 
distributer,' which is covered by çlaim 7 of the patent, but, as that claim 
is not invoived in the litîgatibn, no farther référence to it is necessary. 
The défendant admits the manufacture and sale of the device, which, it 
is claimed, is an infringement of the complainants' patents. The com- 
plainants' System is what is known technically as the "dry-pipe System," 
— ^that is, the distributing pipes are kept free froni fluid until the occa- 
sion of à; fite; but if bis réservoir be filled, as he suggests in the spécifica- 
tion of bis patent of June 24, 1879, "with some noa-freezing and fire- 
extinguishing liquid," the pressure of the gas evolved in the reservoii 
would fill the distributing pipes with the liquid, and his System would 
be a "wet-pipe system," in whiéh the pipes are at ail times filled with 
fluid. In practice the complainant bas not charged his réservoir as sug- 
gested, but bas placed in it dry chemicals, with which the water, upon 
the opening of the suppiy-valve, cornes in contact, and the fire-extin- 
guishing fluid thus provided, passes into the distributing pipes, and is 
throw'h through the sprinklers upon the fire. In niany cases even the 
chemicals are omitted, the sole dependence being upon the supply of 
water coming through the supply-valve, so that, in practice, the com 
plainant's system is a dry-pipe System. 

The defendant's is a wet-pipe system. He bas a réservoir charged 
with a fire-extinguishing fluid, which générâtes a gas, producing a pres- 
sure of about 100 pbunds to the square inch. It results that the dis- 
tributing pipes are at ail times filled with fluid. He bas also a pipe 
connection with the street main or other source of supply, which is eut 
off by a chëck-valve placed without the réservoir, and opening inwardly 
towards the réservoir. When the pressure from the réservoir ià greater 
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than that from the main, which is ordinarily about 40 pounds, the 
check-valve is kept closed; but it opens whenever, as occurs upon the 
breaking out of a fire in the building, the pressure from without is greater 
than that from within. The défendant has also distributing pipes like 
the complainant's, and sprinklerSj the openings to which are closed by 
valves under control of devices whose action is suspended whenever the 
température of the surrounding air becomes sufficient to melt a retain- 
ing instruiiientality of some fusible métal. 

The first défense is anticipation by various devices in public use before 
the date of complainant's invention. Armitage's patent No. 15,721, of 
July 8, 1856, shows a vertical supply-pipe, leading from a ground con- 
nection with the water supply to the différent stories of a building where 
it connects "wîth jet-pipes secured to the ceiling. A valve located in the 
supply-pipe is normally closed, préventing the passage of water to the 
jet-pipes. This valve is provided with a weighted lever, which, falling 
downward, opens the valve, but the lever is prevented from falling by a 
combustible' cord which sustains it, and extends to and along the ceil- 
ings wherè the jet-pipes are located. The burning of the cord which oc- 
curs upon the breaking out of a fire releases the lever, the valve opens, 
and the water is discharged through the jet-pipes upon the fire. This 
was a dry-pipe system. The jets were always open. 

Newton's patent No. 171,305, December 21, 1873, provided for a 
valve or stop-cock in each branoh or distributing pipe, and operated by 
the melting of an easily fusing solder, and each sprinkler is provided 
with a suitable check-valve kept closed, except in case of fire, by a fusi- 
ble solder. Réservoirs or tanks charged with chemical compounds for 
extinguishing fires were known before the date of complainant's inven- 
tion. They are shown in the Manning patent of October 17, 1871; the 
Maxim patent of July 22, 1873, in which the réservoir connects directly 
with the jetrpipi? System in the building. They are also shown in other 
forma of apparatus of dates prior to the complainant's invention, for ex- 
tinguishing fires; but as the complainant makes no claim to tbe réser- 
voir, but only to the combination of the valve and attachment with a 
fusibly jointed releasing wire, they need not be considered. The com- 
bination claimed is not anticipated. 

In automatie fire extinguishers, an essential requisite is prompt action 
at the incipiency of the fire, when alone they are effective; and it is 
highly important also to confine the discharge of the extinguishing fluid 
to the locality of the fire, and thus limit damage by water. In testing 
the validity of the complainant's patents, we must keep thèse points in 
view. The best automatie fire extinguisher prior to complainant's was 
Parmalee's, known as the Parmalee water-joint automatie distributer. 
It consisted ôf a perforated nozzle or distributer, over which an unperfo- 
rated cap was soldered by a fusible métal. This was a wet-pipe system, 
and the soldered joint was in contact with the water in the pipes, which 
retarded the melting of the fusible métal. The complainant Barnes then 
made his first invention for which letters patent No. 212,346 were granted 
him Eebïuary 18, 1879. The device for sustaining the lever controlling 
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the supply-valve dififered from that patented June 24, 1879, No. 216,- 
821 , wbich is the first of the two patents on which this suit is brought, 
in that the fusible connection of the sustaining wire was made by pass- 
ing the ends of the wire through holes in a Connecting pièce of fusible 
métal, and making a loop, or hy goldering them with fusible métal, the 
connection to be made in either case at a point removed from the rose- 
heads, and where the action of the beat upon the fusible métal would 
not be retarded. The stem of the valve of the rose-head sprinkler is 
screw-threaded, and tapped through a cap secured to flanges upon the 
neck of the rose-head by fusible solder. The neck has a space between 
its shell and the valve-stem, and perforations which allow the heated air 
to enter so as to rapidly fuse the solder joint and release the valves. At 
the same time the heated air fuses a joint of the wire, and the discharge 
of water upon the fire takes place in less than half the time required to 
set any previous automatic fire extinguisher in opération. The com- 
plainant's improveœent was properly recognized as a patentable inven- 
tion, as were the improvements subsequently patented and in suit. It 
is true that most if not ail of the constituent parts were old, but the com- 
binations claimed are new, and they are precisely the combinations req- 
uisite to greatest sensitivehess to beat, and the speediest opération of the 
apparatus at a time when every moment's delay involves damage and 
possible danger. 

The next inquiry is, does the défendant infringe? And, first, as to 
the supply-valve in the réservoir or tank of his apparatus. His valve, 
as has been stated, is an ordinary check-valve, opening inward, or 
towards the réservoir. It has no lever with wire attaehed, as has the 
complainant's. Itis acted upon solely by pressure from within or from 
without. If the excess of pressure be from within, as is the case when 
his réservoir is chargea, and the sprinklers of his distributing pipes are 
closed, the valve is closed, and remains closed until the pressure is so 
diminished as to be less than that from without, and then it opens. 
This does not occur at the beginning of the opération of his apparatus 
upon the occasion of a fire, before the pressure from the réservoirs by 
reason of the gas generated exceeds that from without, until the con- 
tents of the réservoir are almost exhausted, and the fire may be entirely 
quenched without the use of any water from the main. This difiers 
widelj' from the opération of the complainant's valve, which is thrown 
open mechanically by the falling of the lever upon the parting of the 
fusible connection of the wire at the location of the fire, and at once ad- 
mits the water from the main. Let us look at it in another view. Sup- 
pose the complainant's réservoir be charged, as in defendant's, with a 
fire-extinguishing fluid. The pressure fills his distributing pipes with 
the fluid, and his is then no longer a dry-pipe System. A fire breaks 
out. His fusible wire connections are severed by the heat; his supply- 
valve is thereby thrown open; and at the same time the valves of his 
sprinklers are released, and his apparatus is in full play. What efiect 
will the pressure from his réservoir, acting through the open supply- 
valve in the direction opposite to that of the fire, hâve upon the water 
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ik the pipe ïeading frôïti tïie main? TJntil the pressure is reduced bèlow 
■that frôm the main, it ihust drive that water back. ' 'In other words, 
, the' complainant's apparatus, under such conditions, would operate in 
both dijectioris, — towards the fire and away from the fire. It would be 
like à gun firing from the muzzle, and kicking from the breech. It is 
true the cômpjainant might put in a check-valve, which is common 
propierty, but that is ndt suggested in the patents or eithér of them; 
and if he did so, then, under the conditions stated, his supply-valve, 
with its levers and wire attachments, would be unnecéssary, and better 
be discarded. But he cannot operate his apparatus as a dry-pipe system 
with a check valve only, for there would be no pressure from within. 
It is elear, then, that there is no infringement by the défendant of the 
second claim of complainant's patent No. 216,821, nor the third claim 
of complainant's patent No. 233,393. 

This brings us to consider whether the défendant infringes the first 
claim of complainant's patent No. 216,821, and the fourth, fifth, and 
sixth claims of complainant's patent No. 233,393. The valve of de- 
fendant's sprinkler or distributer is, first, a rubber sphère of about twice 
the diamefer 6f the nozzle or ajutage of the distributing pipe. This 
sphère is hëld firmly against the mouth of the nozzle (as the défendant 
States in the spécifications of his patent, No. 318,508, dated May 26, 
1885) by the foUowing instrumentalities: That part of the valve or 
sphère remote from the ajutage occupies a hemispherical cell, which is, 
in turn, inclosed in a cup-formed guard. It is plain that, so far, we 
hâve in effect the lower end of the first section of the valve-stem of com- 
plainant's patent No. 233,393, the hemispherical cell, and the inclosing 
guard, answering, under the doctrine of équivalents, in every essential 
particular to the section of the complainant's valve with the end bored 
out. With the rubber sphère in place, we hâve the first section of com- 
plainant's valve-stem complète, but inverted, which is a raere change of 
position, not in the least aflPecting the resuit. But to returu to the de- 
scription. This guard, with its inclosed shell and valve, (or sphère,) 
is confined in a cage composed of a pan-shaped deflector and the ajutage, 
and within them the valve, when at liberty, freely slides. A staple- 
formed projection is stamped out from the under side of the deflector. 
This receives an arm, projecting radially from the deflector, as shown in 
the mbdeJs and in drawings of the patent. Another portion of the de- 
flector, diametrically remote from (to use the phrase of the spécification) 
the point where the staple projection was stamped, a lip-formed projec- 
tion is stamped, also downward, and projecting perpendicularly from the 
deflector. Through the opehihg created by this stampîng is introduced 
the short arm of a lever, bent into a hook form, its arms forming an 
acute angle'. "Whdn the longer arm of this lever is drawn up close to the 
arm above referred^ to, as projecting radially from the deflector, the two 
extendirig thesàme distance beyond the edge of the deflector, the short 
arm of this bént lever presses up against and at or near thé center of the 
bottom ofthe ôutside of the guard containing the hemispherical cupand 
the valve, ^nd SD as to hold the valve close against the mouth of the 
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ajutage, and to close the same. Hère we hâve the ëecoiid and remaîn- 
ing section of the stem of complainant's valve, and there is beforè us an 
illustration of that ingenuity in évasion which is not invention, and does 
not avoid infringement. The outer ends of the lever and the radial arm 
are held together by a tube ring or band of fusible alloy, and hère we 
bave almost exactly the device by which the complainant connects his 
wires controUing his supply-valve, and we bave also the équivalent of 
the complaiuarit's device for retaining in position the valves of his dis- 
tributers. The equidistant bars which connect the deflector to the aju- 
tage, and within which the guarded valve, when at liberty, freely slides, 
are provided with screw-threads upon their points of engagement with 
the top pièce, and can be used to adjust the seating of the valve, and 
prevent leakage. This device is the équivalent of the screw which is 
tapped thrôugh thé lever arm of the complainant's distributer in his 
patent No. '233,393. 

The défendant substi tûtes for the perforated rose-head distributer de- 
scribed in Complainant's patents the circular deflector already referred 
to. When the valve isopened, the water, "striking the valve, the edge 
ofthe gua,rd, the deflector, and the cage bars, is scattered or projected 
in a spray in every direction, — upward, downward, and sidewise, — so 
as to reach every object within the range of its delivery. " This descrip- 
tion, quoted from the speçiflca,tion of the defendant's patent, accurately 
describes also what is accomplished by complainant's rose-head distrib- 
uter, in which the water from the distributing pipej striking the bot- 
tom, is scattered or projected through the perforations in a spray "in 
every direction, upward, downward and sidewise, so as to reach every 
object within the range of its delivery." The defendant's device is there- 
fore the équivalent of the complainant's. The deflector was known be- 
forè the date of complainant's invention. It is shown in the Alderson 
& Loftus patent No. 225,092, of March 2, 1880. 

The conclusion ofthe court is that the défendant infringes the fourth, 
fifth, and sixth claims of complainant's patent No. 233,393, of October 
19, 1880, but does not infringe the first claim of complainant's patent 
No. 216,821, of June 24, 1879; and a decree for an injunction and ao- 
count will be entered accordingly. 



Yale Lock Manuf'g Co. and another v. New Haven Sav. Bank. 

(_(^6uit Court, D. Connectieut. September 10, 1887.) 

1. Patents FOB Invention— TtMB-LocKa—RBissoB—ENLAKGBMBNT of Original 
Patent. 

Reissuéd letters patent No. 8,550, to Samuel A. Little, for improvemente in 
"time-locks," by -which the multiple bolt-work oi a safe orvault dpor could 
be automatically both doggec} or locked and unlocked at predetermined 
times, — the dogging and releasing being caused by the opération of the time 
mechanism, and the time for locking or unlocking being capable of altéra- 
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tion atthe will of the operator, without disturbance of fbe clock-work, — con- 
ta.med,inter alia. the foJlowing claim: "(7) In a time-lock the oombiaation 
*_* * of the time movements and two adj astable devices; one f or deter- 
minmg the time of locldiigl and the other of unlocking. " The oïiginal let- 
ters of the same patent containedj among others, the following clàim: "(3) 
The wheels, B and C, with the dépressions, d and/, and the projections, e and 
S', iocatèd relatively to eaCh other as described, to inCrease and diminish the 
surface of a common cam, i, or dépression, à,hj rotation on each other. 
* * *" Eeld, that the seventb claim of the reissue was not an enlargement 
of the second claim of the original patent; because the latter should be con- 
strued broadly, and should not bâ confined to "a common cam, " or to a device 
whioh waa connectedwith theoompound wheelin the samewayin whichthe 
cam was conaected, but was broad enough to iuolude équivalent means of 
connection with the dog. 

2. Samb— Rèjbctiok of Claim— Stjbseqvbnt Application and Reissub. 

The third claim of the application for a second reissue of the Little patent 
for time-locks was for devlces.consisting of "acompound dise, composed of 
two single dises of the same shape and size, placed face to face on a common 
axis. " ^hen thèse two dises or wheels wère fastenéd toçether by a thumb- 
screw, they formed one wheel or dise. In said third claim this compound 
discwascaIled"/MO adjustable devices. " The patent-office held that the com- 
pound. dise constituted but a single adjustable device, or single dise, and re- 
jectéd thé third claim, to which rejection the owners of the patent assented. 
Held, that they did not thereby abandon the right to elaim, in a subséquent 
reissue, a double or compound dise, and obtain avalid patent therefor. 

Samud A. Duncan, for pçtitioner. 

Edmund Wetmore and Causten Browne, for respondent. 

Shipman, J. On or about April 19, 1881, this court made an în- 
terlocutory decree in the above-entitled cause, by which the défendant 
was enjoined against infringing the first and seventh claims of reissued 
letters patent No. 8,550, to Sa,muel A. Little. Lock Manufg Co. v. Bank, 
19 Blatchf. 123, 6 Fed Rep. 377. No final decree bas ever been made. 
The original Little patent was dated January 27, 1874, the three reis- 
sues were respectively granted May 9, 1876, January 8, 1878, and Jan- 
uary 21, 1879. The answer of the défendant alleged that the original 
patent was not reissued for the purpose of correcting any supposed de- 
feotive or instifficient spécification, but to secure claims not warranted 
by the invention disclosed in the original patent, and that in the several 
reissues, and particularly in the last reissue, claims were inserted which 
were broader in their scope than the invention of the original patent war- 
ranted. The original patent and the application for the third reissue 
were introduced in évidence by the défendant. 

This is a pétition by the défendant to vacate the interlocutory decree, 
and to grant a rehearing, with leave to the petitioner on such rehearing 
to introduce in évidence certifled copies of the file wrappers of the sev- 
eral issues of the patent, and certain other documentary évidence, with 
such amendment of the pleadings as the newly-offered évidence may ren- 
dèr expédient. The object of the rehearing and of the new évidence is 
to show that the first and seventh claims of the third reissue were im- 
properly allowed by the commissioner, and are void. 

Passing by the considération of any question in regard to the lâches 
of the défendant, or whether the évidence can properly be considered to 
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be newly discovered, the claims of the several patents which arethe sub- 
ject of controversy upon this inotion are as follows: Claim 2 of original 
patent, and claim 5 of the firat reissue: 

The wlieels, B and C, with the dépressions, d and /, and the projections, a 
and g, located relatlvely to each other as described, to increase and diminish 
the surface of a common cam, i, or dépression, A, by rotation on each other, 
for the purposes dèseribed. 

Claim 3 of first reissue: 

In a chronometric locking raechanlsm, the combination, as before set forth, 
of the clock-work and two adjustable déviées, for determining, respeetively, 
the times of locking and unlocking. 

Claim 2: of the second reissue: 

In a time lock, the combination substantially as above set forth, of the time 
movements and an adjustable device for determining the time of locking. 

Claim 7 of third reissue: 

In a tinie loCk, the combination, substantially as above set forth, of the time 
movements and two adjustable devices, one for determining the time of lock- 
ing, and the other of unlocking. 

The first claim of the third reissue is substantially like the seventh. 
Thé second claim of the original, and the corresponding fifth claim of 
the first reissue, were omitted, by direction of the patent-ofBce, in the 
second reissue, by référence to a patent deemed to be anticipatory, and 
do not appear in the third reissue. 

The first and the irhportant question, and one by no means free from 
difficulty, is whether the seventli claim of the third reissue is an enlarge- 
ment of the second claim of the original. The defendant's position is 
that the new claim, which was also the third claim of the first reissue, 
is for "the combination in a time lock of two adjustable devices, whose 
function is simply to détermine the times of locking and unlocking, with- 
out regard to the character of the devices or means by which the lock- 
ing-dog is held in either its locking or in its retracted position, while in 
the original claim it is made a necessary élément of the combination that 
thereshall be a 'common cam, i,' the function of which is to hold the 
dog in its locking position." The defendant's construction of this claim 
is undoubtedly what was wanted by the draughtsmen when they drew it, 
and if that construction is the proper one, the claim was improperly al- 
lowed by the patent-office; for if it could ever hâve been properly ob- 
tained, it was unseasonably applied for, and is therefore invalid. 

It should not be thus construed, and was not so construed in the opin- 
ion of the court, which made the described holding part of the dogging 
mechanism and its équivalents a part of the claim. Upon the question 
of one of thp alleged différences between the Little and the Holmes or 
Chinnock lock, viz., that the locking devices are actuated by mechanism 
of différent methods of operatioij, the court said: 

"I do not regard the latching-gear, and the tripping of the latch that holds 
the dog, as strictly a mechanical équivalent for the direct action of the ,pam 
upon the dog, but it is plain that, at the date of the Little patent, the Chin- 
nock method of holding and releasing a dog was a well-known substitute for 
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ihat part oithe Little mec\iapism which performs the same office, and, there- 
ïorè, sb far as this méchkMcal eombinatioti: is concerned, the latching-gear 
and the tripping mechanism are a mechanical équivalent for the action Qt the 
cam upon the dog. " .^ 

While the claim should be màde to include mechanism which is the 
équivalent of the describèd holding mechanism, in^smuch as Little was 
the first who applied time meôhanisra to a safe door, by means of which 
locking could taliei place automatically at a predetermined period, he 
should notbe çonfined to à narrbw Une of équivalents. In the case of 
Plaintiff v. Banli, 17 Fed. Rep. 531, which was decided in August, 1883, 
Judge LowELL was called upon to détermine whether the seventh claim 
was an undue expansion of the original patent, in yiew of the décision 
InMHerV. j&ross Co., 104 U. S. 850. He said: 

"This point, though a difflcult one, I décide in conformity with Judge 
Shipman's action, for the reason that in a patent like the original patent of 
Little, it wonid be properto construe his second claim somewhat broadly, and 
so as to reachthe substituted adjustable de vices and their connection with 
the • dog ' in the lock of the défendants in that case, which were substantially 
like those in question hère." 

The conclvision is that, although the owners pf the patent attempted 
to enlarge it, the seventh qlaini should be limited to the invention which 
was dçscribed and claiqtied in the original patent, which invention was 
net çonfined to "a common cam," or to a device which was connected 
with the cpmpound wheel in'the same way in which the cam was con- 
nected, but was broad ertough to include équivalent means of connection 
with the dog. 

The défendant further insista that the application of the patentée for 
the second reissue contained a proposed third claim in the following lan- 
guage, which was substantially the tl^ird claim of the first reissue: 

(3) In a time-lock, the combination, substantially as above set forth, of the 
time movements and two adjustable devices, for determining, respectively, 
the times of locking and unlocking. 

. — that this claim was rejected by the patent-ofEce, and the patentée ac- 
quiesced in such rejection, without appeal, and thereupon the patent 
was issued, claiming only a single adjustable device in the second claim. 
That claim bas been already quoted, From thèse facts, the défendant 
saySj it results that the claim for two adjustable devices was abandoned 
and could not be resumedin the third reissue. 

The circumstances of this rejection and acquiescence are somewhat pe- 
culiar. The Little invention contained, in addition to the "adjustable 
devices," what was known as the Suiîday device, for preventing unlock- 
ing during a period greaiter than 24 hours. The adjustable devices were, 
in brief, "a compound dise, composed of two single dises of the same 
shape and size, placed face to face on a common axis, each having an 
equal portion of its periphery eut away so as to leave in each a dépres- 
sion of the same form a-nd size as that in the other. When thèse two 
dises or -«yheels are fastened togethér by a thumb-screw, they form one 
wheel or dise hàving a dépression in its periphery." This compound 
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dise was calléd in the proposed third claim "two adjustable dévices." 
The pateiit-Qffice thçjugh't that it should be called one dévîce, and there- 
fore rejected the claim. The reason was stated as follows: "The third 
claim is objéctionable, as it appeârs to be for two devices for locking and 
unlocking, while applicant shows only one device for locking and unlock- 
ing, and another for preventing unlocking ata partieular time." There- 
upon the owners of the patent assented, the claim for two adjustable de- 
vices was.v^ithdrawn, the claim for one adjustable device remained, and 
the second reissue became very open to attack, because the courts might 
hold that the patent was in terms for a single device, and should be so 
construed. 

It is now insisted that because the patentroffi,ce called the compound 
dise a single dise, and the owners of the patent assented to the name, 
therefore they abandoned a right to claim a double or compound dise, 
and can i^aVé a valid patent only for a single wheel. Such a conclusion 
rests too eutirely upon technicality to merit favor. It may be the out- 
come of the principle suggested in Leggett v. Avery, IQl U. S. 256, and 
confirmed in Shepardv. Carrigan, 116 U. S. 593, 6 Sup. Ct. Rep. 493, 
but such a resuit would carry the principle to an improper extrême. 
The facta in the case are similar to the spécial circumstanees in Morey v. 
Lochwood,8 Wall. 230, in conséquence of which that décision is not con- 
sidered to be incompatible with the other récent décisions upon the sub- 
ject of reissués. RusséH v. Dodge, 93 U. S. 460j Eamea v. Andrews, 122 
U. S. 40, 7 Sup. Ct. Hep. 1073. 

The prayer of the pétition is denied. 



Seibebt Cylinder Oïl Cup Ce. v. Nightingale and another. 
(Oweuit Court, D. Massachusetts. Septeinbèr 9, 1887.) 

1, Patents fob Inventions— Impboved Lttbkioatoii— Infhingembnt. 

In letters patent No. 138,243, dated April 29, 1873, Issued to John Oates for 
an improVed iubricator, the flrst claim was upon the "method of feeding oil, 
consistln^ in delivering the oil f rom the réservoir up throngh a body of water 
inclosed m a glass chamber, and discharging the same through the feed- 
cocks." The second was upon "the combination of an oil chamber with a 
watercïiamber, the latterbeing located over the former, and adapted to re- 
ceivè oil f rom it, and delîver the same above the body of water inclosed in 
it. " The defendant's Iubricator, called the Lunkenheimerj adopted the de- 
vice described in the flrst claim of the Gates patent, but the oil chamber was 
located at the side of the water in the feed-glass, instead of under, as in the 
second claim. jETsM an infrintrement. 

2. Same— AsiftciPATioN— Spécifications. 

The patent taken out by John Absterdam, November 31, 1854, for an im- 
provedlubricator, neither the spécifications Bor drawlngs disclosihg a sight- 
feed where the oil is delivered up through the water, was not an anticipation 
of the Qates patent. 
8. Same— Evidence. 

Absterdam testifled tô having invented and put in opération, 80 years 
before, à Iubricator of the Gates design, and several witnesses testifled tb 
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having then seen the lubricator in use. The alleged împrovement was not 
described in Absterdam's patent taken ont about that time. EM, that the 
évidence was insufflaient to show an anticipation of the Oates patent. 
4. Samk— Construction of Claims. 

In letters patent No. 111,881, dated Februarj; 14, 1871, granted to Nicholas 
Seibert for an improved lubricator, the first claim covers inechanism whereby 
steam is communicated to a tube, and an annular space between the two tubes 
within the oil-cup ia kept hot. This device is not found in defendant's lubri- 
cator. The second claim is upon "the improved lubricator, consisting of the 
Earts herein described, constructed and arranged snbstantially as herein speci- 
ed. " HM, that the second claim embraces ail the parts speciâed in the flrst 
claim, ànd therefore defendant's lubricator is not an infringement. 

In Equity. 

T. Wi <]Uirke, for complainant. 

Arthur Steih, for défendants. 

CoLT, J. This bill allèges infrîngement of letters patent No. 111,881, 
dated Febrnary 14, 1871, grànted to Nicholas Seibert, and of letters pat- 
ent No. 138,243i dated April 29, 1873, issued to John Gates. Bôth 
patents relate to improvements in lubricators. The claims of the Seibert 
patent are as foUows: 

"(1) Tlïé arrangement of the cock, M, passages, S, S', and tubes, and P, 
with the oil réservoir, P, and gauge, J, E, as herein shown and described, for 
the purpose specified. (2) The imptoved lubricator, consisting of » the parts 
herein described, constructed and arranged substantially as specified." 

The first claim covers mechanism whereby steam is communicated to 
a tube, and an annular space between the two tubes within the oil-cup is 
kept hot. It is admitted that this device is not found in the défendants' 
lubricator, and therefore the complainant confines the charge of infrînge- 
ment to the second claim. But if the second claim embraces as partof 
the combination that which is found specifically described in the first 
claim, then it is manifest that there is no inMngement. The complain- 
ant contends that the word lubricator, as used in the second claim, in- 
cludes those parts only which do the lubrication, namely, the condens- 
iug pipe and chamber, the oil réservoir, delivery pipe from the oil rés- 
ervoir, cocks, etc., and that the claim should be construed as covering 
only those parts. But it seems to me that this is a forced construction, 
and one which the languageof the claim will not warrant. The claim 
is for the "improved lubricator, consisting of the parts herein described, 
constructed and arranged substantially as specified." Now,,one of the 
main improvements described in the Seibert lubricator is the mechanism 
covered by the first claim, and when the patentée says, in eâèct, that the 
second daim is for the improved lubricator, consisting of the parts de- 
scribed in his spécification and drawings, his manifest intention was to 
cover the devices which form the subject-matter of the first claim , as well 
as the other parts of his lubj-icator, and such is the natural and proper 
meaning of the language used. The question before the court in Garratt 
V. Seibert, 98 U. S. 75, was one of priority of invention in the case of in- 
terfering patents, and suit was brought under section 4918, Rev. St. 
The question of the proper construction of claim 2 of the Seibert pat- 



8EIBERT CYLINDER OIL CUP CO. V. NIGHTINGALB. 173 

ent was not before the court, and was not passed upon by it. I deem 
it unnecessary to consider the other défense raised to the Seibert patent, 
because I am satisfied that défendants' lubricator does not infringe the 
second claim. 

I now come to the Gates patent. The gist of the Gates invention is 
a sight-feed lubricator, where the oil is delivered up through a body of 
■water inclosed in a glass chamber. The daims relied upon are the first 
and second: 

"(1) The described method of feeding oU, consisting in delivering the 611 
from the réservoir up through a body of water inclosed in a glass chamber, 
and discharging the same through the feed-cocks, substantially as described. 
(2) ïhe combl nation of an oil chamber with a water chamber, the latter be- 
ing located over the former, and adapted to receive oil from it, and deliver 
the same above the body of water incloSèd in.it, substantially as described." 

The défendants' lubricator is called.the Lunkenheimer, and it is mani- 
fest upon inspection tfaat it adopts the method described in the first 
claim of the Gates patent, of delivering oil up through a body of water 
inclosed in a glass chamber, and discharging the same through a feed- 
cock. I am satisfied, al'so, that the Lunkenheimer lubricator inMnges 
the second claim of the Gates patent, notwithstanding the oil chamber 
is located at the side of the water in the feed-glass, inëtead of the water 
being located over the oil chamber. The resuit accomplished is the 
same, and while the Lunkenheimer may be an improvement over Gates, 
I do not think the change made relieves the défendant from the charge 
of infringing the second claim. 

The most serious défense to the Gates patent is the alleged Absterdam 
anticipation. It is urged that John Absterdam took out a patent, No- 
vember 21, 1854, for an improved lubricator which exhibits a sight- 
feed, and that prior to that lime he had made a sight-feed lubricator 
which delivered the oil up through the water as shown in the patent of 
Gates. With respect to the Absterdam patent it may be observed that 
neither the spécifications nor drawings disdose a sight-feed where the 
oil is delivered up through the water. The more serious question is 
whether the défendants bave not shown that Absterdam did in fact con- 
struct a lubricator, about this time, which bas the sight-feed and deliv- 
ery of Gates. Absterdam produces a drawing made in 1883, in the suit 
of this complainant against William Burlingame for infringement of the 
Gates patent. This drawing shows the Gates method, and Absterdam 
swears that it is a substantial copy of a drawing made by him in 1853 
or 1854; that he made several lubricators of the construction hère shown; 
that one was in opération in the shop of J. J. Walworth & Co., Boston, 
and another on a locomotive named Washington, which was run on the 
Boston & Providence Railroad. This statement of Absterdam, as to the 
lubricators in Walworth's shop and on the Washington, is confirmed to 
a great extent by several witnesses who saw thèse lubricators. But, after 
carefuUy reading this évidence, I am not clearly satisfied that Abster- 
dam did what he claims to hâve done. Hère are witnesses testifyihg to 
what they saw 30 years ago. It is more than probable that what they 
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aotuialty saw wàs ihe sight-feed which Absterdam patented, and not the 
sight-feed of Gatesy which he says he invented- fxreviously, but which 
we do riot find described in bis patent. To my mind it is a, circHjn- 
stance of some weight, notwithstanding bis explanation, that Absterdana 
should not hâve described this iniprovement in his patent. , Upon this 
record I bave stilLsomeidoubtswhether Absterdam was thefirgt inventer, 
and under thèse circumstanoes itis clearly my duty to sustain the Gates 
patent, Thç bill should be dismissed as to the Seibert patent, and sus- 
tained: as to the first and second claims of the Gates patent; and it is so 
ordered. 



The Paola R.V 

ZeiGLÉR ». The Paola R. 

{OireuU Oourti S. B.Louiaiana. June 17, ISS?.) 

1. Mabitimk IiIBns— What Contbacts GrvB Kisb to. 

Maritime liens are strictijuriê, and do not àrise on ail contracts made hy the 
owners' tb rèsult in profit to thé shi;). The test is to be applied to the subj ect, 
. and not to the obj^ct. It is the subject-matter of the contract which must be 
maritime, and not themere object,— the ship. > , 

S. Samb— ÔompkÉssdîg ÇÔtton. 

No maritim«'lieii èiists for the compressing of cotton, when thé compressing 
-was pérforméd inland, and before any contract of affreightmeatt binding on 
the ship, was made. 

Âdmiralty Appeal. 

B. Pranh iJonas Btnd I. 0. A^7iriw, Jr., for libelant. 

E. H. Èarrar and E. B. KruttsChnitt, for clàimant. 

Pardee, J. Compressing cotton for shipment by vessel or railroad is 
land business. The demand of the libelant in this casé is," in effect, to 
eStablish a ïnaritime lien for the compre&sîng of cotton, when the com- 
pressing ■(^àa përformed inland, and before any contract of affreightment, 
binding oii the Ship, was liiadé. The statement of the case shows that there 
can be no lieh for such compressing. But the libelant says that in the port 
of New Orléans the custom and usage wàs and is that bills of lading of 
cotton are made, and rates are fixed, with référence to the delivery to 
the ship of ' ùncompressed éoiton, and that when compressed cotton is 
delivérèd'tc) a Ship the ship^ repays thé çost of compressing. Concède 
such 4 custpril, ftnd it can hâve no greatér effect than an express contract 
to the samé pùrport between the master and the shipper. Such an ex- 
press coiitract would be, in substance, an agréeineht to mâke a rebate on 
the freightof'cottipressed cottdri, àûd to pay such rebate before' the freight 
is earned, or, ïnbther wbrds, the ship, in considération of freight to be 
eamed, agréés t6 pay dowfl a èash amount. 

Maritime liens are sîrtciijwris, (see Vandèwater v. MiUs, 19 How. 82,) 

■ ïReported by Joseph P. Hornor, Esq., of the New Orléans Bar. 
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and do not arise on ail contracts made by the owners to resuit in profit 
to the ship. Many examples -might bç giyen. It is only where the con- 
tract to resuit in benefit to the ship is a maritime contract that a lien on 
the ship arises. Whethera contract is or not a. maritime contract dé- 
pends on its subject-matter, i. e., whether it provides for maritime serv- 
ices, maritipae transactions, or maritime casuaities. Insurance Co. v. 
DunKam, il Wall. 1. In the présent case the contract has referei^^ce to 
the obtaining of a cargo, and is to be performed before the voyage is com- 
menced, and without référence to the resuit, 

A policy of Insurance on a ship is a maritime contract, {Insurance Co. 
V. Dunham, supra,") but no lien results for k premium, (The John T. 
Moore, 3 Woods, 61.) There is no lien foi* cdïnmissions on advances, 
nor for obtaining freights. ÎEfte J. C TFiKioww, 15 Fed. Rep. 558. In 
Ferrie v. Jeiwelt, 2 Fed. Rép. 111, a lien %as denied a shipping broker 
for services in obtaining a crew. A shipping broker has no lien for serv- 
ices in procuring à charter-party. !Z%e Thames, 10 Fed. Rep, 848. The 
services of a soliciter of freight are not maritime in character, and create 
no lien on the vessel. S^eCrj/staiStream, 25 Fed. Rep. 575. 

In 2%é 2%ame8, TOjjra, Judge Brown says: 

"ïhei^istinction between prelinoinary services leading to a maritime con- 
tract, aM'aucfi contracts tbenasélvés, hâve been afflrméd in this couhtry from 
the flrst, and not yet depàlrted from. Itfuriiishes a distinction capable of 
somewhat easy application. If it be brokéndown,! donotperceiveanyothçr 
dividing Une for excluding from the admiralty many other sorts pf claims 
which hâve a référence more or less near or remote to navigation and com- 
merce. Ifitlie broker of a charter-party be adtnitted, the Insurance broker 
mdst folio w the drayman, the expressman, and ail others who perform serv- 
ices havîng refererice to a voyage either in contetùpl'ation or executèd. " 

And so the responsibilities of the ship on account of cargo must be 
held to commence with the delivery of the,:goods tô the ship, and be 
confinéd to the transportatioa to and safe delivery of the goods at the 
port of delivery, and to the performance of such maritime services as 
may lawfully be agreed upon. 

If charges and expenses necessary to the ship, and to thé conduct of 
its business, but preliminary to the contract of afFreightment, are admit- 
ted as maritime liens, there will be no end to the business that may be 
drawn to the admiralty. Gompressing, ginning, baling, and perhaps 
picking cotton may each ripen into a lien on the ship that eventually 
contracts to carry the cotton fromi the country. The principle on which 
the décisions rèst as' io lien or no lien is "that the test is to be applied to 
the subject, and not, to the object; that is to say, it is the subject-matter 
of the contract which must be maritime, and npt the mère object, — the 
ship." See 21 Amer. Law,Reg. (N. S.) 1. ïdand v. Medora, 2 Woodb. 
&M..109. 

The subject of the libelant's contract under the custom claimed was 
not the carrying of the cotton, but was preliminary thereto, and was not 
a maritime contract, and no lien arises. 

The exception will be maintained, and the libel dismissed, with costs. 
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Thb Saginaw. 

{IHsirîet Court, E. D. Miehigan. Octoter 19, 1885.) 

Maiutihe LrEN—WHABTTiNGBK— Account. 

A libel for a balance of an account between a wharflnger and a steam-boat, 

most of tbe items of wbich accoant were uot marititue, was beld not to be 

maintainable.^ 
{Syllahus hy the Court.) 

On Exceptions to Libel. 

The libel averred that)libelantwas theownerofa.wharf at Port Hope, 
one of the regular stopping places of the steamer; that it was custùmary 
for the Saginaw to deliver her consignments for that portnpon this 
wharf, subject to her claim for freight and advance charges, which were 
coUected byr the libelant, and credited to the steamer; that the steamer, 
upon the other hand, was charged with such collections for freight and 
advance çhitigea as were paid over, with dockage, and also for merchan- 
dise, (sait and hay,) which libelant was aCcuetomed to turn over to the 
steamer, to be disposed of at the lower ports by her officers, and ac- 
counted for; and that there was a balance due libelants upon this ao- 
count of $146.20, !for which he claimed a lieu. 

James J. Atkinson, for libelant. 

George E. HaUday, for claimant. 

Brown, J. ' This libel îs for the balance of an açcoûnt between a 
wharfinger and à steam-boat, and is clearly not màintàinable. The items 
of libelant's claim are (1) for freight collected for the steamer, and paid 
over to her, for which there is clearly no lien, even if more were paid 
than was due; (2) for wharfage; and (3) for merchandise delivered to 
the steamer, to be disposed of and the proceeds credited to the libelant. 

The last item I held not to be a lien in The NemHainpshire, 21 Fed. 
Rep. 924. 

Perhaps the items for wharfage might be a lien under the state law, 
if the suit were for a wharfage alone; but, if it be for a balance of a run- 
. ning account, the fact that some of the items are maritime in their char- 
acter will not confer jurisdiction upon this court. The Oold Hunter, 17 
How. 477. 

The cases wherein a court of admiralty will take jurisdiction of ac- 
counts are well stated by Judge Wabe in 3%e Larch^ 3 Ware, 28, 34. 
If ail libelant's items were a lien upon the vessel, and the crédits could 
be treated as so much payment upon account, I would entertain juris- 
diction; but where it is apparent from the pleading that the suit is in 
reality to settle an account, and to recover a balance due, the libel wiU 
not be sustained. 
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Williams and others v. Morbison and others. 

{Circuit Court, E. J). Missouri, K D. September 23, 1887.') 

■j 

1. Courts— CoNFUCT of State and Fédéral Jueisdiction— Replevin— Con- 

^ÏUSION OF GOODS. 

An action of replevin wàa brought in a state court to recover a quantity 6f 
paying stone alleged to hâve been wrongfully tttken from plaintifî's quarry, 
an^ the property was seized by the sheriiî. Pending tbis action, the défend- 
ant brought suit in the United States circuit courtier the recovery of thë 
property so seized, together with other stone that had been quarried subsé- 
quent to the seizure. SêW, that the United Statea court had no po wer to deter- 

; .mine the rightaof the partiesto the property seized, ynderprocess of the state 
court'.as the same question wasbefore the state court; and that if, throughthe 
fault of plaintiff, the other property sought to be recovered had become so 

' i m^ed jWith thfit seized by thp sberifi that the two lots could not be distin- 
guished, noue of the property could be recovered.* 

2. LicENSE— Révocation— Obal Lipbnse to QuasSy Stone— Possession dp 

STÔl^E' AFTBK LiCENSB RbTOKBD. ' 

■ Anoral license to take out stone from a quarry for a tçrni of years is sub- 
jeot to rpvocation at any time, upon notice to the licenaee, and he is not çnti- 
tled to possession of the Btpne taken out subséquent theteto. 

. .i.-. .■ '■ ': ■ 

Chtté. A. Dam, Geo. A. Gasdénariy and 0. D. Yancey, for plaintiffs. 
Erank M. Estes and Dinning & Bymes, for défendants. 

Thayer, J. , (chargîng jury.) The case that you were engaged în try- 
ing ail pf yesterday is what is known as an action of replevin. The ac- 
tion involves the question whether the plaintiffs in this case or the de- 
fendants Tvere entitled to the possession of 8,000 or more granité paving 
bloclfs, on April 23, 1886, wben this suit was brought. It is not denied 
that i^he défendants were in possession of the granité blocks in question 
when this suit was brought; and it is not denied that they were taken 
by the United States marshal, under an order of delivery in this case, 
from the possession of the défendants, and that they were delivered to 
the plaintiffs, and are now in, plaintiffs' possession. The question which 
you will hâve to détermine is whether the plaintiffs shall retain in whole 
or in part the granité blocks so delivered to them by the marshal, or 
shall in whole or in part restore them to the défendants. That is the 
gênerai question to be settled, and the settlement of it dépends upon 
the question who was the owner of those granité blocks on April 23, 
1886, when this suit was brought? 

Now, the facts which plaintiffs rely upon to support their title are, in 
substance, as foUows : They claim th^t in November or December, 1 885 , 
Mr. Lorenz, acting in behalf of himself and Morrison, gave them verbal 
perrrission to take immédiate possession of the granité quarry and work 
it for two years, paying therefor $1.50 per 1,000 for ail granité blocks 
taken out ready for shipment. On the other handi, the défendants deny 

'As to the principles which gpvern }n cases of confliçt between courts of concurrent 
jurisdiction,'see Senior v. Pier;e, 31 Fed. Rep.825; Melvin v. Eobinson, Id.634; Kohc 
V. Kyan, Id. 636. 

v.32F.no.3— 12 



that any such oral license or permission to work the quarry waa given. 
They claini .the fact to be that Williams made application to them for a 
two-years lease of the quarry; that Lorenz and Williams came to an oral 
agreement 'as to some of the terme 6f the lea-se; that it was àrtanged that 
Lorenz should prépare a written form of lease, and mail it to Williams 
fô'r'approival, and, if satisfactory, it was then to'be éiecuted by ail of 
the pajljea. , The defendantçsay that a form of lease was prepared by 
Lorenz, and mailed to Williams in accordanCe with this understanding; 
tHat t6p,'leaSç was incomplet^!, beîng only signed by Lorenz; and that 
for néarly twoi months thereafter they did not hpar from Williams re- 
speeting' the lease, but that in theiHiean time, supposing the negotiation 
for à leaséh^^'ffallen thrPUgh; t"hèy leased, the qijàrry to other parties. 
I only aida to State the substance of the respective théories of the parties; 
it iàfôT you to recoUect thé téstimony on this point as it was given in 
your présence by the witnesçes. : 

Now, gentlemen, yotir first duty will be to détermine fropa the testi- 
inbny Wèich of the tWo thecttieg iast stated is oo'rrect. In other words, 
yoù hnust détermine wHichpafty' tells the trutih as to thç trànsactipn, — 
Williams on the one side, or Morrison and Lorenz on the other. As- 
suming that.ijnderthe eyfdepqe,you find in favor qf the plaintiffs, (Jhat 
is to say, if yôù crédit "yi^illj£|,ms' statement çonç#rning, jthe oral license,) 
then the court instructs you that ail the granité blocks taken oùt ùnder 
such .an oral license, and before it was duly revoked by the défendants, 
belotiged tothe'plaintifïs !h this'ciaèe; and itfoUows that your verdict 
should be for the , plaintiffs for so mâny of the grahite blocks, delivered 
to theni by'th'e niarshal under the writ of replevin in this case, as were 
làkèn oui tlnder âuch oral licenSé before it had been revoked. It will 
be for you to,' détermine the nUriiber of the blocks so takeii out, if âhy. 

NoWj oh tlié other liand,'assUhiing thât you adôjpt the dépendants' 
theoty df the case, and'find that lio'oral license to take out rock was'ever 
granted^ and ' that the leàse for thè quarry was riot exëcuted and ' deliv- 
■ered by ail the ôwners of thô p'roperty as intended at the tiçne of the ne- 
gotiationé.for 'the lease, then it fplloWs, as a matter of làw, that plaintiffs 
had no right at any time to také possession df the qfuarry and take out 
rock, 'and thài in doing'so bjêïore| they had a Vîtïid lease, or any oral 
license, they a'cted àt ttieir péril; 'and hâve no right to any of the granité 
blocks in cohtroversy, and ydu"^|iould so find. 

Furthermore, gentlemeù, if J»-du bëlievethat there was ah oral license 
given at one time to take out rock, the court instfucts you that Such oral 
license was of such character'that it might be rèvokeii àt any time by 
the défendants by giving the ' plaintiffs personal notice that the liceiise 
was teïminated^, and notifying them to'leave the preraises; ai)d there- 
fore, if it ajjpears from the téstimony that there was an oral license, but 
a subséquent l'évocation of the sa'ûie', ^Iid that aftet the révocation plain- 
tiffs continuèd 'tô ta'ké out ro'ck'iû opposition to the v^ishes bf thé défend- 
ants, then plaintiffs hâve no right to the possession of the rock taken 
out after the révocation 6f the licenëe,: and you should so find. If you 
find that there was an oral license at one time, then you must further 
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détermine if there wa^ a subséquent revocation of the same, and the date 
of the revocation, and whether plaintiff a,fter the revocation took out rock, 
and how many, if any^ of the bloeks of granité now in çontroversy were 
ta,ken otit under sueh oircumstances, and for tbat reason belonged to the 
défendants. : ■ ' : 

Theré is another feature of the case to which I must also direct your 
attention. It appears from the testimony, and of this there is no dis- 
pute. whatever, that on the eighth day of April, 1886, Lorenz and Mor- 
rison sued out a writof replevin in the circuit court of Wayne county, 
Missouri, and that under that writ, on the^ninth day of April, 1886, 
certain «f the granité bjocks in çontroversy in thi^ case were taken out 
of : the pla,iûtiffs' possession , and deliv^red to the défendants; that is to 
say , they wete delivered by the sheriff of Wayne county to Morrison and 
Lorenz. It wiH be for you to détermine, as a question of fa|Ct, bovsr 
œany of the blocks of granité in, çontroversy in this case were the same 
blflcks of granité that wereso taken by the sheriff of Wayne county, and 
delivered to the défendants on April 9, 1886. It appears very clearly, 
and on this point you will haveno room for doubt, Itake it, that ail of 
the granité blocke at the quarry.on April 9, 1886, were so taken and 
delivered by the sheriff of Wayne county to the défendants; but you 
must détermine from the eviderjce, as nearly as you can, how many 
blocks there werie at the quarry àt that time, that is, April 9, 1886, and 
how niany blocks v/ere quarried by the plaintiffs betwèen that date ând 
April 28, 1886, whén the marshal of this court seized ail the blocks at 
the quarry, including those taken by the sheriff, and turned the wholé 
lot over to the plaintiffs, that is, to Williams and James. 

Now, gentléiàen, the suit in the Wayne county circuit court was a suit 
that was pendiûg' in the state court, and was undetermined when this 
action waS hrought in thé fédérai court, on April 24, 1886, and for that 
reason 'ftll ôf the blocks taken by the marshal of this court, on April 28, 
1886, which were the same that had been seized by the sheriff on April 
9, 1886, under the, writ of the Wayne county circuit court, mUst be re- 
stored to the défendants by your verdict. The right to those blocks that 
were seized by the sheriff of Wayne county, Missouri, must be deter- 
mined and adjudicated, as between the parties to this suit, by the state 
court in which that replevin suit is now pending, and not by this court, 
so that in no event can you find in plaintiffs' fa vor for ail the blocks 
which the marshal seized under the writ in this case. You must in any 
event find in the défendants' favor for the blocks delivered to them by 
the sheriff" on April 9, 1886, stating in your verdict the number pf blocks 
and their value. 

There isyet another feature of this case tobeailuded to, and itisthis; 
It seems that after the sheriff seized aU the blocks at the quarry on 
April 9, 1886, they were left there on the ground at the quarry by the dé- 
fendants, and plaintiffs wènt on until the twenty-eighth of April, 1886, 
getting oùt .othef âiid add'itional granité paving 'blocks. Now, there is 
a çontroversy hëre as îto whether the blocks taken out after April"9, 1886, 
were pilsd, or laid bytheniselveSîSO that they could be distinguished 
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from those seized by the sheriff, or whether they Were so mixed and 
mingled by the plaintifiFs with the blocks taken by the sheriflf that thô 
two lots could not be distinguished, the one from the other. You will 
hâve to détermine that issue from the évidence before you; and if it ap- 
pears from the évidence, and you so find, that plaintiffs 30 mixed the 
rock taken dut' by them after April 9, 1886, with the rocks seized by 
the sheriff of Wayne county, that the two lots could not be distinguished 
when the marshal arrived, then the plaintiffs had no ïight under the 
process of this court to' take any of the rock found at the quarry on April 
28, 1886, whether they were taken out prior to or subséquent to April 
9, 1886, and yoU will hâve to so find. Thts liàst conclusion which I 
hâve stated td you is the resuit of a rule of law that, if a man wrongfully 
niixes his own goods with like goods of another person, so that they can- 
not be distinguished, the wrong-dder must lose his property. 

With thèse gênerai directions you may take the case with the foUow- 
ing forms of verdict, which havfe been prepared for 'you by the court: 
If under the évidence and the instructions which I bave just given to 
you, you find that the défendants are èntitled'td hâve ail of the granité 
blocks taken by the n&arshal restored to them, your verdict will be in 
this form: . - . i 

"John H. Williams and others vs. Japper JHf. Morrison and others. 

"We, the jury, flnd that the defencjants are entitled to the possession of ail 
of the granité blocks described in tjie pétition in this case which were taken 
from their possession on April â8, 1886, under the order of delivery in this 
case, and we assess the value of said blocks at the sum of dollars." 

' And in case you adopt this form df verdict, you will hâve to find the 
value of the granité blocks, and yo,u will assess the damages for the tak- 
ing and détention of the sâme at one cent. There is no évidence hère 
warranting you in giving any substantial damages in case you find that 
the défendants are entitled to hâve ail thèse granité blocks restored to 
them. There is no évidence hère entitling you to give the défendants 
any damages other than nominal damages. ' You will simply state in 
your verdict the value of the granité blocks that are to be restored, for 
the further purposes of the suit, i 

If under the évidence and instructions you find that the plaintiffs are 
entitled to retain a portion of the blocks now in their possession, which 
were seized by the marshal and delivered to them, your verdict will be 
asfollows: ■; 

"John H. Williams and others vs. Jasper iV. Morrison and others. 
"We, the jury, find the plaintiffs are entitled to the possession of 



granité blocks seized by the tTnited States marshal, under the order of deliv- 
ery in this case, on April 28, 1886', being a part of those described in the pé- 
tition in this case, and we assess the plaintiffs' damages for the détention of 
the same by the défendants at one cent; and we furthermore flnd that the 
défendants are entitled to ail the residue of said granité blocks described in 
the pétition herein, being the same which were seized by the marshal under 

the order of delivery, that is to say, granité blocks, and we assess the 

value of those granité blocks to which the détendants are entitled at the sum 
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of dollars, [giving thé amount,] and we assess the défendants* dam- 
ages for the taking and détention thereof àt one cent. " 

Yon will take thèse two forma of verdict with you to your room, and 
use them in raaking up your verdict. 



GOULD V. MULLANPHY PlANING-MiLL Co. 
(Oireuît Court, S. JD. Missouri, E. D. September 38, 1887.) 

COTJRTS — COHFLICTING STATB. AND FbDHEAL JuBISDICTION — ASSIGNMBKT FOR 

Benbfit OF Cbkditobb. 

Pending proceedings in the state court under an assignment for the heneât 
of creditors, a creditor who was not a party to such proceedings, and who 
was a non-resident of the Btate in which the assignment was inade, brought 
suit in the United States circuit court to détermine the validity of a deed of 
trust made prier to the asBÏgnment, and covering a large amount of the assets 
asaigned. The assignée iad entered upon the duties of his trust, but had 
taken no steps to contest the deed. Held th&t, as the question of the validity 
of the deed was one which was so entirely separate and distinct from those 
questions involved in the gênerai proceedings thatit could.properlybe elimi- 
nated therefrom without préjudice to such proceedings, it was one which 
the United States court had jurisdiction to détermine. 

On Plea of Jurisdiction. 

Charles B. Stark, for complainant. 

William B. Walher, for respondents. 

Miller, J., (oraUy.) In the case of Gmdd v. The MvUanphy Planing- 
Mill Company, which was argued before us on Monday, we hâve coma to 
the conclusion that the plea to the bill in the case is insufficient. The 
argument was that the plea set up the pendency of a proceeding in one 
of the statue courts, which involved the same subject-matter that is in 
controversy in the présent biU brought by Mr. Gould. Thèse questions 
come up very often in regard to a class of cases which arise under the 
laws of the state, for the purpose of administering estâtes of decedehts, 
and administering assignments, and, in gênerai lerms, cases in which a 
fund is to be administered in a court of law of the state, and to sonie es- 
tent that is the case hère. An assignment was made by the planing-mill 
Company, and the assignée undertakes to administer the trust imposed 
upon him by the assignment, and although it is not alleged that he has 
filed an inventory, he has given bond, and it is probable that he has 
entered upon the trust devolving upon him by the assignment. But as 
far as the case shows he has been , inclined to recognize the validity and 
existence of a prier deed of trust which covers a very large amount of 
the assets assigned to him. As he has not taken any steps to contest 
that deed of trust, and as this présent bill, filed by Mr. Gould, one of 
the creditors interested under the assignment, does contest it, and déclares 
it to be void or invalid for reasons set out in the bill, it would seem that 
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he pngîïtto hâve therîght, and œust havie the right, certainly in some 
court, to hâve an inquiry made ihto thé validity ot that deed of trust; 
ashe ^s a large creditor undepjthe assignment. If the deed of tryst is 
held void, it will increase his dividends very largely, and may make his- 
debt entirely good, and if it is to be held valid it would diminish them. 
The argument that that is a matter which belongs to the state court in 
which the assignment is filed, is not conclusive or satisfactory. It very 
often happens in cases of the kind that I hâve alluded to that a single 
issue, a single question, can be eliminated from the gênerai proceedings, 
(a question whieh might bè a,djudicated in thé state court, if anybody 
were made the proper parties,) that makes such a distinct separate trans- 
action, such a distinct pfinciplb of adjudication, that a party may bring 
suit in another.court to hâve that question settled. Especially is that 
so of one wno is not a party to a proceedihg in the state court. 

In this case Mr. Gould is no party to the proceeding in the state court. 
He has not béen siied. He hais not been âervéd with any process. He 
is not so subjected to that court by any mode of proceeding that we know 
of. At least no such thing is stated either in the bill or in the plea. 
Mr. Gould is therefore at liberty to exercise any of the Éights which he 
may hâve to eontest that deed of trust covering the property out of which 
he expècts his debt to be màde, and as he could go to any other court 
in the state which had compétent jurisdiction of tlie subject-matter, so, 
being a citizen of another state than the assignée and the other parties to 
this suit, he has a right to bring that suit and.have that (Question deter- 
mined in the courts of the United States. : The inconvenience, it is said, 
of having two courts administering the same fund at the same time has 
been considered in this class of cases, and it is not insuperable. This 
court will consider when it cornes to render a decree, how, far it will 
go. It is not, necessaryto décide now that the court will take that 
fund out of the, hands of tihe assignée, or, the assignée being a party, 
will command him to pay over to Mr. Grould any more or any less money 
than he would otherwise; but it is perfeotly compétent for this court to 
make a decree^ having ail the parties before it, — having the assignée rep- 
resenting ail the other creditors, and having the planing-mill company, 
and'he himself being, before it, — it is perfectly compétent for this court 
to décide whether that original deed of trust is valid or void. When 
that décision 4pi rnade, it binds ail that were parties to the suit; it there- 
fore binds the assignée, and the idea of conflicting orders of the court is 
not to be conceived.; When that décision is made, the assignée will file 
with the court, whioh it , is said has some kind; of jurisdiction now, — I 
don't know what it is,— ^he will file the decree of this court, holding that 
that deed of trust is valid, or holding that it is void and set it aside; and 
that decree will bind the subséquent proceiedings in the state court in 
the administ);atioqof the fund. ' . 

For thèse reasons the plea is held to be bad, and is overruled; 



COUNTY^ OF^yp^A Ci.'PIONEEE GOLD MIN. CO. 183 

CouNTY OF YuBA v. PiosKEE GoLB MiN. Ço. and others. 
{Ciremt Court, N. D. GaKfornia. August 39, 1887.) 

1. Removai, OF Causes^^Act OF Mabch S, 1887. 

Under section 1 of tfie removal act, as amended by an act of March 3, 1887, 
the circuit court cannot takecognizance of a suit brought againgt a party in 
a district of whicii he is not an inliabitant; and section 3 does not au);]iorizo 
tbe removal of a suit brought in a state court agàinst a party not anlnhab- 
itant of the district. ' 

a. Same. 

Section 2 of said act, as amended, does not authorize the removal of a suit 
f roni a state court to the United States circuit court, which could not hâve 
beenoriginally brought in said circuit court 

{SyUa^uê by the Court.) ;i 

A. L. Rlwdea, for plaintiff. 
Wm. M. Stewart, for défendant. 

Before FiELD, Justice; Sawyeb, Circuit Judge; and Sabis, District 
Jçdge. 

Sawyer, J., (Field, Justice, and Sabin, J.,conmrnng.) Thecounty 
of Yuba — a county of tbe state of Càlifornia — brought a suit in equity, 
in the superior court of Yuba county, against the Honeer Gold Mining 
Company, and the Cleveland & Sierra Gold Mining Company, — two 
corporations, — both organized in the state of Nevada, and existing under 
the laws of that state. The défendant, the Pioneer Gold Mining Com- 
pany, reraoved the case from the state court to the United States circuit 
court) under the act of March 3, 1887, on the ground that the eomplain- 
ant is a citizen of the state ;Qf Càlifornia, and the défendants are citizens 
of the state of Nevada. The'question now presented, is, whether the act 
of March 3, 1887, authorizes.a removal of this case? and we are aU of the 
opinion that it does not. So fa,r as applicable to this question, the act of 
1887 ,§ 1 , provides that, "the circuit courts of the United States shall hâve 
original cognisance, concurrent with the courts of the several states, of ail 
cuits of a civil nature, at law, or in equity, * * * in which there 
shall be a controversy between, citizens of différent States, * * * and 
no civil suit shall be brought before either of said courts, against any 
person, by any original process of [doubtless, intended to be 'oï'] pro- 
ceeding, m any other district than Huit whereof he is an inhabiiatU." 

The habitation of a corporation, is, necessarily, in the state under 
whose laws it e?ists. It can hâve no other, and it is only recognized in 
othçr states and countries, upon principles of comity . Clearly, under the 
express and pointed prohibitory clause quoted, under this section alone, 
the suit could not bave been originaUy brought in this court; and it could 
not hâve original jurisdiotioii, or, in the language of the act, "original 
cognizance," because a suit any where in the state of Càlifornia, would not 
be in the district whereof either of the défendants is an inhabitant. 

Itis insisted on the part of. the party removing, that the prohibitory 
clause is limited by the words, "original process of proceeding;" that 
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the prohibition does not extend to cases brought before the court by any 
other than "original process of proceeding," and does not prohibit a re- 
moval of a suit from a state court. But section 1, to which we must 
look for juriadiction, does not provide for, or authorize, the obtaining of 
jurisdiction by removal, or otherwise. It defines and limita the juris- 
diction of the courts, and goes no further. Section 2 is the section, that 
authorizes removals, and decla,fes what cases may bè removed. The 
clàufeé of section 2 which covefs this case, if any, authorizes the removal 
of "any other suit of a civil nature, at law or in equity, of which the cir- 
cuit courts of the United States are given jurisdiction by the preceding section,'" 
— that is to say, by section 1. But section 1 does not give jurisdiction 
of a suit brought against défendants, who are iuot inhabitants of the dis- 
trict wherein tiie suit is brought. Such a suit cannot be brought in the 
circuit court, nor can the court obtain jurisdiction under section 1 . 
Strike section 2 from the act, and no jurisdiction at ali could be ob- 
tained. If the court can hâve jurisdiction by removal, therefbre, it must 
get it by virtue of the provisions df section 2, and not of the provisions 
of section 1 ; and section 2 only authorizes a removal of a case over which 
jurisdiction is given by section 1, thus referring to section 1 for the 
classes of cases that are authorized to be removed. Section 2, therefore, 
does not reach this case. It is eleàr to our minds, that congress only 
intended to authorize the removal of such cases, as could be brought 
originaUy, in the United Statôs courts, and in the court to which the re- 
movalis tO'be made. 

A considération of the statute, as it stood before the amendment, and 
the practice under it apparently sought to be changed, sustains this 
view. The limiting prohibition in section J. of the old statute, was in 
thèse words: "And no civil suit shall be brought before either of said 
courts, against any person by any original process or proceeding in any 
other district than that whereof he is an inhabitant, or in which he shall 
be found at the Urne of sening such process ^ or commencing such proceeding." 
Thus, a party under the old act, could be sued out of the district of his 
résidence, provided he could be found, and served in another district, 
where the suit was brought. But this last clause was eut off by the 
amendment, and now he cannot be sued, at aU in the national courts, 
out of the district whereof he is an inhabitant. So, under section 2, of 
the act before the amendment, in the case of "any suit at law, or in 
equity," with the other necessary requisites "between citizens of différ- 
ent States," "either party may remove said suit into the circuit court," 
etc. , without any limitation by référence to the first section giving juris- 
diction. Under this act, it waa the practice, to bring a suit in the state 
court, get such service as they could, by publication of summons, and 
:the défendants would often, then, appear, and remove the case, or the 
plaintiff, after appearance of défendant, would remove it; and thus a, 
large number of cases, which could not be originally brought in the cir- 
cuit courts, was brought into those courts from the state courts in this 
roundabout way. The présent act was, apparently intended to abolish 
this practice, and in many other respects to limit the jurisdiction of the 
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circuit courts. One mode of limiting the jurisdiction was to eut off, by 
amendment, the authority to entertain jurisdiction of ail cases against 
parties residing out of the district, whether found in the district or not, 
by omitting the clause quoted from section 1; and another* was, by 
amending the gênerai language of section 2, by introducing the limita- 
tion of the right of removal to suits over which the courts had jurisdic- 
tion by section 1; that is to say, to such suits as could be, originally, 
hrought in the circuit court. If this be not the proper construction, 
then it is difficult to perceive, what office thèse amendments, making 
such express limitations, were intended to perform. They were, cer- 
tainly, introduced for a purpose, and that purpose seems obvioua to us. 
The clause in section 1, "Where the jurisdiction is founded only on the 
fact that the action is between citizens of différent states, suits shall be 
brought only in the district of the résidence of either plaintiff, or défend- 
ant," is prohibitory in form. It does not enhrge the jurisdiction, or 
confér jurisdiction in a case otherwise expressly prohibited. 

We are of opinion that the removal of this case is not authorized by 
the statute, and it was improperly removed. It follows that the case 
must be remanded to the state court, with costs, and it is so ordered. 



Dow and others v. Memphis & L. R. R. Co. 

{Circuit Court, 8. Di New York, January 19, 1885.) 

Railhoas Companies— Mobtgagb — Compensaxioh of Trustées. 

A mortgage for $2,600,000, given to trustées for the security of the holders 
of the mortgage bonds, proviaed that the trustées should be allowed a reason- 
able compensation for executing their trust. Held that, in the défense of an 
action to ëet aside the mortgage, the trustées were entitled to only 1 per 
cent, the compensation allowed by Rev. St. N. Y. 8th Ed. pt. 2, o. 6, art. 3, § 
68, to trustées for receiving and paying out sums of more than $10,000. 

In Equity. 

Platt & Bowers, for plaintiffs. 

DUMi de Swayne, for défendant. 

Wallace, J. The défendant filed a bill to set aside a mortgage for 
$2,600,000 to trustées, for the holders of the mortgage bonds. 22 
Blatchf. 48, 19 Fed. Rep. 388. The mortgage, among other things, pro- 
vided that the trustées should receive a reasonable compensation for ex- 
ecuting their trust. The trustées filed the présent cross-bill, and ob- 
tained a decree adjudging the complainant to pay to them the amount 
of compensation to which they are entitled, and the costs, charges, and 
expenditures which they hâve incurred in defending their trust, by rea- 
son of the suit brought to set aside the mortgage. It was referred to a 
master to take an account and report. He has reported that they should 
be allowed the sum of $17 ,000 for counsel fées, and an additional sum 
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for disbutsemènts actually încûrred in defending the suit. He has als» 
reported that they should be allowed the further sum of $45,000, for 
their personal corùpensation in, defending the suit. JExceptions hav& 
been filed to that report. 

Upori the argument of the exceptions it was conceded that the amount 
which should be allowed them aa incurred for counsel fées was fixed by 
the master at a reasonable sum. It is obvions that any sum paid to the 
trustées must really corne out of the bondholders, because the property 
of the corporation is not sufficient to discharge the mortgage which is a 
lienuponit. The trustées are éntitled ;to reasonable compensation for 
their services in defending the suit brought to set aside the mortgage^ 
and protect the i?ights of the bondholders, but it is not easy to détermina 
what is a fair compensation in this behalf. Although there were issue» 
of fact in the:cBse, the controversy turned essentially upon questions of 
law presented by record évidence. The attack upon the mortgage was 
so manifestly tinjust and inéquitable , that it was apparent that it could 
neversucceediiunless there were inflexible légal rules to justify it which 
could not be parried. Yet the mortgage was assailed by able counsel, 
upon technical groùnds, which wère not without plaugibility. The trus- 
tées were bound to assume that thèse grounds might be held to be ten- 
able. It became their duty, therefore, to employ compétent counsel, 
and put them in possession of the facts, and assist them in procuring the 
necessary évidence. When they had done this, their duties to the bond- 
holders were discharged. Their compensation should be adjusted largely 
as an équivalent for the responsibility which they were thus obliged ta 
assume. If thë testilt of the-suît had befen adverse, they would doubt- 
less hâve been subjected to criticism, although there would hâve been 
no reason for ît^; , Thé amouiit invblvied was very large, and the trustées 
should not bc exposed to contingencies, in which their discrétion and 
fidelity might corne in question, without an adéquate rémunération. The 
usual commissiops alloAVéd to trustées, by; the laws of.this state, for re- 
ceiving and paying out sums of above $10,000 in ampunt, is 1 per cent. , 
besides their necessary expenses. This is assumed to be a fair return 
for their time and services, and for the responsibilities which they incur. 
As the whole trust fund was at stake in the suit brought agâinst them, 
it would seem to be fair to allow them this commission hère. They are, 
accordingly, aUowed the sum of $26,000. 

In apportioning this sum between thfem, référence should be had to 
the services rendered by each. Mr. Matthews has not taken an active 
part in the défense of the suit, but Mr. Dow and Mr. Moran hâve de- 
voted a great deal of time to it. Mr. Dow has been especially active in 
the préparation of évidence, and has been unremitting in his efforts from 
the beginning of the litigation, while Mr. Moran has, been active and 
zealous in consultations with the bondholders and with counsel. Eleven 
thousand five bnndred dollars should bè awarded to Mr. Dow, $8,600 
te Mr^ Moran, and $6,000 to Mr. Matthews. 
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Centrai. Tbtjst Co. of New Yoek and others v. Waïash, St. L. & 
P. Ry. Co. and others. (Nos. 2,357 and' 2,46.4. Consolidated 
Cause.) : 

(Circuit Court. S!. L. Mitsouri, E. D. September, 19, 1887 \ 

Ebcbitbks— Insolvent Railboad— Compbksation. : , 

Tutt and fl-umphreys, receiyers of the "VVàbash, St. Louis & Paciflc Railway 
Company, allowed 170,000 each for their services tb date. 

In Equity. 

Martin, Laughlin & Kern and PMlips <fc Stewarty ,for the purchasîng 
committee. 

H. S. Priesl aai Hough, (hercM & Jtidaon, foi the receivers. 

Beeweb, J. The question now presented for détermination îs the 
compensation to be allowed to the receivers. The master, upon considéra- 
tion of the testimony, allowed each $112,500. Exceptions were taken 
by the purchasing committee, and thèse exceptions bring the matter be- 
fore us for considération. Heretofore ail the principal allowances inthis 
case hâve been settled by the agreement of the parties, and after such 
agreement ail' the court's action has been a pro forma approval . But this 
allowance is contested, and a large volume of testimony taken. 

As preliminary I remark thàt there has been no little implied criticism 
in the language of appellate courts of the magnitude of the allowances 
made in foreclosure cases to counsel, receivers, and others. We are ad- 
monished by utterances of the suprême court to be cautions in this re- 
spect. In the case of HincMey v. RaUroad Co. , 100 U. S. 153, the amount 
allowed to the receiver was $10,000, for nearly two years' services. He 
claimed $1,000 per month. Upon this the suprême court, through'Mr. 
Justice Miller, made this observation: 

"The principal witnesses of appellant to sustain this exception are two gen- 
tlemen who were themselves receivers ofother roadSi and thoughtthey right- 
f uUy received $900 in one case, and $1 ,000 in the other, per month. jPerhaps 
they were the best judges of the value of their own services; but such is net al- 
ways the case, and as there is conflicting testimony, and as this is the flrsl time 
we hâve been called on to review the allowance made to railroad receivers 
by the circuit courts, we dtf not see that the economical administration of in- 
solvent conipanies will be pronioted, or that justice requires a higher standard 
of compensation than thèse courts generally give, to whose discrétion the sub- 
jéct must bé largely remitted. " 

In the case of Trustées v. Oremough, 105 U. S. 527, certain allowances 
were set aside by the suprême court, and in respect to this matter of al 
lowances generally this language is to be found: 

"In the vast amount of lïtigatîon which has arisen in this conntty upon 
railroad mortgages, where varions parties hâve intervened for the protection 
of their rights, and the f und has been subjected to the control of the court, anc' 
placed in the hands of receivers or trustées, it has been the common practice 
as well in the courts of the United States as in those of the states, to makefaii 
and just allowances for expenses and coUnsel fées to the trustées, or othet 
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parties, promotîng the litigation, and securing the dne application of the prop- 
erty to tlie trusts and charges to whlch it was subject. Sometimes, no doub^, 
thèse allô wances hâve been excessive, and perhaps illégal; and we would be 
veryfarfrora expressïng our approval ofsuch large allowances to trustées, 
receivers, and counsel as hâve sometimes been made^ and which hâve justly 
excited severe criticism. Still, a just respect for the eminent judges under 
whose direction many of thèse casés hâve been administered, would lead to 
the conclusion that allowances of this kind, if made virith modération and a 
jealous regard to the rights of those who are interested in the fund, are not 
only admissible, but agreeàble to .|;he principles of equity and justice. " 

This court has, in the progress of this very case, as well as at other 
times, expressed its intention to proceed cautiously, and, while giving 
adéquate compensation, to not overstep the bounds of such compensa- 
tion. I remark again that the question of allowances is a judicial one, 
and while, as it is said, the mattèr is left to the discrétion of the court, 
it is discretionary only in the sensé that there are no fixed rules to dé- 
termine the proper alïowance, and is not discretionary in the sensé that 
the courts are at liberty to give anything more than a fair and reasonable 
compensation. We désire to see the ofBcers and agents of the court well 
paid, in order that men of character and ahility may be wrlling to accept 
the burdens and responsibilities of thèse trusts; but at the same time we 
may not forget that the property to be charged with thèse allowances is 
not ours, that there are many thousands scattered ail over the land who 
are the owners, whose property by the strong hand of the law has been 
taken out of their custody, and who look to us to see that no unjust or 
excessive burden is cast upon them. We may not exercise the generos- 
ity of oWners, but are closely limited to the justice of judges. Our du- 
ties are as saered, our responsibilities more solemn than those of any 
other parties Connected with this foreclosure, for our action is almost cer- 
tainly final. 

With thèse preliminary observations I pàss to a coi^ideration of the 
facts. We hâve already allowed thèse receivers $50,000 each, and the pur- 
chasing committee, representing the présent owners of the property, insist 
that this is full compensation. The master, estimating the duration of 
the trust at threeand one-half years, has allowed, as I hâve stated, $112,- 
500 to each. It is well said by Mr. Justice Beadley, in the case of 
Cowdreyv. Eailroad Co., 1 Woods, SSl: 

"It would hardly be a proper rule for governing this case to inquire what 
another even compétent person would hâve been.willing to do the work for. 
The.receiver's oflSoe is not put up at auction. His compensation is not 6xed 
on that principle at ail. The chancellor sélects a person whom he regards 
compétent and trustworthy, and the amount of compensation is graduated 
somewhat by the duties, and somewhat by the responsibilities, of the situa- 
tion. It seems to me that the peculiar duties, responsibilities, and accounta- 
bility of a receiver entitle him. to a larger amount than would be demanded 
by the head officer of an ordinary railroad of this size." 

The administration of this Wàbash property has been under my su- 
pervision. It is true that my then associate, Judge Teeat, was more 
familiar with aU the détails, and therefore exercised a more immédiate 
and constant supervision, and was doubtless more familiar with ail the 
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varied steps taken in it, and we lose the benefit of his knowledge in 
coming to our conclusions; but I am familiar enough with its adminis- 
tration to apprçciate its magnitude, and the labor and responsibility of 
the receivers; and beyond the testimoHy which was;given before us of 
the gênerai outlines of the administration, I rest upon my own recollec- 
tion and knowledge of what took place. In determining the amount of 
compensation, we are to regard the magnitude of the trust, the care and 
responsibility springing therefrom, the time occupied in performing its 
duties, the skill and ability displayed, and the success which has &ir 
tended its administration. ■ Messrs. Tutt and Humphreys were appointed 
receivers in the latter part of May, 1884. The last of the property was 
surrendered to the purchasing committee on the first of April, 1887. 
During the trust they hâve received and paid out about $60,000,000. 
The mileage at the time of their appointment was about 3,600 mUes. 
The property did not^ consist of a single line covered by a single mort- 
gage, but was a System made up of the consolidating and leasing of some 
30 or 40 différent roads, upon each of which was one or more mort- 
gages. About $4,000,000 of floating and pressing debts were resting upon 
the Company; its crédit was gone; it was a wreck. The property itself 
in many parts of the System was in very poor condition. Within a short 
time after their appointment the disintegration of the property com- 
menced. Line after line was surrendered to trustées, mortgagees, and les- 
sors, so that by the first of January, 1887, they had less than 1,000 
miles under their control. Of course, to take charge of a System so com- 
plicated, with so many varied and conflicting interests, so many under- 
lying mortgages and separate branches, in such poor physical condition, 
with Such a load of pressing debts , and with such a complète loss of crédit, 
cast an immense burden of care and responsibility on thèse gentlemen, 
and required on their part the exercise ,of the highest skill and ability. 
It has been often said, and I think with truth, that no vaster and more 
complicated trust has, within the history of railroad enterprises in this 
country, been committed to any one. To say that full and complète 
success attended their, labors, under such adverse circumstances, is in 
itself the highest encomium that can be placed. I had occasion to say, 
nearly a year ago, in respect to their action ; "Their administration 
has been so successful that during the length of two years and a half, 
in which it has been carried on, not only has there been no challenge in 
the court of primary administration of the propriety of their appointment, 
but there has not been even a suspicion suggested hère of any impropriety 
of eonduct on their part, or any lack of fitness for the duties intrusted 
to them." And I can at this day repeat that language and say that 
there has been no complaint in this court of a dollar improperly with- 
held by thèse gentlemen, and that the only charge made against themj 
a charge which upon examination wasproved to be without foundation, 
was that they had in the payment ofinterest preferred the bonds of 
one division to those of another. Another matter to be considered is 
this: At the inceptioQ of their administration they found many labor 
claimS pressing, and labqrers threatening to quit for lack of payment. 



190 ^ . . , i, .J -tÈDÉSAti ■KEPOBTBB. j' :■ 

Où tfaéir Personal gaai^nty they obtained'juoney to'yatîsfy the most 
pfresâikg of thèse claims', aiid from tiriie to time, as emergencies arose, 
thejr' darttf nued in like màniser to obtain whatever was necessary tosisat- 
îsiy'pffeèèiit and pressitig tfeedS.' The aègregate of the suras thusad- 
vaiicéd oQ their pêrsbnai giïarànty duribg: the j^ears of this administra- 
tion isabout $22,000,000. The value of this action on the part' bf 
thèse rëceiVers (action which has ' secûrëd the continuous and smooth 
workîng of the àystem) oanhafdly be overestimated. 

On thé other hand-, itmiist be nôticed that neither one of thèse gen- 
tlemen devoted his entife time to the business of the recéivership. Mr. 
Tutt was pïior to his appdintmeht the président of the Third National 
Bank of St. liouis, and èontinuèd to discharge ita duties in connection 
with Ihbse of the recéivership. Mr. HuOiphreys, who had been a mem- 
ber of the firm of E. D. Morgan & Go., a.nd at the time of his appoint- 
ment engaged in winding tlp its aïfairs, Continued to dévote part of his 
time to thè same duties. ït is also true that, early in this administrar 
tion, aûthbrity was given by this court to thè receivers to issue $2,000,- 
000 of receivers' çertifioates, t'ô meet the urgency of thèse floating debts, 
and that the daily receipts from the system were large, so that thèse 
gentlemen had something to fali back upon and protect them against 
lôss in their personal guararities. It is also true that they had a most 
accomplished gênerai manager, Mr. Talmage; who had the personal charge 
of the opération of the road, and who was assisted by very compétent 
and ablè gentlemen in the varions departments under him. It would 
be a waste of time, I think, to go more into détails of this administra- 
tion; thè main features are detailed in the testimony before us, as well 
as familiar to myself, at least, from personal observation! Beyond thèse 
facts we hâve the testimony of several gentlemen as to the value of the 
services. The receivers themsélves, with the dignity which has charac- 
terized their conduct throughout this entire administration, hâve plaoed 
no estimate npon the value of their services; they hâve briefiy and mod- 
estly told the story of their labor and cares. ' 

The gentlemen who hâve given us the benefit of their opinions are 
thèse: Gérard B. Allen, one who for ihany years was one of St. Louis' 
best citizens, a merchant and manufacturer hère, and who had no little 
expérience in the administration of trusts* thought that $100,000 to each 
receiver was a fair compensation. S. W. Fordyce, the président of the 
St. Louis, Texas &■ Arkansas Railroad, at ône time receiver of that road, 
placed his figures at $125,000. Robert E. Carr, at one time président 
of the Kansas Pacific Railroad, aiid a gentleman of considérable expéri- 
ence in railroad matters, named $100,000.'' S. M. Breckenridge, a law- 
yer of distinction in this city, and of expérience in railroad foreclosures, 
thought the sum fiixed by the master, $112,500, was reasonable. William 
Taussig, gênerai ttianagér of the St; Louis Bridge & Tunnel Company, 
■Said $30,000 ^pôr annum. On the other hand, George H. Nettleton, 
gênerai manager of the Kansas City, Ft^ Scott & Gulf'road, and the 
'Kansas City, Springfield & Memphis road, with its extensions, and a 
' railroad' rhan Of large expérience, having served as a receiver, thought 
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015,000 a year fair compensation. Henry Morrill, gênerai manager of 
the St. Louis & San Francisco, said from $10,000 to $12,000. G. W. 
Parker gênerai inanager of the Caire Short Line, said from $6,000 to 
812,000. H. C. Moore,.at,OHe time superintendent of the Missouri Pa- 
cific, fixed it at from $8,000 to $10,, 000. Charles Hamilton, superin- 
tendent of the Mobile & Ohio, thomght $10,000 to $12,000. F. C. 
Wyatt, at one' time superintendent of the Humeston & Shenandoah, 
name,â'^15,000j and John Ô'Day, the first vice-président of the St. 
Louis ife'San Francisco, fixed it at from $10,000 to $15^000. 

Gbviotisly, there is a •</ast différence between the figures of thèse ya- 
rious gentlemen. They are ail witnesses whose opinions are entitled to 
thfc highest respect on accôunt of their characters, their abilities, and 
thèir expétience; and yet the very différences that exist between them 
8ho]ff that, j^ere is no fixcji , standard or rulè to guide us, and tfaat we 
must faU back at last upon our own judgment of what under the circùm- 
stances would be fair and reasonable compensation for the services. Be- 
yond the opinions of thèse witnesses, we hâve been furnished with évi- 
dence of the salaries and compensations paid to raiiroad oSïcials and re- 
ceivers in other places; some of them quite high, some of them very low. 
Thèse fumish but little assistance, because we are not advised of the 
circumstâiices under whi oh' they wierè fixed; each case! must stand by 
itselfi Beàring in mind the successful administration and felicitious: 
outcôme'ôfthis trust, and also bearing in mind'the admonition of the 
sûp'reniè court on the subject in controversy, and remembering that wèi 
can oiily aHow, "fair and just" compensation for services actually ren- 
dered.and not that which the generosity of an absolute owner might 
prompt, weJiave fixed upon a rate of compensation intermediate between 
ttie high and low estimâtes above mentioned. The property was in thè 
cûstody of thèse gentlemen less ithan three yeara, but, of course, subsé- 
quent to the surrender of the property they hâve been and are still en- 
gagea in dositig up thé trust. There are coritingencies which may ex- 
posô'them in the future to tedious and painful litigation. We cannot 
as yet eay dèfinitely to What annoyance they may be exposed, or what 
labor may yet be cast upon them; Therefore we shall not fix the amount, 
as did themaster, to cover ail the services of this trust, but simply make 
an aUowance to cover everything to date. The fact that there were two 
receivers, doùbtless enabledeàchto dévote some time to his other busi- 
ness; and so, if wé allow $140,000, or $70,000 each, for services to date, 
we think the owners of the property will hâve paid.no more than they 
ôught to hâve paid for theservices of thèse gentlemen; and the receiv- 
ers, if disappointed in not receiving what from the action ofthe master 
they may Êaveexpected, will remember that weare trying to be as care- 
ful with this property as they were during their administration; and 
that a sensé of dutyto thè owiners pre vents us fi-om sustaining in full the 
allowancésinadeby. themaster. ; i, 

The exceptions of the purchasing committee will be sustained, and 
the allowanôe to each of the receivers for services to, date will be fixed 
at$70,000. ■>• • 
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DxJNDEE MoRTGAGE Trust InVest. Co. V. Chaeltok, Sherîff, etc. 
' {Circuit Court, B. Oregon. October 10, 1887.) 

1. Taxation— AssBBSMENT—OvEB-Vivi'tTATioN. 

Afly person who has property listed on the assessment roll of a county for 
taxation l8"interested" in thé proceedings of the county board of equaliza- 
tibn, arid may appear before it, and hâve redress àgainst an tinjust and un- 
equal valuation of property on: siiid roll, to his injury, whether the same Is 
causedby an over-valuation of his own property, or an under- valuation of that 
of others. 

2. Same— Injcnction. 

A person who is aggrieved by the wrongf ul action of an asaessor, in the 
valuation of his own or other's property for taxation, cannot maintain a suit 
in equity to enjoin the collection of any portion of the tax resulting from such 
actiota, ùnless he first seeks redréss at the hands of tfhe county board of equal- 
ization, as provided by statuté.^ 
(Syllabus b}/ the Court.) , 

John W. WhaUey, for plaintiff, 
W. R. BUyeu, for défendants. 

Dbady, J. This suit is broùght to restrain the county of Linn, and 
the défendant Charlton, its sheriff, from coUecting the one-half of the 
taxes levied by the county in 1884 on the mortgages owned by the plain- 
tiff on reol property therein, amounting to $1,172.85. From the bill 
it appears that the plaintiff is a foreign corporation, formed under the 
laws of Great Britain, and is the owner of promissory notes of the nom- 
inal value of $150,348.71, secured by mortgages on lands in Linn county; 
that the. same were assessed by the assessor of said county, in the yeaï 
1884, for taxation as real property, under the act of October 26, 1882, 
at their nominal value, while ail real property not under mortgage was 
only assessed at from one-third to one-half its value; that the tax levied 
on said assessment of the plaintiff's notes and mortgages amounts to 
$2,345.90, — one-half of which is in excess of the taxes levied on prop- 
erty generally of the same value, and is therefore alleged to be illegaL 
It also appears that the plaintiff has paid the one-half of said taxes, and 
that the county, through its proper officers, will, unless restrained by the 
decree of this court, proceed to make the balance of said fax by the sale of 
said notes and mortgages. The answèrs of the défendants admit the al- 
l^ations of the bill, except as to the: valuation of the real property not 
under mortgage, and aver that the same was valued for taxation at its 
true cash value, as required by laiW. 

The évidence in the case is quite voluminous and contradictory. But 
considering the relation of the witnesses to the subject-matter, and the 
interest which mostofthem hâve in the question in volved inthe con- 
troversy, their several means of knowledge, the character of their .testi- 

' Where a remedy is çrovided by statute for the excessive assessment of property, the 
tax-payer inust avail himself of it, at his péril. New York &0.Q.& S. Exchange v. 
Gleason, (III.) 13 N. B. Kep. 204, and note. 



DUNDEE MOETGAGE TRUST INVEST. CO. V. CHAHLTON. 193 

mony, and the différence in the value of lands as appears from the as- 
sessment roll, and that for which they were sold by the owners, as ap- 
pears by the county record of conveyances, it is évident that the average 
valuation of lands in the county, not under mortgage, did not exceed 
60 per centum of their "true cash value," and probably not over 50 par 
centum thereof; such "value," as defined by statute, (2 Laws Or. 1887, 
p. 1285,) being "the amount such property would sell forât a voluntary 
sale, made in the ordinary \Course of business, and not what it would 
bring at public auction or forced sale." And this discrimination ap- 
pears to hâve been the resuit of a deliberate purpose on the part of the 
county assessor, and made in accordance with the established practice of 
his office, and the prevailing power of public opinion. 

On thèse facts, the plaintiff appears to be entitled to an injunction to 
restrain the collection of so much of this tax as results from this unlaw- 
ful discrimination between its mortgages and other real property, in the 
valuation of the same for taxation. Dundee M. T. I. Co. v. Panish, 11 
Sawy. 92, 24 Fed. Rep. 197; Oummings v. Bank, 101 U. S. 153. Nor is 
it material that, at the filing of the bill, the plaintiff had only paid 50 
per centum of this tax, instead of 60. Ail was paid that was then con- 
ceded or appeared to be due. That was sufficient to give the company 
a standing in court to litigate the question; and the fact that the court 
bas, at the end of such litigation, found there was 60 per centum due, 
does not affect such standing, or the plaintifiPs right to relief against the 
payment of the remaining 40 per centum. State Railway Cases, 92 U. 
S. 617; Bank v. MmbaU, 103 U. S. 733. 

But, on the hearing, the défendant made the objection that, conced- 
ing the error and injustice of the assessor, the remedy of the plaintiff in 
the first instance was an appeal to the county board of equalization to 
correct the same; and that, unless it appears that it has resorted to. this 
means of redress without avail, it cannot bave relief in a court of equity. 
By the statute of the state on the subject of assessing property for taxa- 
tion, it is made the duty of the assessor to list ail lands in the county 
subject to taxation, and assess them at their true cash value, or what 
they would bring at a voluntary sale under ordinary circiimstances, and 
a mortgage on land which is a security for a debt is required to be as- 
sessed as real property, in the county in which the land lies, for the 
nominal value of the debt, unless the land is not worth so much. When 
the aasessment is corapleted, the roll is returned to the county clerk, and 
public notice is given by the assessor that, on a day named, the board 
of equalization, consisting of himself, county judge, and clerk, will at- 
tend at the office of the latter and pu blicly examine the assessment roll, and, 
among the other things, correct ail errors of valuation therein. If prop- 
erty has been valued by the assessor "under or beyond its actual value," 
this board is authorized to make the proper correction; but it cannot in- 
crease the valuation of any person's property without first giving him 
notice to show cause. It is also declared to be "the duty of any person 
interested to appear" before said board at said timeand place. 2 Laws 
Or. 1887, c. 17. 

v.32F.no.3— 13 
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- Counsel for the plaintiff: insist that it was riot bound to appear before 
the board of equalization and seek a revision and correction of the as- 
sessment in this particular, for the reason, if none other, that it could 
not be heard, and had no standing there to complain of the under-valu- 
ation of other people's property. Neither could it coînplain of the over- 
valuation of its own, considered by itself. The injustice donc by the as- 
sessor was caused by the fact, not that the plaintiffs property was as- 
sessed too high, but that of others was systematically assessed too low. 
The constitution of the state (article 9, § 1) requires that "the législative 
assembly shall provide by law for uniform and equal rate of assessment 
and taxation, and shall prescribe such régulations as shaU secure a just 
valuation for taxation of ail property." Now, this board of equalization 
is the only provision that the législature has made for the correction of 
errors, or the equalization of values, in the work of the assessor. The 
presumption is that the législature has thereby undertaken to comply 
with the injunction of the constitution, to secure uniform and equal as- 
sessment and valuation of property for taxation; and the statute should 
be so construed, if it reasopably can. But if the assessor can assess one 
class of property at its cash value, and another at.anything less, and the 
owners of the firstclass canriot be heard to complain of the resuit because 
their property, abstractlyspeaking, is correctly valued, and the own- 
ers of the second will not complain because they are not injured, but 
the contrary, then the législature has made no sufEcient provision on the 
subject. 

The statute gives any person "interested" a right "to appear" before 
<he board of equalization. The right "to appear" before a tribunal en- 
ijaged in the transaction of particular business iœplies the right to be 
heard thereabout; so far, at least, as the party is "interested." Now, 
every one who has property on the assessment roU is so far "interested" 
in seeing that ail other property subject to taxation in the county is put 
on such roU, and is valued thereon, relatively , as high as his own, or that 
his own is valued no higher than others. In the assessment of property 
for gênerai taxation, a "just" or equal valuation thereof is of more im- 
portance than an absolutely "true" one; therefore it is no answer to the 
eomplaint of a property hdder of an unequal assessment or valuation, 
that his property is assessed at its "true cash value." For, although that 
may be true in the abstract, he is entitled to liave it valued at its true 
cash value relatively, or aecording tb the standard of cash value adopted in 
the valuation of other property, either bj"^ lowering the valuation of the 
one, or raising that of the other. The owner of a mortgage on real prop- 
erty given to secure the payment of a debt, which is valued by the as- 
sessor at the face of the lâtter, has cause to complain of an unjust valu- 
ation, contrary to the constitution, when an adjoining tract of land, not 
under mortgage, is valued-for taxation at less than the owner would dis- 
pose of it at a voluntary sale under ordinary circumstances, and he is 
"interested" in having the error corrected; and in my judgment he has 
a right to appear before, and be heard by the board of equalization for 
that purpose. 
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But the plaîotiff, hàVîRg oègïectéd to àvàilîtself'.of this meàns of rè- 
.dress, cannot roaintain a spit for, relief in thig court. It is no excuse for 
this neglect that tbe board of equalization, as weH as the assessor, were 
coœmitted to the rule of taxing mortgdges, which were generally owned 
by non-residents, at their face or cash value, and' the property in lands, 
which generally belohged to résidents of the county, at much less than 
such value. Notwithstanding this, ît was the duty of the plaintifF, if 
dissatisfied with the assessment, to pursue the mode, prescribed by the 
statute, relating to assessments, for its correction; when, if it failed, it 
might hâve taken the matter before the circuit court of the state on a 
■writ of review, (^Rhea v. UmaiiUa Co. , 2 Or. 298)) or broùght this suit to 
ïestrain the county from coUecting the illégal portion of the tax. 

There must be a decree dismissing tjie bill, and fol the défendants for 
côsts. 



United States v. Frbybeep and others. 
(Oireuit Court, E. D. Wïseormn,. December, 1886.) 

1. Public Lands— Cutting Timber— Entbt dp Homiistbad — Procubins Pat- 

ent. 

One E. sold to défendants timber eut from the land that he had entered as 
a homestead, but for which he had not yet paid or proçured the patent. 
After the cotoîhencement of an action by the government for the recovery of 
the timber, K, commuted his entry as provided by Rev. St. U. S. §S 3301, 3359, 
and paid for the land, receiving the receipt therefor from the land-offlce. 
Held, that this proceeding made a completed purchase of the land, and so 
changed the status of the original entry as to deprive the United States of the 
right torecover for timber previously eut from the land. 

2. Samb — RiOHT TO Homestead — Govbbnmbnt as Trustée. 

Where the right to a patent for land has become vested in a purchaser, the 
government holds the légal title in trust for the purchaser until the patent i< 
issned. 

A. K. Ddaney, for the United States. 

Q. W. Hazdton and JenUns, Winhkr, Fish & Smith, for défendants. 

Dyee, J, This is a suit by the United States to recover the value of 
a quantity of timber eut by the défendants from lands which, on the 
twenty-first ôf November, 1883, were entered by one Klingenberg as ?. 
homestead. The cutting was donc with the consent of the homesteader 
who, at the time, was living on the land with his family. On the tria? 
of the case, the jury found the foUowing facts in the form of a spécial 
verdict: 

"First. That the lands mentioned and described in the complaint were dulj- 
entered as a homestead by the witness, Christian Klingenberg, on the twenty- 
flrst day of November. 1883; that the said entry was made in good faith, and 
that he has since continuously occupied the same, aud lived thereon with hin 
family, as a homestead, and improved a part thereof foragricultural purposns 

"Second. That the défendants herein, with the consent of, and by Sigt'^ 
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ment with, the said Christian Klingenberg, and for a pecunîary considération 
paid to him, eut and removed from said land 210,668 feet of pine timber, 
board measure, during the years 1884 and 1885, of the value of $1,363.25; 
that the stumpage value of said timber was one dollar per thousand feet, and 
the manufactured value of said timber, at the place of manufacturé, was $7.50 
for common lumber, and $8.50 for culls, per thousand feet; that one-quarter 
of said lumber was culls, and that said timber was not so eut and removed 
for the purpose of imprpving and cultivating the land, but for the purpose of 
sale, and to enable Klingenberg to realize means to pay for supplies for him- 
aelf and family in connection with the occupanoy of the land. 

"Third. That on the flfteenth day of January, 1886, and after the com- 
mencement of this action, the homesteader, Klingenberg, made the necessary 
proofs of entry and occupancy undej the law, and paid the money required 
by the commutation act, to-wit, one and 25-100 dollars per acre, and the légal 
fées, to the receiver of the land-offlce at Menasha, Wisconsin, who forwarded 
said proofs to the proper department at Washington, but no patent has been 
issued to said homesteader." , 

Upon the facts so found, the question is, should judgment be entered 
against the défendants for the value of the timber in question? In U. 
S. V. Lane, 19 Fed. Rep. 910, this court held that one who has entered 
upon public land accordingto law, for the purpose of olainaing a home- 
stead, and is residing thereon in good faith, and improving it for agricult- 
ural purposes, is entitled to eut so mùch timber from the land as is neces- 
sary -for his actual improvements, and no more. The rule that a home- 
stead entry, although it gives the party entering the land certain rights of 
occupation, does notso convey title, or divest the United States of prop- 
erty in it, as to authorize him to eut the timber, except where the culti- 
vation of the land is the primary object of the cutting, was also enunci- 
ated and enforced in U. S. v. Stores, 14 Fed. Rep. 824, and in thé Tim- 
ber Cases, 11 Fed. Rep. 81. See, also, U. S. v. Smith, 11 Fed. Rep. 
487. Counsel seemed disposed, on the argument, to combat thèse rul- 
ings, but it must be regarded as the settled law that a homestead claim- 
ant, in occupancy of lands which he has entered, but which he has not 
paid for, has no right to eut the timber growing thereon, except for the 
purpose of improving the land, so that it may be profitably used for ag- 
ricultural purposes, or may be better adapted to convenient occupation. 
If the timber is severed for the purposes of sale alone, then the cutting is 
wrongful, and the timber, when eut, becomes the absolute property of 
the United States. In such case the cutting becomes waste, and in ac- 
cordance with well-settled principles the owner of the fee may seize the 
timber eut, arrest it by replevin, or proceed in trover for ita conversion. 
U. S. V. Cooh, 19 Wall. 591. 

If, therefore, there were no other facts in this case than such as are 
stated in the first and second paragraphs of the spécial verdict, judgment 
would hâve to go in favor of the United States. But it appears that 
after the commencement of this suit the homesteader commuted his en- 
try, as he was permitted by law to do, (sections 2801, 2259, Rev. St. 
U. S.,) by paying in fuU, to the oflScers in charge of the land-ofBce and 
authorized to receive the same, the minimum price at which the public 
lai/iiis are sold, naraely, 61.25 per acre, for the land which he had orig- 
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inally entered and was occupying with his family as a homestead, to- 
gether with the légal fées incident to the proceeding. The proofs offered 
on the trial showed a full compliance with the law in this respect, that 
the purchase money was accepted and retained by thé receiver at the 
land-office, that he gave to the purchaser a receipt therefor, and that the 
proofs were forwarded to the department at Washington, and hâve not 
been returned, but that no patent has been issued to Klingenberg. I am 
of the opinion that this proceeding, which made a completed purchase 
of, and payment for, the land, so changed the character or statm of the 
original entry as to deprive the United States of the right of recovery for 
the timber previously eut from the land. Upon the consummation of 
such purchase, Klingenberg became the owner of the équitable title to 
the land, and acquired a right to the légal title as soon as the patent can 
issue in the due course of proceeding. Smith v. Emng, 23 Fed. Rep. 
744. The land ceased to be the subject of sale by the government. It 
was no longer its property; it holds the légal title only in trust for the 
purchaser. Deffeback v. Éawke, 115 U. S. 392, 6 Sup. Ct. Rep. 95; Oar- 
rollv. Safford, 3 How. 441; Cornélius v. Kessel, 58 Wis. 237, 16 N. W. 
Rep. 550. In Simmons v. Wagner, 101 U. S. 260, it was held that one 
in possession of public lands under a certificate of the register that he 
had paid for the same, without a patent, can successfuUy défend against 
an action of ejectment to recover the possession by the holder of a patent 
issued upon a subséquent purchase of the land as part of the public do- 
main. In the opinion of the court it is said that "it is well settled that 
when lands bave once been sold by the United States, and the purchase 
money paid, the lands sold are segregated from the public domain, and 
are no longer subject to entry. A subséquent sale and grant of the same 
lands to another person would be absolutely null and void so long as the 
first sale continued in force. Where the right to a patent has once be- 
come vested in a purchaser of public lands, it is équivalent, so far as the 
government is concerned, to a patent actuaUy issued. The exécution 
and delivery of the patent, after the right to it has become complète, are 
the mère ministerial acts of the officers charged with that duty." In 
Cornélius v. Kessel, supra, it was decided that the rights of the purchaser 
are the same whether he has received the register's final certificate or only 
the receiver's receipt. 

Upon this State of the law, when applied to the facts as found by the 
jury, it would" seem that the United States ought not to recover. The 
consummation of the purchase, and the payment of the purchase money 
in full, must be held to relate back to the original entry, and conse- 
quently to protect the occupant and purchaser from liability for acts 
donc on the land while he was holding under his homestead entry. And 
the protection thus resulting to him, of course inures to-the benefit of his 
vendees. No other conclusion seems consonant with justice. As sug- 
gésted on the argument, the case is quite analogous in principle to that 
of a purchase of land by one person from another under contract. In 
violation of the contract, the purchaser, being in possession, commits 
waste. But when the purchase money is due he pays it in full, and be- 
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cornes entitled to a déed. Could the vendor in snch ease, after receiv- 
ing and retaining the purchage nioney, recover for the waste committed 
while the contract was yet ùnperformed? Or could he, after parting 
with his éntire interest in the land by accepting payœent, yet maintain 
a suit previoualy begun, and recover damages therein for such waste? 
If net, it is difficult to see how the government is entitled to recover in 
the case at bar. 

The only ground urged by the attorney for the United States in op- 
position to thèse views was the fact that the patent bas not yet been 
issued, aud, therefore, that the légal title bas not become vested in the 
purchaser. But this contention, as we hâve seen, is not tenable, in 
view of the légal proposition laid down in cases that hâve been cited, 
that the goVernment now holds the légal title merely in trust for the 
purchaser j whose right to a patent bas become vested, and is équivalent, 
80 far as the goveniment is concerned, to a patent actually issued. 

Let judgment be entered on the verdict in favor of the défendants. 



United States v. Pendergast. 
{Circuit Court, K D. Missouri, E. D. April 11, 1887.) 

1. Expert Testimont— Opinions— Weight. 

Expert testimony should be received and acted npon with much caution. 
It is not entitled to tlie same weight aa the testimony of persons who speak 
concerning matters within their personal observation. Statements of expert 
witnesses should be regarded as opinions merely, and such weight only given 
them as they deserve, considering the expérience which the experts hâve had 
in the matters about which they teatify. 

2. ACCUSED AS WlTNBSS— FaILUBB TO TeSTIFY— PBBStJMPTION DP QUILT. 

There is no presumption of guilt against a défendant merely because he has 
not taken the stand as a witness in his own favor. 

Indictmentunder section 5512, Rev. St. U. S. 

This was an indictment under that clause of section 6512, Rev. St. U.S., 
which provides that " if at a registration of voters for an élection of rep- 
résentative or delegate in- congress * * * ^ny ofBcer of registration, 

* * * who has any duty to perform in relation to such registration, 

* * * does any act unau^f^'-izeil by law relaiing to or affecting such reg- 
istration or élection, or the ^îsult thereof, * * « g^all be punisha- 
ble," etc. Défendant was registration ofEcer, duly appointed and qual- 
ified, for the Third ward of the city of St. Louis, Missouri, at the regis- 
tration for the congressional élection held in the Ninth congressional 
district of Missouri on November 2, 1886. The laws of Missouri ap- 
plicable to registrations for élections held in the city of St. Louis, Mis- 
souri, required applicants for registration to appear before the registra- 
tion oflBcer of the wards wherein they resided, and give their true names 
and places of résidence, which were to be entered in p book called a 
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"Book of Registration," and furthermore to take an oath before the offi- 
cer to the effect, among other things, that they had registered in no other 
élection precinct, that they had given their true names, and lived at the 
places designated in the registration book, and had truly answered ail 
questions propounded by the registration officer touching their registra- 
tion. Sess. Laws Mo, 1883, pp. 38-41, §§ 2, 3, 6, 11. 

The "act unauthorized by îaw," charged in the îndictment to bave 
been committed by the défendant, consisted in writing the names of 33 
persons in the registration book while it was in bis. custody as an ofiBcer 
of registration, who had not applied to him to be registered, and who 
had not taken the oath required to be taken by the laws of Missouri by 
persons seeking registration. In behalf of the prosecution there y/as 
testimony tending to show that several of the 33 names, alleged to hâve 
been written in the. registration book by the défendant, were names of 
fictitious personsj that no such individuals resided at the places from 
which they purported to be registered. Four of the 33 persons whose 
names were alleged to bave been written in the registration book by the 
défendant were produced by the prosecution, and testified that they did 
not apply to the défendant for registration. Two experts in handwrit- 
ing were called by the prosecution, who, on comparison of the 33 names 
in the registration book with defendant's signature to bis oath of office 
as a registration ofHcer, expressed the opinion that 22 of the 33 names 
were written by the défendant. 

Other façts sufficiently appear in the court's charge to the jury. 

Thayee, J., (char ging jury.) The statutes of the United States in ef- 
fect déclare it to be an offense punishable by fine and imprisonment if 
an officer of registration, at a registration had for an élection for a repré- 
sentative in congress, knowingly does any act relating to or affecting 
such regietpation, which act is unauthorized by the laws of the state 
where such registration is had, or by the laws of the United States. The 
registration laws of the state of Missouri applicable to the city of St. 
Louis, (Sess. LawsTMo. 1883, pp. 38, 39,) in substance provide that a 
person applying for registration to the recorder of voters, or to any deputy 
recorder, appointed for any given ward of the city, must appear before 
the registration officer, and take an oath to the effect that he has not 
registered elsewhere, that he has given bis true name, and that he lives 
at the place he has designated on the registration list; and unless there 
is such appearance, and such information is given as to name and rés- 
idence, and unless such oath is taken, the registration officer is not au- 
thorized to enter the voter's name on the registration book, or suffer it to 
be so entered by the vot^r himself, or by any other person. Such being 
the Iaw of the state, it foUows, gentlemen, that if the défendant did the 
act charged in this indictment, — that is to say, if be wrote the names of 
persons in the registration book who did not apply to be registered, — be 
did an act which was not only unauthorized. by the Iaw of this state, but 
was an open violation of such Iaw, and in so doing he committed an 
offense against the laws of the United States. 
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The gênerai question which you hâve to détermine is whether the de- 
fendant, while acting as recorder of voters of the Third ward of this city, 
in September last, did knowingly and willfuUy enter on the -registration 
books in his custody the names of any of the persons mentioned in the 
indictment, when the persons themselves neither applied for registration 
nôr took the oath required of voters. If the évidence on the part of the 
government has satisfied you beyond any reasonable doubt that the de- 
fendant did 80 enter any or ail of said names mentioned in the indict- 
ment on the registration book, then he should be found guilty. In this 
connection it is proper to add, gentlemen, that it makes no différence 
whether the names so entered on the registration books, without the ap- 
pearance or request of the persons so registered, and without their taking 
the oath , were the names of real persons then or theretofore residing in the 
Third ward, or whether they were the names of fictitious persons. In 
either event the offense was comniitted by writing the names of such 
persons on the list without their applying for registration or taking the 
oath required of voters, if the proof shows beyond a reasonable doubt 
that they were so written by the défendant. Furthermore, gentlemen, 
from the faot that the act charged is an unlawful act, if you find it to 
bave been done knowingly and willfuUy, you may infer that it was done 
with an evil or criminal intent. 

Now, gentlemen, with regard to the testimony that has been offered, 
I shaU only call your attention to certain portions of it. The prosecu- 
tion hâve produced Tillman Puetz, WiUiam Wells, William Schwacheim, 
and 0. M. Billmeyer, whose names appear on the registration book, and 
the same names also appear among the names mentioned in the indict- 
ïnent. Thèse witnesses hâve sworn that they did not write their names 
in the registration book shown to you, or apply to the défendant for reg- 
istration, or take the oath required of voters. Testimony has also been 
offered by the proseeution of the gênerai purport that no such persons 
as John Rogers, Thomas CoUins, and Albert Reil, whose names appear 
in the registration book, and in the indictment, resided at, or were kùown 
to the occupants of, the bouses bearing the street numbers from which 
Rogers, CoUins, and Reil appear to hâve been registered. It is for you, 
gentlemen, to détermine in the first place what credence you will give to 
such testimony; and, in the event you belle ve the same, it wiU be for 
you to consider what inferences may be properly drawn from such facts. 

There is another class of testimony before you to which the court de- 
sires to allude briefly. It is what is generaUy known as expert testi- 
mony. Two witnesses hâve been produced, and in your présence they 
bave compared 22 of the 33 names appearing on the registration book, 
being the same names mentioned in the indictment, with what purports 
to be the defendant's own signature to an oath of office contained in a 
book kept last faU in the office of the recorder of voters of this city. 
After such comparison thèse witnesses bave expressed the opinion that 
the signature to the oath and the 22 names in the registration book were 
written by the same hand. Now, gentlemen, assuming that both of 
yiese witnesses are disinterested and unbiased, and otherwise crédible, 
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the nature of that class of testimony is such that it should be received 
and acted upon by you with much caution. Testimony of that kind is 
not entitled to the same weight as the testimony of persons who speak 
conceming matters within their personal observation, because thèse wit- 
nesses simply express opinions which they entertain, founded on the 
comparison made, and you should regard their statements in this ma{- 
ter as opiniom merdy, and give them such weight only as you think they 
deserve, considering the expérience which the experte hâve had in mak- 
ing such comparisons. You are also entitled to look at the signatures 
yourselves, (as you hâve already donc,) and form your own opinion, 
and draw your own conclusions on the subject from such comparison of 
the signatures as you may hâve yourselves made. 

On the part of the défendant two persons hâve been produced, (Johi;! 
F. P. Lynch and J. P. Willi,) both of whose names appear on the reg- 
istration book, and also among the names mentioned in the indictment 
as having been writteu on the list by the défendant, and both hâve tes- 
tified that they appeared before the défendant, took the oath,.and them- 
selves signed the registration lists. The names of thèse two persons, how- 
ever, are not in the list of 22 names which the experts say are in de- 
fendant's handwriting. Thèse are the only witnesses produced by the 
défendant. But I call your attention, gentlemen, in this connection, to 
the unvarying and very just rule of law, that évery man is presumed to 
be innocent until he is proven to be guilty. Even if the défendant had 
not offered any évidence whatsoever, it would be your sworn duty to ac- 
quit him of the charge, unless the évidence for the prosecution satisfies 
you beyond a reasonable doubt of bis guilt. 

This is the main question which you wiU hâve to consider in your re- 
tirement, — whether the évidence on the part of the government, taketi 
altogether, is of such concWsive character as to leave no room for a reason- 
able doubt of the defendant's guilt. If the évidence gives you such confi- 
dent assurance of his guilt, return a verdict of guilty. On the other 
hand, if the testimony leaves you reasonably in doubt as to his guilt, 
(and you must détermine the question fairly and without bias, on the 
testimony you hâve heard in this court-room and in this case,) then you 
should return a verdict of acquittai. From the fact that défendant bas 
not asked to testify in his own favor you cannot indulge in any pre- 
sumptions against him. The law will not permit you to indulge in any 
presumptions against him merely because he bas not taken the stand as 
a witness in his own favor. 

You can take the case. 
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Hanson V. Jaccaed Jewelrv Co. 
(CircuH Couru E. D. Missouri, E. D. September 19, 1887.) 

1. CoPYRiGgT — Compilation of Wab Records. 

A compilation from volaminous public documents, so arrangea as to show 
readily the date and order of battles f ougbt during the civil war, togettier with 
a list of casualties, may be copyriglited. 

8. Samb — Action fob Infringbment— Légal Titls Suffioibnt to Maintain. 
An action for tlie infriïigement of a copyright may_ be maintained by tlie 
holder of the légal title thereof, though the bénéficiai ownership be in an- 
other. 

8. Same— Pkbliminabt Injtjnotion— Situation of Parties to be Considbbed. 
Application was màde by the plaintifE for an order pendmte lite, restraining 
the défendant from circulating a guide-book containing matter infringing 
upon the copyright of plaintiflf. Held, that the question of the damage that 
might be snstained by the défendant upon granting the order, as compared 
with that to the plaintiff by denying it, and the flnancial ability of the défend- 
ant to irespond to any damages asaessed againat him, and the fact that there 
waà no intent on the part of the défendant to appropriate the property of the 
plaintiff, and that it was done without the knowledge of the défendant by one 
employed to compile the work, are ail considérations whîch it is proper for 
: the court to weigh in determining the question of granting or denying the 
application. 

In Equity. 

Oeorge P. Strong, for cova'pyamsxii. 

Horatia Z). Fôod, for respondent. 

Thayer, J. In the case of ^. H. Hanson v. The E. Jaccard Jewelry 
Gb., application bas been made for an injunction pendmte lite. From 
tbe moving papers on file it appears tbat A. H. Hanson, the gênerai 
pasgenger agent of the Illinois Central Kailroad Company, in April last 
took eut a copyright on a pamphlet entitled: "1861-1865. Battles for 
the Union, and the Union Forces Engaged Therein, Together with a Record 
of Casualties.!' As the title implies, the publication contains a record of 
battles fought during the laté war, arranged in ôhronological order, and 
of the Union forces engaged, together with a list of casualties. The ma- 
terials for the publication were collected and arranged by Thomas F. 
Nelson, under eraployment of the Illinois Central Eailroad Company, 
but it is probable that in arrangihg the material he acted to some extent 
under the gênerai direction of Hanson, the gênerai passenger agent of the 
road. The pamphlet on its cover contains a picture of the commander 
in chief of the Grand Army of the Republic; it is dedicated to that or- 
ganization by the Illinois Central Railroad Company; it purports to be 
presented to the public with the "compliments of the Illinois Central 
Railroad Company;" and it contains a map of that company's railroad 
System, showing its connections, etc. 

From thèse and other facts it is obvious that the pamphlet in question 
was compiled and published at the instance and expense of the railroad 
Company, and that it was designed by that company for gratuitous cir- 
culation at and prior to the annual encampment of the Grand Army of 
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tlie Republic, as an advertiseiiient of its railroad System. On the other 
hand, the moving papers show that défendant, for the purpose of adver- 
tising its own business during the encampment, and the business of sev- 
eral other merchants doing business in the city of St. Louis, has pub-, 
lished, also for gratui tous circulation, a pamphlet entitled "Jaccard's G. 
A. R. Guide to the City of St. Louis." It is admitted that défendant 
has incorporated into its guide-book about 25 pages of the printed mat- 
ter which is contained in the publication copyrighted by complainant, 
the same beingthe record ofbattles and casualties as compiled and ar- 
rangea by Nelson. In ail other respects the publications are unlike. 
An injunction is asked to restrain the further circulation of defendant's 
guide-book. Several objections hâve been interposed against the grant- 
ing of an interlocutory injunction. 

In the first place it is urged that the subject-matter of complainant's 
publication is not such as to warrant a valid copyright, the same not 
being an original composition, but merely a compilation of facts gathered 
from varions public records. This objection is clearly Hntenable. A 
compilation made from voluminous public documents, and so arranged 
as to show readily the date and order of certain historic events, such as 
battles or sièges, and the forces engaged therein, and the ca.sualties at- 
tending the same, may be copyrighted, because such publications are 
valuable sources of information and require labor, care, and some skiU 
in their préparation. Drone, Copyr. 152—154, inclusive, and cases cited] 
Laiorence v. Dana, 2 Amer. Law T. R. (N. S.) 423. 

It is further objected that no injunction should issue because on the 
proof as it stands a valid copyright in behalf of the complainant, Han- 
son, is not shown, he being neither the "author Twr proprietor" of the 
publication within the meaning of section 4952 of the Revised Statutes 
of the United States. With respect to this objection it is sufficient to 
say that under the proof as it stands it is probably true that complain- 
ant merely holds the légal title to the copyright, while the bénéficiai 
ownership (the équitable title) is in the Illinois Central Railroad Com- 
pany. It has been held, however, in the case of Litûe v. Gould, 2 
Blatchf. 366, (after careful considération,) that the acts of congress do 
not prohibit the taking out of a copyright ii* the name of a trustée for 
the benefit of somethird party who is the "author or proprietor," and that 
a défendant, proceeded against by the holder of the légal title to a copy- 
right, cannot take any advantage of the trust relation existing between 
such holder and some third party. See, also, Drone, Copyr. 260, 261, 
and cases cited. In view of the foregoing authorities, the court is of the 
opinion that the second objection urged against granting a restraining 
order is untenable. 

Is is finally urged that no injunction should issue at this stage of the 
case, because the défendant is financially responsible, and because com- 
plainant's pamphlet was only intended for gratuitous circulation by the 
Illinois Central Railroad Company, and because no substantiel damage 
can resuit to the légal or équitable owner of the copyright hom the cir- 
culation of defendant's guide-book. It is furthermore urged that de- 
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fendant's guide-book contains much advertising matter of value to itself 
and other merchants; that it has been printed by défendant at great ex- 
pense; that the objectionable matter contained therein, that is to say, 
the record of "Batties and Casualties," was inserted therein by the per- 
son employed to compile the same, without the knowledge of defendant's 
oflBcers as to the source from whence the record was derived, and with- 
out any intent on their part to appropriate the complainant's property, 
and that it would be productive of great damage to défendant and oth- 
ers to enjoin the circulation of its guide-book at this time. Considéra- 
tions of the kind last mentioned are entitled to great weight on an appli- 
cation for a preliminary restraining order, as such applications address 
themselves to the sound discrétion of the court in view of ail the circum- 
stances attending the particular case. On an application for an injunc- 
tion pending suit, it is proper for the court to consider the harm that 
would be done to the complainant by refusing such an order, in com- 
parison with the damage that might be sustained by the défendant in 
conséquence of granting the same. The ability of the défendant to re- 
spond to any damages that may be assessed on final heai'ing is also an 
important élément; and in thèse respects there is no ditîerence in the 
rule goveming cases arising under patent and copyright laws and other 
équitable proceedings. Scribner v. Stoddard, 19 Amer. Law Reg. 433; 
Forbush v. Bradford, 21 Month. Law Rep. 471, Chase v. Sanborn, 4 
Cliff. 306; Lodgev. StoddaH, 9 Reporter, 137; Drone, Copyr. 624. 

In the présent case I am persuaded that the damage which complain- 
ant anticipâtes from the circulation of defendant's guide-book would be 
trifling in comparison with the damage défendant and others would sus- 
tain if the défendant was precluded at this time from putting in circula- 
tion a large amount of advertising matter which is embodied in the 
guide-book in question. Indeed, considering the use intended to be 
made by complainant of his publication, it is doubtful if he or the cor- 
poration he représenta would be prejudiced to any extent by a refusai of 
an injunction at this stage of the proceedings. In any event, the de- 
fendant is pecuniarily responsible for whatever damage may be ascer- 
tained on final hearing. 

Guided by thèse considérations, and influenced by the fact that there 
is no évidence that defendant's officerswere aware of the infringement 
of the copyright prior to the actual printing of the guide-book, the court 
wiU refuse a preliminary restraining order. 
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MoxiB Nerve Food Cô. v. Baumbach and others. 
(Oi/reuti Court. E. D. Texas. July 11, 1887.) 

1. TRADE-MarKS — iNPRtNGBMENT — BeVERAGE CoNTAIMNG ALCOHOI/. 

Where, in an action for the infringement of the trade-mark of a beverage, 
it is sought to be shown in défense tUat the beverage contains alcohol, and 
the évidence shows that some chemists found a teaspoonful of alcohol in a 
quart, and others much less, and that it was used to eut the flavoring oils and 
mostly evaporated, the défense is not sustained. 

2. Samb— Suit by Licenser against bTRANGER. 

The owner of a trade-mark is not estopped from bringing suit to enjoln an 
infringement of it by the fact that he bas made a third party his licensee for 
the territory in -which the défendant carries on the business as to 'vhich the 
infringement is charged. 

8. Same— Injonction to Restrais Infringement. 

In suit to enjoin an infringement on a trade-mark, it appeared that com- 
plainant. in 1885, owned and used a trade-mark, çonsisting of the word 
Moxie," with a label containing a picture and descriptive words, in the sale 
of a certaiû beverage; that it also used a Champagne bottle wrapiDed in a pe- 
culiar light brown paper, With the words "Moxie Nerve Food" printed prom- 
inently thereon; that after complainant had carried on business for some 
time, and acquired alarge sale, défendant began to manufacture a prépara- 
tion similar in taste, color, and flavor to that of plaintiff, and similarly put 
up in a Champagne bottle, with a label and wrapper sufflciently resembling 
complainant's label or trade-mark and wrapper to deceive the gênerai pub- 
lic, and bearing the words, " Standard Nerve Food, " with the words, " Genuine. 
Beach and Claridge, " written across the label. Held, that défendants would 
be enjoined from putting on the market for sale any packages or bottles of 
the style of Champagne bottles in use by complainant, when such similar bot- 
tles contained a fiuid resembling that manufactured and sold by complainant 
as Moxie nerve food, in taste, flavor, or appearance, and from using the 
words "Nerve Food," either alone or with other words. npon the outside or 
upon the wrapper of any package containing such a fluid. 

4. Corporationb— Organization— Non-Bksidbnts. 

.Dnder Bev. St. Me. e. 48, § 16 et seg., providing that "three or more persons 
may associate themselves together by written articles of agreement, for the 
purpose of f orming a corporation to carry on any lawful business, including 
corporations for manuf acturing, " etc. , and that 'Ifrom the flling of the certif - 
icate of incorporation, duly certified as required by that act, the signers of 
such articles shall be a corporation, as if incorporated by a spécial act," etc., 
it is no défense to an action brought by such a manufacturing corporation, 
when it is shown that its office i s located and its élections are carried on in 
the State where it is incorporated, and its annual returnmade to the secretary 
of such State, to allège that the incorporators were and are ail résidents of 
another state, and that it bas not manufactured at ail in its parent state, but 
carries on ail its manufactures in another state. 

Motion to Dissolve Injunction. 

C. Anson Jones, F. S. Burke, and Hutcheson, Carrington & Sears, for the 
motion. 

Scott & Levi, opposed. 

Sabin, J. In this case it would appear tbat Augustin Thompson, M. 
D., early in 1885, manufactured a beverage called by him "Moxie Ners'e 
Food," and, deeming it ofgreat value comraerciaUy, filed with the United 
States commissioner of patents an application for a trade-mark therefor 
on the sixteenth day of July, 1885, and which was afterwards registered 
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in the patent-office, September 8, 1885, and from which it appears that 
such tradfeîna'rk had only been in use since April 1, I88&3 the term 
"Moxie," being the trade-mark word, while the label included a picture 
and other descriptive words. Thompson sold thia trade-mark to com- 
plainant in July, 1885, and complainant has used the same as its trade- 
mark and label ever since. It also used the Champagne bottle wrapped 
in a peculiar lightr-brown paper, with the words ".Moxie Nerve Food" 
printed prominently thereon, as stated in the bill of complaint. It was 
in the full and uiidisputed use of its label, Champagne bottle for its pack- 
age, for quite a time, and the light brown wrapper, with words " Double 
Extract" or 'ISingle Extract," as the case might be, of "Moxie Nerve 
Food," in prominent print thereon. It became quite popular and ex- 
tensïvely used as an article of commerce under thé head or class of "Bev- 
erages," and was generaJly known as "Moxie" or "Moxie Nerve Food." 
Its demand by thé public was diffioult to supply continuously in the 
same class of bottle; and it so happens that Dr. Thompson, the gênerai 
manager of plaintiff, while he had used the common Champagne bottle 
in making up his own and the complainant's packages, thereafter, hav- 
ing intended to put the same up in a différent kind of bottle, with the 
words "Moxie Nerve Food" blown therein, had actuaUy used such bot- 
tles in the business of plaintiffj but, being cautioned as to its effect upon 
plaintifPs tradé-mark package, he, desisted from so doing, and has since 
continued using solely the Champagne bottle. The trade-mark asserts 
"that the Moxie nerve food contains not a drop of medicine, poison, 
etimulant, oralcohol, but is a simple sugar-cane like plant, grown near 
theequator and farther south; was lately accidentally discovered by Lieut. 
Moxie; and has proved itself to be the only harmless and effective nerve 
food known that can recover brain and nerve exhaustion," etc. 

Shortly after the Moxie Nerve-Food Company got under full headway, 
^tiité a number of pérsons or nerve-food corapanies sprang up, claiming 
to manufacture or sell nerve-food Werag^es, and ail manufaéfuring a bev 
érage of the same or very similar taste, flavor, and odor to that of com- 
pjàiiiant; and'as early as the fallof 1886 the défendant Baumbach and 
the Star Bottling Works, a corporation mainly belongiug to him, were 
found manufacturing a préparation thus similar to complainants, and 
^imi]arly put up in a Champagne bottle, with the label and wrapper 
closely enough resembling the label or trade-mark and wrapper of plain- 
tiff to deceive the ordinary public, and calling the same "Standard Nerve 
Food," and havingthe words, "Genuine. Beach and Claridge," wriiten 
ftdross' the label. Such is the imitation of the Moxie. nerve-food label, 
package, and wrapper that it is and was well caleulated to deceive the 
gênerai public, and impose upon the unwary, and dérive advantage from 
the prestige of the Moxie nerve food, and such undoubtedly was the de- 
sign; i in; franiingitS' labd, and adopting thè bottle and words "Nérve 
Eooâ '" thereon, and theretofore used by Com plainants in the manufacturé 
and -èâle of its beverage. The words "Nerve Food" had never beforé 
been Used upon beverages. It had been used very limitedly, indeed, 
upon 'Some' mediciaes put up in small bottles, and not widely known; 
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but slill as a medicine the words "Nerve Food" had been used. The 
fiuid or beverage, or préparation therefor, offered by défendants, is not 
enjoined. It is not objected to by complainant that défendants may 
put up a préparation like its own, or otherwise. But complainant does 
object, however, and desires to bave enjoined, the putting up a fluid 
préparation as a beverage resembling ita own in flavor, taste, and color, 
in packages, lOrappers, and labels or tradb-nuirka like its own, or in such si- 
militude as to lead the public to believe that they were buying the " Mode Nerve 
Food," when in trulh and in Jact they were huying a préparation known as 
"Standard Nerve Food," and the contention is whether défendants hâve 
such right. 

The complainant applied for and obtained an injunction, February 17, 
1887, which waa thereafter continued by the court, wherein it was or- 
■dered, adjudged, and decreed that the défendants, and each of them, — 
that is to say, August Baumbach and the Star Bottling Works, a corpo- 
ration uhder the lawsof Texas, — ^their and each of their servants, agents, 
attorneys, and employés, and ail others confederating with them, be, and 
the same are and each of them is hereby, restrained and enjoined from 
in any manner simulating the trâde-mark or label of complainant speci- 
fied as Exhibit A in its bUl of complaint, or using the same, and par- 
ticularly the one specified in said Mil of complainant as Exhibit B, upon 
any botàe or package of fluid manufaciured resembling in taste, flavor, or appear- 
unce the article of MoxAe nerve food manufactured and sold by complainafiit 
Ainder said trade-mark or labd nuirked Exhibit A, as aforesaid; and likewise 
from putting upon the market for saie, or using for making into pack- 
ages or otherwise bottles, one or more of the style of Champagne bottles 
in use by complainant, tc/ien such similar bottles contain a fluid resembling 
that manùfactured and sold by complainant as Moxie nerve food in taste, 
flavor, or appearance; and likewise from using the words "Nerve Food,'' 
either alone or with other words, vpon the outside or upon the wrapper of 
any package containing the manufacture of a fluid resembling in taste, flavor^ 
or appearance the artide manùfactured by complainants as"Moxie Nerve Food." 

It will be observed that the injunction did not in point of fact restrain 
défendants from manufacturing or selling the fluid préparation manù- 
factured by them or any other. It did not restrain them from manufact- 
uring or selling the same identical préparation as that manùfactured and 
sold by complainant, nor does it now, but it restrains them from using 
the mëthods of complainant in presenting his préparation to the public 
for sale, of simulating the same so far as his trade-mark or label, Cham- 
pagne bottle, or wrapper, with the words "Nerve Food" thereon, is con- 
<;erned. But it is now claimed by the défendants that the injunction 
•ought to be dissolved because the plaintiff is not a corporation in point 
of fact, and because there never was such a person as Lieut. Moxie, and 
that tbe préparation of plaintiff contains alcohol, and is not manùfact- 
ured from a sugar-cane like plant which growsnear the eqUator and fur- 
ther South, and that the représentations in référence to the same in the 
label are false, and Calculated to mislead the public, and hence plaintiff 
■ought not to be able to ïaaintain this suit, or tè hâve an injunction herein. 
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Either ô,f the above objections, if well founded, would entitle the défend- 
ants berein to hâve the injunction dissolved. 

The laws of Maine (chapter 48, Eev. St. 1883, § 16) provide that 
"three or more persons may assooiate themselves together by written arti- 
cles of agreement, for the purpose of forming a corporation to carry on 
any lawful business, including corporations for manufacturing, " etc. Sec- 
tions 17 and 18 provide for the first meeting and other matters for the 
bringing of a corporation into actual existence. Ail the corporators were 
résidents qf the state of Massachusetts, and so signed themselves; one 
being a résident of Boston, Massachusetts, and the remaining seven of 
Lowell, Massachusetts, there being in ail eight incorporators. The loca- 
tion of the corporation was at Portland, Cumberland county, in the state 
of Maine. John L. Hunt is stated as président, George A. Byam as 
treasureir, and John L. Hunt, Augustin Thompson, and George A. Byam 
are speoified as directors, to whom the necessary oath was administered by 
M. L. GiBSON, justice of the peace; and on July 13, A. D. 1885, the 
attorney gênerai, at bis office in the state of Maine, "certifies that he has 
examined the foregoing certiflcate, and the same is properly drawn and 
signed, and is conformable to the constitution and laws, " and which cer- 
tiflcate îs signed "Orville D. Bakee, Attorney General." The certifl- 
cate of incorporation so certified by the attorney gênerai was recorded in 
the registry of deeds of Cumberland county, Maine, July 14, 1885, and 
was filed in the office of the secretary of state of Maine, July 22, 1885» 
and recorded volume 9, p. 11. Section 19 of the law above referred to, 
of the state of Maine, provides that, "from the time of filing mch certificate 
in the secretary of state's office, the signers of said articles, and their suc- 
cessors and assigns, shall he a corporation^ the same as if incorporated by 
a spécial act, withall therightsand powers, and subject toall theduties, 
obligations, and liabilities, provided by this chapter, and chapter 46. 
The certificate of corporation was filed by résidents of Massachusetts, and 
so stating themselves to be, as required by law. Was it a corporation 
when so filed? That is the question; and 1 but foUow the laws of Maine 
in declaring that, "from the time of filing such certificate in the secre- 
tary of state's office, the signers thereof were a corporation, and could 
sue and be sued by such corporate name. The name of such corpora- 
tion was "Moxie Nerve-Food Company." "T]je purposes of said corpora- 
tion are the manufacture of Moxie nerve food, and the purchasing, hold- 
ing, and dealing in such real estate and personal property as may be 
deemed necessary and convenient in prosecuting said business, and to 
bave and to exercise ail the rights, powers, and privilèges appertaining 
to such corporations under the gênerai laws of the state of Maine." 

But still it is now contended by défendants that it cannot sue in 
this state or elsewhere, and that it is no corporation, because its incor- 
porators are non-residents of Maine, and do not now nor never hâve car- 
ried on the business of manufacturing anywhere in the state of Maine. 
The évidence shows that ail its corporate acts are done in the state of 
Maine, but that it does not manufacture there, nor never has, but does 
SQ principally at Lowell, Massachusetts; but that it has sold its goods in 
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Maine, mantifactured elsewhere, to citizens of Maine, andfilled orders to 
its customers in Maine. Tf it had an existence in Maine, it can sue. It 
clearly had and bas an existence in Maine. Whether it manufactures 
elsewhere in wbole or in part is a matter purely between itself and the 
state of Maine. Maine, in its sovereign power, cteated it a citizen fôr 
ail purposes of suit, as well as the business purposes declared in its cer- 
tificate, and it is for her to deal withthis person so far as its existence 
is concerned. It is the only power that can draw its existence in ques- 
tion when that existence bas once been actually created. When that 
certificate was filed in the office of the secretary of state, it was a being, 
and it could bave commenced the mamafacture of Moxie nerve food at 
Portland, Maine, on that day, and it can do so now. It is a thing of 
lifet It can sue and be sued. It can buy and sell. It can manufact- 
ure, and it can dispose of its manufa.ctures. It could hâve sent to South 
America the day after filing its certificate for a ship-load of material for 
its manufacture, either in Maine or Massachusetts, and its purchase 
would bave been good, and it can do so now. It may be contended 
that when the laws of Maine permitted three or more persons to associ- 
ate themselves together for the organization of a corporation that they 
meant citizens of Maine. It may likewise be contended that when the 
law required the certificate to state, among other things, "the namés and 
résidences of the owners, the name of the county where it islocated," 
that it was suppôsed that it would do ail or a greater part of its manu- 
facturing at that place, which is a very reasonable supposition. But 
suppose that, being fuUy organized for that purpose, it does not, but 
manufactures exclusively elsewhere, whose business is it? Is it not ex- 
clusively a matter between itself and its parent? I think that it is. 
When it sues in a court, the only question that the court can try is 
not whether it bas disappointed the reasonable expectation of its Creator 
or parent, but whether, in point of fact, such person or corporation bas 
a légal existence? If it bas, the suit must go on. 

It is plain that the complainant did acquire the trade-mark and good- 
will of Dr. Augustin Thompson for the manufacture of Moxie nerve food, 
and that it still owns it, and that it may sue for any misappropri- 
ation or fraud upon it, or, as used by it on its manufactures, whether 
such manufactures are made by it in Maine, Massachusetts, or Texas. 
Of course a corporation cannot migrate and transact simply corporate 
business elsewhere. Ail its corporate acts must be transacted withiû the 
limits of the sovereignty which created it. By corporate acts, I mean 
the élection of directors and other officers, the passing of resolutions, by- 
laws, etc. , — ail thèse must be transacted in the state where the corpora- 
tion is created inorder to be valid. But such business as the manufact- 
ure of an article, the making of a contraot through its agent elsewhere, 
the purchase and sale of commodities, may be donc through its agent 
at any placé which bas no law contravening sUch action. Such acts are 
not corporate acts. I am asked to ignore the existence of this corpora- 
tion, bécause thus far it bas failed to manufacture Moxie nerve food in 
the state of Maine. I cannot do this. That is a matter that belongs to 
v.32p.no.8— 14 ' 
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ihe State of Maine. Thîs corporation, according to the testimony,, keepa 
its olHce with its clerk J. P. Chute at Portland, Maine, and holds its an- 
nual meetings there on the first day of January of each year; and its an- 
nual retums, showing its condition, are made to the secretary of state at 
Augusta. Maine, — ail of whioh go to show that if the state of Maine has 
finy right to draw in question the existence of this corporation, or to call 
for its forfeîture, yet that it is riot such a matter as could be called in 
question either by a person having business relations with it, or one 
seeking to do it harm, or maraud on its right. 

The claim of défendants that the Moxie nerve food contains alcohol 
I think is wholly unfounded, although it is true that one witness claims 
to bave found a little more than a teaspoonful in one quart bottle, while 
«thers found veiry much less. It is admitted that alcohol is used to eut 
the flavoring oils, but it is proven that such alcohol passes off to a great 
«xtent, if not entirely, in the evaporation incident to its manufacture. 
It is also proved by a prépondérance of testimony that the amount used 
in the flavoring is too little to be perceptible, while others claim — that 
is to say, -some of the chemists state — that while chemically speaking it 
does contain alcohol, yet praotically speaking it does not. I do not 
think that the charge of défendant that it contains alcohol is well founded. 
It is true that alcohol exists in many substances. I hâve heard it claimed 
that it existed in rain-water; and yet, even if it doesyl suppose it would 
be praotically true that rain-wâter contains no alcohol, there being no 
trace of it that is brought or capable of being brought io the sensés by 
its use. !i 

Again, it is also claimed by défendants that there never was such a 
person as lieùt. Moxie, and that it is not made from a sugar-cane like 
plant from the equator and further south; that thèse statements in the 
label are mère romances, to catch the popular eye; and that such repré- 
sentations are in fact false, and calculated to deceive and delude the pub- 
lic; and hence no claim can be set up by plaintiff for any invasion of 
its trade-mark upon the ground that no trade-mark wUl be allowed to 
cover a false allégation deceptive to the public. The fact that there was 
sxLch a person as Liçut. Moxie, aiid likewise such a plant, is proved by 
Dr. Augustin Thompson; who also states that the plant, while in ap- 
pearance has resemblance to sitgar-cane, still that it has no saccharine 
matter in it^ but that it has a bitter taste, and that the extract from the 
plant is of a watery character. The extracts of the chemists of the con- 
tents of thebottles show a palpable quantity of an extract of vegetable 
matter after ail else has been spirîted away by the action of the heat. 

It is also; claimed that the cômplainant cannot main tain this action by 
reason of having made J. J. Schott & Co. its licénsee of the state of 
Texas and other sections, and of its contract with Schott & Co., but I 
do not think so. The fee to the trade-mark still remains in the côm- 
plainant, and any injury to it wiU justify an injunctibn. The fact that 
Schott & Co. eirculated an advertisement disolaimiûg the use of the Cham- 
pagne bottles for its packages of nerve food, the main body of which ad- 
vertisement originated with complaiiiant, is also claimed by défendants 
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as an additional reason whyicomplainants cannot enjoin the Champagne 
bottle. Schott & Co., while jiot disclaiming any responsibility that 
raight attaçh to them from the aota of their employés, explain that such 
advertisement was a use of the same in ignorance of its contents, and by 
an employé who acted upon his own motion without their kuowledge, 
and thatthey stopped the same upon first being made aware of it. How- 
ever this may be, this use of the advertisement was not ysed or urged 
before me on the application for the injunction herein, neither was the 
fact adduced upon that occasion that the complainants herein had on 
one occasion used a bottle other than a Champagne bottle, and with the 
name of "Moxie Nerve Food Company" blown in the bottle; neither 
does it now appear that the défendants August Baumbach, or the Star 
Bottling Works, knew any of those matters anterior to the granting of 
this injunction. Itis true that it was shown upon that occasion that 
either plaintifif or Schott, or both, had on several occasions used béer 
bottles, and perhaps some other bottles othei* than Champagne bottles; 
but they also showed that upon ail such occasions there was printed 
prominently in red ink, on the wrappers of such other than Moxie bot- 
tles, an explanation as to why such bottle was used. Nothing was ever 
said or claimed as to the disclaimer in the advertisement of Champagne 
bottles, now raised for the first time. 

Dr. Thompson was and is the gênerai manager of the complainant 
Company, and it is plain to my mind that he at one time, and perhaps 
for several months, coutemplated the use and adoption for the company's 
package a bottle other and différent from a Champagne bottle, and that 
the Company used at one time such other and difi'erent bottle. But he 
claims and swears that he always adhered to the Champagne bottle, and 
I hâve no doubt that he did. He claims that upon being advised that 
the use of this other bottle might impair his right or that of plaintiff to 
the Champagne bottle, that he utterly disclaimed such other bottle, and 
adhered to the Champagne bottle as a component part of plaintiff' s pack- 
age known to the world as "Moxie Nerve Food." The fact seems to be 
that whatever change, if any, or coutemplated change, was made or at- 
tempted to be made in the style of bottle of plaintiff, the package used 
by plaintiff was known as the Champagne bottle. It appears that the 
introduction of this beverage was with such bottle, and that it met with 
great popular favor, and that its sale was immense. And, whatever may 
hâve been said about nerve food, this compauy it seems was the first to 
bring it into use and prominence as a beverage; and the question natu- 
rally arises, how was it that ail the other companies or persons which 
suddenly thereafter sprang up, with préparations resembling plaintiff's 
in flavor, taste, and appearance, should make use qf the chavipagne boUle 
in putting their préparations upon the raarket? Thèse various companies 
carried on their business of manufacturing at but small distances from 
each other. If others did not désire to advantage themselves by using 
the style of plaintiff's package, why did they use the Champagne bottle? 
Is it not a little remarkable that ail the manufacturers of other prepar 
rations used. the Champagne bottle after plaintiff had first used it in con-> 
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nectioti with its own? The auperinducing motives to the subséquent use 
by others of the terra "Nerve Food" and the Champagne bottle in put- 
ting up their varions préparations, it is but fair to infer, were to simu- 
late, as far as to each might seem wise, the package, methods of busi- 
ness, and trade-mark of the plaintiff herein. 

Some of the labels exhibited in évidence to me were much doser im- 
itations of plaintifF's label than the one complained of in this cause. 
Was such use of another bottle by plaintifif an abandonment of the 
Champagne bottle as long as plaintiff still adhered to it? I was at first 
inclined to think that it was, but I am of opinion that it was not. The 
fact is, ideas are so quickly formed into methods, and methods into 
rights of property, that it does not require a long séries of years to ac- 
quire a right from the use of a particular method, and when that method 
or right is once established it requires an abandonment before it is lost. 
In this case plaintiff first adopted and used the Champagne bottle. It 
èontemplated a change'. It did use another bottle, but it never aban- 
doned the Champagne- bottle, and, upon suggestion that its rights to the 
Champagne bottle might be impaired, it abandoned the other bottle, and 
used and claimed the use of the Champagne bottle. Had it created con- 
fusion in the mind of the public, or deceived the défendants herein as 
to the character of bottle used by it, it would bave to be treated as an 
abandonment. The trade-mark was registered September 8, 1885, 
while the plaintiff Company, for the manufacture of Moxie nerve food, 
was only organized but a few raonths anterior thereto, to-wit, July 22, 
1885. It seems that the company was organized before the trade-mark 
was registered by Thompson, and this suit was filed February 5, 1887; 
so that it would seem that ail thèse rights asserted and injuries com- 
plained of hâve accrued or arisen within a period of less than 19 months 
anterior to the filing of this suit. The contemporaneous use of the blown 
bottle -must hâve been brief and limited, and, on mature reflection, I 
do not feel at liberty to regard the Champagne bottle as having been 
abandoned by plaintiff, nor am I able to find either that confusion has 
been created in the public mind by the contemporaneous use of the blown 
bottle, or that thèse défendants were deceived thereby. 

The trade-mark of complainants is simply the word " Moxie," — that 
was the trade-mark registered, — to be used with the wor^ "Nerve 
Food," and other words and descriptive matter. But "Moxie" was the 
trade-mark word. Had plaintiff, anterior to the alleged aggressions of 
défendants, acquired by use g, right in the application of his label to 
Champagne bottles, and their use in bottling his préparation, and the 
wrapper with the inscription "Moxie Nerve Food" thereon? Or, in other 
words, had the public come to understand that, if they desired to buy 
plaintiff's préparation, they would always find it in connection with 
trade-mark in a particular kind of package, except when the use of a 
différent package was explained ? I think this was the case, and that 
it was so understood by défendant Baumbach and the Star Bottling 
Works. And, again, I would inquire when particular words, or things 
of common use, or theretofore known and used by the public, are used 
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and appropriated by a party, in connection with his trade-mark upon a 
manufacture of an article of commerce, whether the use of such com- 
mon terms or articles for similar packages by another party can be en- 
joined ftom use upon like or simulated préparations manufactured by 
such other party, bearing in part a similar but différent name, but put 
up in such a manner as to delude an unwary consumer of the article ? 
While it is clear that words or articles of common use could not be en- 
joined if used upon other préparations, yet, if used upon like or simu- 
lated préparations of same flavor, taste, and appearance, it seems to me 
that they can; and particularly when the first party using the same, in 
connection with his trade-mark and style of package, bas established such 
a use of the same, and an intimacy between himself, it, and the public, 
as to become a matter of value by way of preventing deceit. 

A Champagne bottle, for instance, is a thing long and well-known by 
the public, and any person, under ordinary circumstances, may lawfully 
use the same in putting up any préparation therein. But when a man-; 
ufacturer of a hitherto unknown fluid or beverage, as an article of com- 
merce, bas a trade-mark therefor, and introduces such article of com- 
merce to the public in a Champagne bottle, with a particular kind of 
label or trade-mark affixed thereto, and the public becomes acquainted 
with it, and recognizes it in that form and style, and thereafter another 
party or manufacturer, finding such article to be in great demand, intro- 
duces an article of like taste, color, and appearance, claiming to be for 
similar use or purpose, and with a label sufficiently like the former, and 
of a character calculated to mislead the public, why, then, and in such 
case, I think that he might be and ought to be enjoined from embarrassing 
his neighbor and misleading the public by using a Champagne bottle in 
putting up his préparation similar in taste, flavor, and appearance, and 
with similar désignation of use or quality of article. 

A man bas a right to bum down his own bouse, or destroy his own 
property, or do with it as he pleases ; but only so long as he does not 
bum or use it to the préjudice of his neighbor. A man cannot set his 
own bouse on fire, either to recover Insurance or to burn down or en- 
danger the bouse of his neighbor. There is room enough in the world 
for ail, and so there are bottles and styles of packages enough for ail ; 
and if a man bas an article which, either by accident or design, hap- 
pons to bave the same quality, and be entitled to the same descriptive 
class of goods, and of the same taste, flavor, and color, asanother's, and, 
when used, is used in the same way, or is in imitation of another's ar- 
ticle, and he finds that his neighbor is making money by vending such 
article of his own, why then, and in such case, let him use a différent 
kind of bottle or package in placing his own préparation before the pub- 
lic, to the end that he may neither dérive advantage over his neighbor, 
nor induce the public to buy one thing when they think that they are 
buying another. 

The motion to dissolve the injunction in this case is refused, and an 
order will be entered to that effect. 
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American Bell Téléphone Co. and others v. Moleculab Téléphone 
; Co. arid others. 

(Circuit Court, S. D. 2few York. June 24, 1885.) 

1. Patents foS Inventions— Bell Téléphone— Anticipation. 

In tbe apparatus made by Beis, of Germany, in 1860, with its several modi- 
fications, as describedby Legaf, Piaco, Vanderwyde, and others, an intermit- 
tent bl" pulsatory current of electïicity was employed, tlie transmitter, when 
actuated by the sound waves, maklng and breaking the circuit at eacb vibra- 
tion. Mêla, that the apparatus was from its very nature unable to send and 
reçoive articulate speech, and was not an anticipation of letters patent No. 
174,465, of March 7, 1870, to Alexander Qraham Bell for improvements in 
telegraphy, the essential éléments of which are the employment of the un- 
dulatoiy, as contradistinguished from the pulsatory, current of electricity, to 
transmit and copy air vibrations corresponding exactly in amplitude, rate, and 
form to those produced by the human voice, and the apparatus therefor. 

9. Same. 

One Holeomb, who in May, 1860, obtained a patent for an extremely sensi- 
tive polarized electro-magnet, constructed in the fall of that year an appara- 
tus which he claimed was capable of sending and receiving articulate sounds. 
The only witness besides himself who testined that it did such work was his 
wife. Others testifîed that he then made no such claim. He filed no appli- 
cation for a patent until January, 1878, and the only parts of the instrument 
produced were a permanent steel magnet, a sounding box, a steel bow with a 
brass attachment, a brass clamp, and some broken pièces of the diaphragm. 
Meld, that the évidence was insufflaient to overthrow the ptesumption of pri 
ority and validity arising from the grant of the téléphone patent to Bell 

8. Same. . , 

Holeomb got one Beardslee interested in his apparatus who made several 
organizations to test for his own satisfaction the correctness of Holcomb's 
claims. He became satisfled that the apparatus would not operate at great 
distances, and abandoned it. Seld, not an anticipation of the Bell téléphone 
patent. 

4. Samb. 

The flfth claim of letters patent No. 186,787, of January 80, 1877, to Alex- 
ander Graham Bell, for improvements in electric telephony is as followsr 
"The formation, in an electric téléphone, such as herein shown and described, 
of a magnet with a coil upon the end or ends of the magnet nearest the plate. " 
Seld, tbe claim not being for the eombination of which the magnet is a con- 
stituent, that that part of the patent was void, being anticipated by the mag- 
net in Hughes' printing telegraph as described in Schellen's work. 

5. Same— Bell Téléphone — Extent of Claim. 

The flfth claim of letters patent No. 174,465, of March 7, 1876, to Alexander 
Qraham Bell for improvements in telegraphy, is for "the method of, and ap- 
paratus for, transmitting vocal or other sounds telegraphically, as herein de- 
scribed, by causing electrical undulations. similar in form to the vibrations 
of the air àccompanying the said vocal or other sounds substantially as set 
f orth. " Held, that the claim and method were not conflned to an apparatus in 
, which a magneto-transmitter is used and that the use of a téléphone appara- 
tus consisting of a speaking microphone-transmitter and a magneto-receiver 
was au infringeinent. 

6. Samb— iNFRINGEJtBNT. 

Such an apparatus is aiso an infringément of the sixth, seventh, and eighth 
claims of letters patent No. 188,787, of January 30, 1877, to Alexander Gra- 
ham Bell for improvements in telephony. 

In Equity, 
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Edward N. Dickerson and Chauncy Smith, for plaintiffs- 
Wheeler H. Peckham, for défendants. 

Wallace, J. Infringement is alleged of the fifth claim ol the patent 
granted to Alexander Graham Bell, No. 174,465, bearing date March 7, 
1876, for improvements in telegraphy, and of the fifth, sixth, seventh, 
and eighthclaimsof the patent granted to Bell, No. 186,787, bearing date 
January 30, 1877 , for improvements in electric telephony . The fifth claim 
of the first patent is for "the method of, and apparatus for, transmitting 
vocal or other sounds telegraphically, as herein described, by causing elec- 
trical undulations similar in form to the vibrations of the air accompany- 
ing the said vocal or other sounds, substantially as set forth," The scope 
of the invention thus claimed, and the construction which the claim should 
receive, were considered and decided in the casesof Tékpkone Oo. v. Spencer, 
8 Fed. Rep. 509, and Tdephme Co. v. Dolbear, 15 Fed. Eep. 448, by the 
circuit court for the District of Massachusetts. In the Spencer Case it was 
held by tx)WELL, J., that Bell "discovered a new art, that of transmitting 
speech by electricity, and has a right to hold the broadest claim for it 
which càn be permitted in any case; not tothe abstract right of sending 
sounds by telegraph, without any regard to means, but to ail means and 
processes which he has both invented and claimed." It was also held 
that the essential éléments of the method are the production of what the 
patent caUs "undulatory vibrations of electricity," to correspond with 
those of the air, and transmitting them to a receiving instrument, capa- 
ble of echoing them; and that an apparatus in which the transmitter was 
made on the principle of the microphone was an infringement of the fifth 
claim of the patent. In Dolbear^s Case, it was held by Gray, J., that 
the invention claimed is not merely the apparatus described, but also the 
gênerai process or method by ^hich the human voice produces, in a cur- 
rent of electricity, a succession of electrical disturbances, notsuddçn and 
intermittent or pulsatory, but graduai, oscillatory, vibratory, or undu- 
latory, soas togive out at the further end of the conducting wire sounds 
exactly correspondiug in loudness, in pitch, and in tone, character or 
quali.ty, to the sounds committed to it atthe nearer end. 

The défendants use a téléphone apparatus consisting of a speaking mi- 
crophone transmitter and a magneto-receiver. The défense upon which 
they principally rely is that their apparatus is substantially such as was 
made by Reis, of Germany, in 1860, and described in numerous publi- 
cations before the date of Bell's invention; and thcy insist that, if the 
fifth claim of the patent is not void for want of novelty , in view of its an- 
ticipation by Reis, its scope is restricted, and that the claim and method 
of Bell is confined to apparatus in which a magneto-transmitter is used; 
and upon this construction, as they use a microphone transmitter, they 
insist that they do not infringe. 

In the Spencer Case the Reis instrument was relied upon to defeat the 
patent, or limit the construction of the fifth claîm. It was said of his 
apparatus, in that case, by Judge Lowell, that "the regret of ail its ad- 
mirers was that articulate speech could not be sent and received by it. 
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The defieiency was inhérent in the prînciple of the machine. * * * 
A century of Reis would never hâve produced a speaking téléphone, by 
mare improvement in construction." Unless the évidence, so far as it 
relates to this branch of the défense, materially distinguishes the case 
from the Spencer Case, the décision there should be controlling, and it 
would be unseemly, when the parties can resort to an appellate tribunal 
for review, to disregard the rule of comity which should prevail between 
courts of co-ordinate jurisdiction. 

Additional testimony bas beeil introduced by the défendants to show 
that the Reis apparatus is a speaking téléphone, although the inventer 
never supposed it to be capable oftransmittingarticulate speech, and al- 
though it bas always been concedéd, by the mosf eminent authorities, 
to be incapable of doing so, until some of the experts in the présent case 
hâve brought themselves to a différent opinion. Reis himself Undoubt- 
edly believed that the transmittër in his apparatus acted by making and 
breaking the electric circuit; and it is concedéd that an apparatus oper- 
ating upon this principle is not capable of the transmission of musical 
sounds. 

Bell's method consisted in employing an undulatory current of eleç- 
tricity, in contradistinction to an intermittent or pulsatory one. He was 
not the fifst to employ the so-calléd undulatory current of electricity, but. 
he was the first to utilize it for côpying and transmitting air vibrations, 
exactly corresponding, in amplitude, rate, and form, to those produced 
by the human Voice. His discoVery was that thèse vibrations could be 
transmitted and copied by the use of such a current, and his invention, 
consisted in devising suitable apparatus for producing the undulations. 
upon a line-wire, and communicating the vibrations to this current at 
one end of the wire, and reproduciug them at the other end. It is es- 
sential that such apparatus should not operate to interrupt or break th& 
electric current, but shall operate by means of a practîcally continuons 
electric current or circuit. Bell pointed out différent ways of generating 
the undulatory current, as by a vibrating armature in front of an elec- 
tro-magnet, or by varying the résistance in the electric current, but thèse 
were not of the essence of his invention. 

The microphone, according to Prof. Hughes, "introduces into an elec- 
tric circuit an electrical résistance which varies in exact accord with so- 
norous vibrations, so as to produce an undulatory current of electricity 
from a constant source, whose wave-length, height, and form is an ex- 
act représentation of the sonorous waves." 

As early as in 1854, Bourseul described essentially the apparatus made 
by Reis in 1861. He said: 

"Could therè now be invented a metallic plate which should be so movable 
and pliable that it reproduces ail the vibrations of tones like the air, and Should 
this plate be so connected with an electric current that it should alternately 
make and break the electric current according to the air vibrations by which 
it is atfected* it would thereby be possible also to arrange electrically a second 
similarly constructed métal plate, so that it wpuld repeat simultaneously ex- 
actly the same vibrations as the first plate, and it would then be exactly the 
same as if one had spoken in the immédiate vicinity against the second plate^ 
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or the ear would be afEected precisely as If it had reeeived tlje tonea directly 
through the flrst metallic wall." 

Several modifications of the apparatus devised by Reis are described 
by Légat, Pisco, Vanderwyde, and others, and ail agrée that the dia- 
phragms of the transmitters were intended to operate so as to sever or 
break the electric circuit at each vibration, when actuated by sound 
waves, and, as constructed, did operate in this way. The first trans- 
mitter made by Reis, a model of which is among exhibits in the case, 
•was a block of wood having a conical perforation, with a membrane dia- 
phragm covering the smaller end. A strip of platina was fastened to 
the center of the diaphragm, upon which rested a platina point, located 
upon a thin strip of métal. This point with the platina strip upon the 
diaphragm were the terminais of the circuit. In another form, the dia- 
phragm was fastened to the smaller end of a métal cône, a pivoted lever 
was held by a light spring in contact with the center of the diaphragm, 
and the other end of the lever was in contact with an adjustable spring. 
In both of thèse forms, as well as in the other modifications, which it is 
not necessary to describe, the contact point is so arrangea that it does 
not fôllow the retreating membrane responding to the air vibration, but 
an interval occurs which intercepts the next outward movement of the 
diaphragm. During part of a vibration the two électrodes approach each 
other, niove together, separate, and then move in the same direction but 
not together. In 1869, Mr. Vanderwyde exhibited and made public 
experiments with the Reis apparatus in the city of New York, and 
shortly after published a description of the instrumait used by him. In 
his description he distinctly states that it is entirely clear that no quality 
of tone can be transmitted. "Much less," he says, "can articulate words 
be sent, notwithstanding the enthusiastic prédiction of some persons, 
who, when they first beheld this apparatus in opération, exclaimed that 
now we would talk directly through the wires. It is from its nature, 
able to transmit only pitch and rhythm, consequently, melody, and 
nothing more." 

Thetheory now is that the Reis apparatus really embodied the method 
of microphone transmission, and that its mechanism will operate to vary 
the résistance in the electric circuit. Mr. Vanderwyde is produced, and 
testifies that he considered, at the time of thèse experiments, that the 
mechanical action of the adjustment was an alternate make and break of 
the current, but now he bas learned to understand it better, and is con- 
vinced that the vibration of the diaphragm supporting the platiuum foil 
produces a more or less intimate contact between that foil and the plati- 
num point and thereby produces a variation in the résistance to the bat- 
tery current resulting in a corresponding vaiiation in the amount of cur- 
rent transmitted. 

It is asserted in argument, by the defendant's counsel, that the Reis 
apparatus needs "but the mechanical improvement of the apparatus, such 
as a slight weight on the top of the platinum rod, or a substitution of 
carbon for the électrodes, to make that apparatus a better speaking tél- 
éphone than can be made of the Bell apparatus, as described in his first 
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patent." The testimony of Mr. Yeates may be referred to as illustrat- 
ing the character of the mechanical modifications which are practicable. 
Aftef describing some improvements made by him in the receiver, he 
says he turned Jiis attention next to the Reis transmitter, and discovered 
"that the chief defect in it was the too freely tossing of the little contact 
pin from the platinum plate on which it rested j" and the first plan which 
occurred to him to obviate this defect was to make the pin dip into a 
conducting fluid, and he made the experiment by simply wetting the 
pin with his tongue. He states that this greatly improved the sounds 
transmittedj and shortly after, when experimenting with the instru- 
ment, songs sung into the transmitter were distinctly heard, and some 
of tbe words were clearly recognized by the receiver in another part of the 
building. What modifications were made by him intermediate his first 
and latter experiments' are uot described. As the experiments of Mr. 
Yeates were made in England; the évidence is only important for the 
purpose of showing the capacity of the Reis apparatus, with mechanical 
modifications, to anticipate the invention of the speaking téléphone. 
After Beli.;ha8 pointed out the way, it may now seem to be a simple 
thing to introduce his; method into the Reis apparatus. Some of the ex- 
perts hâve doubtless convinoed themselyes that thèse modifications of 
the Reis appq,ratus do not involveany différence in the principle of the 
apparatus. ' It is too late to aoeept this theory , after the lapse of so many 
years offniitless experiment with the method of Reis, as originally sug- 
gested by Bourseul, and with the apparatus of Reis as modified by va- 
rions ex^eriinèntalists, down to the time of the promulgation of Bell's 
method. Itseems impossible to escape the conviction, that, had the 
speaking téléphone been left where it was left by Reis, and by those who 
endeavored to develop and perfect its theory, it would only hâve realized 
the spéculations of Bourseul. The testimony which has been introdu'ced 
by the défendants only serves to confirm the opinion of Judge Lowell, 
that "a century of Reis would never hâve produced a speaking téléphone, 
by mère improvement in construction." 

The answer allèges the invention and public use of the speaking télé- 
phone by variouB persons named therein, prior to the invention of Bell. 
The argument of counsel has been addressed to the question of priority 
as between Bell and one Holcomb, and as between Bell and one Beards- 
lee, who is not named in the answer as a prior inventor. Holcomb asr 
serts that he made his invention in 1860. His theory is, that in the 
winter of 18§9*^0 he invented a polarized electro-magnet, which was an 
extremely sensitive one, and was capable of receiving articulate speech, 
and was patentedby him in Mày, 1860; that, about the time of procur- 
ing that patent, he conceived tbe idea of converting the force of the hu- 
man voice into electricity; that, early in the fall of 1860, he; constructed 
a téléphone consisting of one: of his polarized magnets, a wooden dia- 
phragm mounted ôû a box or mouth-piece, axid a u-shaped soft iroi^ 
armature attached to the diaphragm, extending towards and in proximity 
to the ends of the polar extension of the magnet, but not touching them, 
the diaphragm-box and magnet being secured to and held in their rel- 
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îitive positions by a bas©' common to both. He states tMt soon after 
completing this instrument, he made a duplicate of it, and connected 
the hélices of both the niagnets in a complète or closed electricàl circuit; 
that, while listening at onô of the instruments, h« waâ able to hear and 
recognize articulate words spoken into the mouth-piece of the other in- 
strument by other persons, ànd that he used those instruments on sev- 
eral occasions and showed them to sevéral persons. He states that his 
téléphone then embodied ail the essential features of the présent télé- 
phone. He did not file an application for a patent untn January, 1878. 
The instruments which he says he constructed are not produced, but ail 
the parts are lost except a permanent steel magnet, a sounding-box, a 
steel bow with a brass attachment, a brass clamp, and some broken 
pièces of the diaphragm. No witness is produced in corroboration of 
Holcomb, who heard the instrument used, except Holcomb's wife, or 
who were présent when they were used. Several witnesses are produced, 
however, men of intelligence, who were interested in Holcomb's electri- 
càl mechanism , and were more or less familiar with what he had accom- 
plished, but none of them seemed to be aware that hô had claimed to 
hâve succeeded in transmitting speech by the apparatus which he had 
made. In June, 1861 , he obtained a patent for other electricàl mechan- 
isms. From 1862 or 1863 to 1875 he does not seeûi to hâve made any 
efforts to perfect his téléphone mechanism, and it Wàs not until Bell's in- 
vention had attracted gênerai public interest that he resumed his eflforts 
to perfect it. During this period he was so indiffèrent to the importance 
of what he had accomplished that he suffered the instruments which he 
had made to be lost. He was not in indigent circumstances, and it ap- 
pears that he bought a farm in Maryland in 18^2. He was fully com- 
pétent to appreciate the great merit and value of his invention, if he had 
actually succeeded in transmitting speech with his mechanism. He does 
not vouchsafe any explanation why, for a period of fifteen years, he per- 
mitted his invention to lie dormant. The presuraption of priority and 
validity arising from the grant of letters patent cannot be overthrown by 
a case like this; it suggests too many improbabilities to merit serious 
considération. 

In August, 1878, a suit was brought by the présent complainants 
against the Western Union Telegraph Company, for infringement of the 
patent in suit. Mr. Pope was then the electrician of that company, and 
was aware that Holcomb had made an application for a patent. The 
company set up the priority of Holcomb, among other défenses, in that 
suit. Mr. Pope investigated Holcomb's pretensions, and had an inter- 
view with him in référence to the défense of the suit. He questioned 
Holcomb, to ascertain whether he could produce any witnesses to sub- 
stantiate his statement that he had transmitted articulate speech by 
means of his apparatus. Holcomb could tell him of no living witnesses. 
As a resuit of this interview, Mr. Pope concluded that it was not advis- 
able for the Western Union Telegraph Company to purchase Holcomb's 
rights, and Holcomb was not called as a witness to substantiate the dé- 
fense. The impression produced upon Mr. Pope was such as would be 
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derived by any aensible man by an inveistigation of the facts and circum- 
stances. 

For thfe purpose of corroborating Holcomb, the défense produced Mr. 
Beardslee as a witness. He testified that Dr. Bradley, an acquaintance 
of his, bronght Holcomb tp see him, and he described an instrument 
which Holcomb exhibited to him on that occasion, which he thinks 
was some time in 1861 or 1862. He testified that Holcomb claimed 
that, by the use of such instruments, he could communicate sounds and 
words at a distance, through an electric current. Upon the cross-exam- 
ination of this witness, he testified that he himself made, immediately 
afte^: that interview, several orgariizations, to test for his own satisfaction 
the correctness of Holcomb's assertions, about his instrument. He said 
the instruments thus made demonstrated that the human voice could b& 
conveyed by the means pointed out by Holcomb, but he saw nothing to- 
indicate that they would operate at great, distances, and he never took 
any further interest in them, but regarded them as a mère toy. Upon 
this testimony, it is urged, for the défendants, that th^ Beardslee instru- 
ments defeat the novelty of the patent. It suffices, without further re- 
mark, to say of this défense, that the instruments are not produced, and 
were never publidy used, and that the witness, who is a mechanical 
engineer, fully qualified to appreciate their merits, never regarded them 
as of any practical value. 

The questions respecting the novelty and infringements by the de- 
fendants of the several claims of the. second patent in controversy bave 
not been discussed by counsel. The fifth claim of that patent is, "the 
formation, in an electric téléphone, such as herein shown and described, 
of a magnet with a coil upon the end or ends of the magnet nearest the 
plate." The novelty of the magnet described in the spécification is con- 
troVerted by défendants' expert, Mr. Young, and he relies upon a référ- 
ence to the magnet in Hughes' printing telegraph, as described in Schel- 
len's work. This référence apparently describes the magnet of the pat- 
ent. The claim is not for the combination of which the magnet is a 
constituent; and, in the absence of any explanation upon the part of the 
complainants, of the description in Schellen, the novelty of the claim 
seems to be negatived. Infringement of ail the claims of this patent is 
established by the testiraony of Mr. Cross. 

There should be a decree for the complainants upon the fifth claim of 
the first patent, and upon the sixth, seventh, and eighth claims of the 
second patent. 
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ExcELSioB Needlb Co. ». Union Needle Co. 

{Oireuit Court, 8. D. New York. February 38, 1885.) 

Patents pok Inventions— Nbbdlb-Maghiwe — STrBSBQUBNT Patent oi" NebdiiB 

VOID. 

The patentée of a machine, capable of producing needles of a superior qual- 
ity, subsequently obtained a patent upon the product of such machine. Held, 
that the latter patent was void, as an attempt to patent the function of the 
machine, and thus extend the monopoly of the invention beyond the time al- 
lowed by law, and that an action could not be maintained against one manu- 
f acturlng the same kind of needles by the use of the machine after the expira- 
tion of the patent thereon, wbeu the right to use it had become vested in the 
public. 

In Equity. 

Solomon J. Gordon., for plaintif?. 

James E. Maynadier, for défendant. 

Wallace, J. lïopson and Brooks were the inventors of a machine 
for compressiqg articles of métal in dies, and letters patent therefor were 
granted to them August 9, 1864, and reissued December 12, 1865. The 
spécification, araong other things, states: 

"Our invention has for its object the compressing of métal to a smocth, 
round form, corresponding to the shapè of the dies, and consists in a divided 
die, that is forced together two or more times during each révolution around 
the article to be formed, and, by a séries of compressions upon the sides of 
such article, reduces the same to the size and shape of the opeuing or cavity 
of the dies, and gives to the article great density, as well as a smootii, round, 
and uniform shape, and there is no loss of material like there is in the turning, 
milling, and grinding opérations heretofore pursued, and which do not harden 
or render the métal dense and strong, and there are no burrs, angles, pro- 
jections, or roughness on the surface, as heretofore usual with articles struck 
up in dies." 

The spécification then describes a shaffc, a longitudinal jaw, cams, and 
dies, and screws, and proceeds: 

"The mode of operating this machine is as follows: The end of the pièce 
of métal to be pointed or otherwise shaped is entered between the dies, i, i, and 
pressed i nto them, which sllghtly opens said dies. The révolution of the shaft, 
B, brings the projection, O, of the jaw, D, into contact with the end of one 
of the cams, K, which cam is adjusted so that it wiU close the dies, i, i, and, 
in so doing, compress the wire or métal, and thèse opérations are repeated; 
the end of the wire or pièce of métal being pressed in a little f urther each lime 
the jaw is relieved and allowed to slightly open, until the same is perféctly 
formed or given the shape of the opening in the die, and the métal is eom- 
pressed and extended without any burr or projection being formed on the 
same; and the métal is rendered muchmore dense by this compressing action 
than it would be if the métal waâ filed or ground away to the required shape. 
The screw, 6, regulating the extent to which the métal can open the die each 
time, prevents injury to the machinery by too great réduction at once. The 
mechanism herein set forth may be employed for shaping, in a circularform, 
the point of a pin, or any other article to which it may be adapted. It will 
be évident that there is no waste of material, as the métal is compressed and 
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elongated, thus eflecting a saving of stock over the methoda heretofore pur- 
sued, and making a mucH better article." 

The first Ql^im is as folliows: 

"A divideddie, fltted and actuated substantially as specifled.and operating, 
r by a iseries of compressions upon the article to be f ormed, to give to sucti ar- 
ticle a smooth, round shape, corresponding to the sbape of the dies, aa set 
forth," 

There are two other claims, covering various parte of the machine in 
combination, 

In usingthis machine, Hopson and Brooks employed dies of various 
kinds, includiug those of proper form for swaging pins, buckle tongues, 
and similar articles, and also for swaging needies for sewing-machines. 
In Deceinber, 1864, they employed Mr. Mandeville to assist them in 
improving the surface of the wearing parts, and in increasing the power 
of the machine, and on Pebruary 6, 1866, a patent wasgranted to Hop- 
son and Brooks, assignées of Hopson and Brooks and Mandeville, for 
thèse improveraents. In the spécification of this patent the form of dies 
for forming séwing-machine needies is pointed out aâ being "of the shape 
of the needle or other article to bé formed,"but is hot màde in any way 
a constituent of the claims. On Augiist 11, 1866, Hopson and Brooks 
made application for another patent, which was grànted to them July 
4, 1871, for "an improvement in sewing-machihe rièedles." The prés- 
ent suit is brought upon this patent. The spécification is as foUows: 

" The needies for sewing-machines are formed with a shank that is of larger 
diameter than the needle itself. This enables the needies to be secured into 
the machine. In order to reduce tiie needle itself from the size of wire re- 
quired for the shank, various devices bave been employed, such as milling- 
tools, or grinding-wheels, and also turning-tools, that reduce the wire to the 
size which the parts may be adjusted to produce; but; in conséquence of the 
wear upon the tools. there is no reliability in the sizes of the needle blanks. Be- 
sides this, it is well known that a steel bar or wire is not entirely homogeneous ; 
that the corupression in drawing the wire makes the si^rfaçe more dense than 
the eore; bence the turning or miliing removes the best portion of the métal, 
leaving thé needle of an inferior quality. In order to manufacture our im- 
proved needies we make use of a compressing die, closed oï pressed together 
rapidly around the steel wire as said wire or the dies are revolved. Thereby 
there is a séries of compressions and a graduai extension of the steel, which 
brings the same down to the proper size for the needle. The machines which 
we prêter to use for this pùrpose are similar to those patented by us August 
9, J864, reissued December 12, 1865, and by us, as assignées, Febriiary 6, 
1866. Needies made by our machine or method possess properties not hereto- 
fore found in sewing-machine needies, and are hence new and much more usef ul 
and durable than others heretofore made. The peculiarproperties of our nee- 
dies maybe set fprth as follows: The needies are of'a uniform density and 
size. They are free from flaWs, hard speeks, and inequàlities, always exist- 
■îng in steel that is turned or ground down from a drawn wire. They are 
very tough, and cannot be easily broken. They bave a surface that is very 
dense and perfectly smooth, requiring no polishing by hand. They can be 
grooved with uniformity, being themselvés of a regular size, and the steel, 
bythe compression, is more uniform, and the grooVing-tools will wear much 
longer thiàii ift grooving ordinary needies. The needies are not injured in 
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the hardening and tempering, as less beat is required to bring the needies to 
the required spring, hardness, or temper." 

The claim is as fbllows: 

"A sewing-machine needle possessing the peculiarities specifled, and form- 
ing a new article of manufacture." 

After the expiration of the two patents for the machines, the défend^ 
ants used such machines, or machines substantially like them, for man- 
ufacturingswaged sewing-machine needlea. 

Upon thèse facts, the patent for the needies. now owned by the com- 
plainantj must be held to be void. The real invention of Hopson and 
Brooks was a machine for swaging métal, and any novelty which exista 
in the articles made by that machine is the resuit of the functions of the 
machine. It is explicitly stated in the spécification of the patent that 
the " needies made by our machine or method possess properties not 
heretofpre found in sewing-machine needies, and are hence new and 
much more nseful and durable than oihers heretofore made." The pat- 
ent is an attempt to appropriate a function of the machine, and thus to 
extend the monopoly of the invention beyond the term allowed by law. 
If successful, it would resuit in charging as infringers the défendants and 
ail others who, at the expiration of the machine patent, were entitled to 
avail themselves of the invention, which had become public property. 
There was no invention in applying the means provided by the machine 
to the making of the needies or other articles for which the machine was 
adapted. Any mechanic skilled in the art could do thîs as well as the 
inventors of the machine. The patent of 1866 is not deemed of any im- 
portance in this view. The first covers the whole invention, so far as 
it relates to the product patent, and any change in the form of the dies, 
întroduced after the flrst patent was obtained, was merely a matter of 
mechanical adaptation, and not substantive invention. 

It does not aid the complainant's case to concède that Hopson and 
Brooks might hâve claimed iû their first patent both the apparatus and 
the product or article made by itï If they were the inventors of a new 
manufacture, — a needle which was not only conimerciaUy new, but new 
in the sensé of the patent law,— théy might hâve claimed both the ma- 
chine and the product, according to the language of Mr. Justice Swavne 
in Rubber Go. v. Goodyear, 9 Wall. 788. It is to be remarked, howeyer, 
that in that ease the product of a process was the subject of the patent, 
and not the product of a machine. The distinction between a patent 
for the product of a process and one for the product of a machine is 
pointed ont in Corning v. Burden, 15 How. 252, 268, by Mr. Justice 
Geieb, as fpllows: 

'VBut thô term 'process' is often nsed in a mpre vague sensé, in which it 
cannât be the subject of a patent. Thus we say that a board is undergoing 
the process of being planed; grain, of being ground; iron, of being hammered 
or rollëd. Hère the term is used subjectively or passively, as applied to the 
matertal operatçd upon, and not to the method or mode of producing that op- 
ération,' which is by mechanical means, or the use of a machine as distin- 
g^ished £rom a process. In tbia use of the term it represents the function of 
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a machine, or the effecfc produced byit on the material subjected to the action 
of the machine. But it is well settled tbat a man cannot hâve a patent for 
the function or abstract effect of a' machine, but onlj for the machine which 
produces it. " 

If the patentées might havé claimed the product origînally, they did 
not do so; and, if the failure to do so was owing to mistake or inadvert- 
«nce, they should hâve resorted in due season to a reissue, to correct the 
patent. The décisions which adjudge that an inventer may hâve a pat- 
ent for an invention described in the prior patent, but not claimed, 
when he bas not lost bis righta by unreasonable delay, hâve no applica- 
tion to a èase like this. Hère the real invention was claimed in the 
prior patent) but the patentées now seek, by claiming another invention, 
to deprive the public of that which became theirs when the patent ex- 
pired. The improvements in the needles themselves ail fall within the 
category of degree, and the invention was not the manufacture but the 
machine. Bmith v. Nickols, 21 Wall. 112; Wooster v. Calhomif 11 Blatchf. 
215. 

The biU is dismissed. 



■WOODKUFF V. CaBR. 

(Oireuit Court, B. Minnesota. October 3, 1887.) 

Patents fob Inventioii8—Bucki,e8—Lettee8 Patent No. 8,541— Anticipatioîi. 
The second, third, and fourth claims of reissued letters patent No. 8,541, 
of Jauuary 14, 1879, to Henry S. Woodruff for an "improvement in buckle's" 
call for a bucif le f rame provided with a loose loop and having a rigid longue 
projecting outwardon the outer face of its forward cross-bar, and the combi- 
nation of the frame, loop, and longue. The improvement bas for ils object 
the relief of the tug at the point where the longue enlers il, and Ihis is accom- 
plished by the loop pinching the tug and holding it flrmiy to the frame 
when draught is applied. In the Cole buckle (letters patent No. 69,181, of Sep- 
tember 34, 1867, to E. Cole) the plate or cross-bar of the loop is broader Ihan 
in the Woodruff, and the construction is différent, but the service performed 
by il is substantially the same. In both buckles the loops are loose. Held, 
that the Woodruff patent was anlicipated by the Cole patent. 

In Equity. 

Offidd, Towle & Phélps and John W, Sale, for complaînant. 

P. H. Gunckd, for défendant. 

Nelson, J. This suit is brought by the complaînant against the dé- 
fendant Carr, eharging an infringement of letters patent, reissue No. 
8,541, dated January 14, 1879, for "improvement in buckles." The 
original letters patent are dated January 9, 1872, and the object of the 
invention as slated by the patentée is "to relieve a trace, strap, or belt 
from the strain at the point where it is perforated for a buckle longue." 
The défendant is manufacturing a buckle which is constructed upon the 
same principle as the complainant's buckle, and opérâtes substantially 
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in the same manner and is arranged for the same purpose, viz. , to pre- 
vent the trace or belt from giving way at the point where it is perforated 
for a tongue, so that if complainant's patent is sustained he would in- 
fringe. 

The défendant relies for his défense chiefiy on the alleged fact that the 
device of the complainant is exhibited in many prior patents, and espe- 
cially in a patent issued to E. Cole; and he also further claims that the 
reissued letters patent are void, by reason of not being for the same in- 
vention as that described and claimed in the original. Other défenses 
are set up in the answer, but they are not pressed, and the two above 
mentioned are relied upon to defeat the complainant's suit. 

It will only be necessary for me to consider the first défense; for in 
my opinion the device of the complainant's patent is found in many 
prior inventions, and particularly in letters patent No. 69,181, dated 
September 24, 1867, and issued to E. Cole, of Michigan, for an "im- 
proved buckle." The original " Woodruff patent" bas to some extent en- 
gaged the attention of courts, which appears to bave escaped the no- 
tice of counsel. The particular "Cole patent," now urged by the défend- 
ant, to show want of novelty in the "Woodruff device," bas not to my 
knowledge been considered. The Woodruff reissue contains four claims, 
(the first is dismissed from the case by complainant, so that I must look 
at the second, third, and fourth:) 

Woodruff claims — 

(2) A buckle frame provided with a loose loop as shown, and having arigid 
tongue on the outer face of its forward cross bar, ail substantially as shown 
and described. 

(3) In a buckle the comblnation of the frame, A, having a rigid tongue 
projecting outward with the loose loop, B, aU substantially as shown and de- 
scribed. 

(4) The comblnation of the loop, B, with the frame, A, and tongue, D, 
when the whole is constructed as described and for the purposes hereinbefore 
set forth. 

Cole's improved buckle patent No. 69,181, is constructed to secure 
not only relief from strain upon the trace or belt at the point where it is 
perforated for a tongue, but other results, which are not important for 
considération now. Cole says his buckle is made to secure "a drawing, 
both by the tongue and by the frame of the buckle, in so pinching the 
tug that the hole therein cannot bulge and tear out." That is, he seeks 
to relieve the strain on the belt or trace at the point of perforation. To 
accomplish this, he constructs his buckle with a curved frame broad at 
one end and having openings and with a tongue on the forward end pro- 
jecting upward and outward, and a loop which consists of a cross-bar at 
one end, to which, in case of a trace, the hame tug is fastened, and side- 
bars running to a broad cross-bar or plate at the other end, with a tongue 
on the under side projecting downward towards the broad part of the 
frame. This broad plate and side-bars are made in one pièce. The 
trace passes between the broad part of the buckle frame and under the 
loop plate and between the side-bars with the tongues fitting two of the 
v.S2F.no.3— 15 
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hôlfes. When draught is ftpplied, the plate pinches the trace and holds li 
down upon the broad part of the frame, and tends to relieve it at the 
wéak points *i'here the tongues enter it and to prevent the strain upon ; 
the tongues, so that they will not tear out. The same thing is acconi- 
plished by the use of the lôop in the complainant's device. He says; 
"The greater the strain [draught] applied, the more firmly the trace is held 
to the frame, thereby relieving the strain upon the trace at the tongue." 
The plate or cross-bar of the loop which pinches the trace or belt when 
the lôop is drawn dowiï, is broader in Cole's buckle than in complain- 
ant's dévice, butit performs the same service in the same or substantially 
the same way. One tongue in Cole's buckle is on the uuder side of that 
part ôalled the plate, and another tongUe is on the forward part of the 
framej and in complainant's buckle the torigue is on the outer face of 
the forward end-bar of the buckle frame only; but this is not material. 
The function of the draught- loop of complainant's buckle, and the plate or 
draught loop of Cole's buckle, is the same. The construction of the loops 
differ, but they are both loose loôps. Cole's device has an extra tongue 
on the under side ôf thebroad plate or loop, but this does not affect the 
principal function, which is to pinch or firmly hold the trace or belt 
when draught is applied. So I find ïn Cole's patent No. 69,181 ail the 
featùres embraced in the second, third, and fourth claims of complain- 
ant's patent, and opéra ting substantially to accomplish the same resuit. 
The bill ofcom plaint is dismissed, and decree accordingly for the de 
fendant. ; ; , 



Canfield Rubber Go.î». Gross and another. 
(Œfcvit Vottrt, D, MassachusetC». September 12, 1887.) 

J(V.TENT8 FOB InVBNTIOHS— lïTFRINGBMBNT — PkBLIMINAKY InJUNCTION. 

Complainant was the owner of letters patent for an improved dress shield 
for the tinder part of the armhole of a dresa. The shield was made of " stock- 
.inet, " and coated on one side with a thin layer of India rubber. After being 
' Stretched Ûpon a proper form, it was vulcanized by beat, to hold it in shape. 
The shield was of a crescent form, and wilâiout seam. Defendant's shield was 
similar, except that it had stockipeî updn both sides of the rubber. It appeaired 
that the id,ea of a seamjess sUeld was not new with coniplainant, nor was 
there any patentable novelty in vulcanizing or heating the shield so that it 
should perinanently hold its shape. ^«M, that the validity of complainant's 
patent was not sufBciently apparent to sustain a motion for a preliminary in- 
junction against défendant for infringement 

In Equity. 

■ M. B. PMipp and /. L, S. Eoberts, for complainant, 

■ !F. If. fieite, for défendants.' 

- CoLTj J. This is a mbtisn for a preliminary injunction. The com- 
plainant is the owner of letters patent dated June 18, 1878, granted to 
Gi' Wi Wood, for an improved 'dress shield for the under part of the 
arinhole of a dress. The shield is made of thin elastic wôbbing known 
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as"stockinet,"an3eoated on one isMte wîth a thin layer of Indîa rubber. 
It is then eut into pièces of the proper size, preferably square, and 
stretched upon a forhi of the shape reqùired in mating the complète 
shield. This form is of sheet métal With an upper concave edge, and 
with catch piris or points 'àTouM its coni/éx edge. This pièce of stock- 
inet coated with India rubber is appliedtô this form in such manner 
that it passes over the concave edge, and extends down on both sides of 
the form, and is held in position by the pins. In this condition it is 
vulcanized by beat, in conséquence of whichit thereafter holds its shape. 
After unhooking the edges of the fabric from the pins, the shield is 
trimmedji aild it is then ready for. use. The first claim is for "a shield 
for garments, made of one pièce of stoekinet coated with rubber, of a 
crescent form, and without seam, as a new article of manufacture." 
The défendants' shield is similar, except that it bas stoekinet on both 
sides of the nibber, which is nndoubtedly an improvement. 

The main ground of défense to this motion is the want of patentability 
of the Wood shield, in view of the prior state of the art. Shields made 
of two pièces of India rubber, covered by a textile fabric, and united by 
a crescent-shaped seam or jointy are found described in the Hotchkiss 
patent, dated November 1, 1870. The advanlages of the Wood shield 
are that it is seamless, and that its shape is set by a process of vulcani- 
zation. But Wood was not the first to make a seamless shield, for we 
find such a shield described in the Beames patent of October 22, 1872. 
The Beames shield was made of an oval pièce of linen or muslin; ànd 
by the aid of a form made for thepurpdse, and a hot iron, there was 
produced a crescent-shaped seamless shield. It cânnot, therefore, be 
' said that the invention of a seamless shield of a crescent shape origi- 
nated with Wood. The attempt to carry the invention of Wood back 
more thanfive years from the date of his application, and so prior to the 
date of the Beames patent, is not made out with sufEcient certainty upon 
the papers before me. But it is said that the Beames shield would not 
Tetain its shape, and that Wood, by vulcanizing or heating, set the 
shield so that it permanently retains its form. If this last idea was new 
with Wood, it is clear that his patent should be sustained. The diffi- 
culty, however, is that the idea of setting India rubber articles perma- 
nently into différent forms, by makîng the articles upon forma or moulds, 
and exposing them to the vulcanizing process, is very old in the art of 
India rubber manufacture. In the English patent granted to Thoinas 
Hancock, September 17, 1846, for improvements in the manufacturing 
and treating articles made of caoutchouc, either àlone or in combination 
with other substances, the spécification says: "When I manufacture 
thèse compounds into articles requiring to be of a permanent shape or 
form, I make such articles in or upon forms, moulds, plates, or engraVed 
surfaces or patterns, by pressing, fitting, placing, or moulding such cona- 
pounds, previously prepared, in sheëts or ôtherwise in or upon such 
moulds or forms, and allowing the 'articles to remain there while ex- 
posed to the vulcanizing process, which effectually sets them perma-^ 
nently to the respective forms." ■ 
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Without pursuing thîs inquiry further, it is sufiBcîent to say that I 
am not entirely free from doubt, upon the évidence before me, as to the 
validity of the Wood patent; and therefore, bearing in mind the rules 
which govern the courts in motions of thia character, whatever may be 
the ultiinate conclusion of the court upon final hearing, it is clearly my 
duty to deny the présent motion. Motion denied. 



Eeed and others, Copartners, v. Laweencb and othera. 

Same V. Chase and othera. 
• (Oireuit Court, S. D. Miehigan, W. D. September 19, 1887.) 

RBHEAHDfGI — NewLT-DiSCOVBEED EvIDBNCB— ADJUDICATION DE NOVO. - 

Upon a rehearing, for the purpose of considering the efifect of newly-diS' 
covered évidence as to the validity of reissue No. 9,148, of the Qarver patent, 
dated April 13, 1880, when such évidence is not sufflcient to disturb the de- 
cree, the circuit court will not make the rehearing the pretext for adjudicat- 
ing upon the controversy de nmo, it having twice been heard before a justice 
of the suprême court, although the circuit court bas serious doubt of the cor- 
rectness of the superior décision. 

On Rehearing. For opinion on former décision and rehearing, see 
25 Fed. Rep. 94, and 29 Fed. Rep. 915. 

W. G. Howard and J. W. Osbom, for complainants. 

Edwards & Stewart and John R. Èennett, for défendants. ' 

Severens, J. The newly-discovered évidence in thèse causes having 
been brought in, they hâve been reargued before the circuit and district 
judges, and upon considération thereof the court holds that, although 
there are marù of suspicion upon it which fairly provoke criticism, the 
évidence must be regarded as establishing the fact that Willett did in 
fact for many years use a harrow, with teeth constructed as claimed by 
the défendants; that the use was sufificient to make it public within the 
meaning of that term; that the use had been discontinued and gone 
out of sightwhen the Garver patent was issued; but we do not hold that 
the recollection of it was so far obliterated as to prevent its being an an- 
ticipation of that patent, if intrinsically sufficient. We are of the opin- 
ion, however, that the Willett harrow cannot be regarded as a sufficient 
development of the features of the Garver patent, sustained by the 
former decree in this case as to constitute it such an anticipation as 
would invalidate the patent; it was a casual but vague and inchoate 
conception of the principles developed in Garver's invention. If, as has 
been settled in this litigation, until the suprême court shaAl hâve ex- 
pressed its opinion upon thesubject otherwise, the hay rakes and teeth in 
évidence in thèse causes, having the same conformation and attachments, 
or substantially so, with their adaptation to some parts of the work of a 
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harrow pointed out in the spécifications on which patents had issued, 
so that ail tbat remained for the" inventor to do was to widen and stififen 
the teeth, did not anticipate Garver's invention, it is impossible to hold 
that the Willett harrow anticipated it. 

The argument on the présent hearing covered (and almost necessarily 
so) the whole range of the cases upon their merits, and it was stoutly 
claimed on behalf of the défendants that we should now adjudicate upon 
the controversy de novo. Although, if we were at liberty to go over the 
ground already passed by the court at former hearings, we would bave 
great difïiculty in reaching the results already attained by adjudication 
thereon, and especially in regard to the validity of the second reissue of 
the Garver patent, still the fact is to be remembered that thèse adjudica- 
tions hâve been made by a judge whose great abilities ought to insure 
respect, and (what we are constrained to think would be obligatory upon 
us,) whose superior rank in the judicial order should restrain us from 
annuUing bis décisions. The cases bave been twice heard, before the 
justice of the suprême court allotted to this circuit. 

It would be doing violence to the rightful and decorous course of ju- 
dicial practice, if upon the pretext of a rehearing, had for the purpose 
of considering the eflfect of newly-discovered évidence, which it is found 
cannot disturb the decree, we should proceed to overhaul the resuit 
hitherto declared by superior authority, however widely we might differ, 
if the matter were fairly open to us. 

The resuit is that the decree made on the rehearing in 1885 , and which 
was vacated for the purpose of letting in the newly-discovered évidence, 
must be restored. 

Jackson, J., concurs in this opinion. 



ToBEENT V. DuLUTH LuMBEE Co. 

(Circuit Oowi, D. Minnesota. October 15, 1887." 

APPEAL — RehEAEINO — MiSQUOTATION OP TBSTrMONT. 

A rehearing will not be granted because the court in ils opinion misquoted 
the testimony, where such misquotation does not change the opinion. 

Parker & Burton and P. H. Gunckel, for complainant. 
West & Bond, for défendant. 

Nelson, J. This is a pétition for a rehearing and reargument of the 
case. In the opinion of the court heretofore delivered in this case (30 
Fed. Rep. 830) the court (page 835) misquotes the testimony, viz.: "It 
has to bave it on," quoted from Robert Orm's testimony, should read: 
"They ail bave to hâve something to hold the tooth-bar up to the log;" 
but such misquotation does not change the opinion of the court. 
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' Thé pétition for rehearîng and reargument is denied;' final decree or- 
dered; accou'nting waived; appeal taken and allowedj bond on appeal 
fixed at $500. 



The Tangieb.* 

SociETA Anonima Ageumabia di Navigazione V. Angiee and olhers. 

{District Court, S. D. New York. June 24, 1887.) 

1. Fbeight— Damage to Cakqô— Dispute as to Allowancb poe Damage. 

Where a vessel delivers a consignment of fruit, a portion of which is dam- 
aged, it is incumbent upon hèr to ascertain the amount of damage before re- 
taining a part of the consignment for balance of freigàt, in order that she 
mar not, by retaining an unreasonable amount, become liable for the storage 
and selling charges. 

8. Same. 

When a ship is, by hèr charter-party, entitled to her whole freight, "upon 
a true delivery" of the cargo, and she delivers a portion in a damaged con- 
dition, she is entitled only to the specifled freight less the damages for the 
los^ on the cargo. 

8. Same— Tendee by Consignée — Waivbr op. 

When the cargo is partly damaged, the refusai of the shîp's agents to de- 
liver cargo, except on the payment of a précise sum by consignée, which is in 
excess of the amount due, dispenses with the necessity of a tender by the con- 
signée, 

4. Same— Statembnt op Case. 

The steam-shiç T. brought a consignment of fruit to the libelant, of which 
54 boxes were missing, and others were damaged by theft of portions of the 
contents. Libelant refused, therefore, to pay the freia;ht thereon without an 
allowance by the ship for the damage, and the ship, insisting upon payment 
of the "lump sam" for which the vessel had been chartered, retained 7b5 
boxes of fruit pending payment of the balance of freight. This suit was 
brought against the agents of the ship for damages for refusai to deliver the 
balance of the consignment, and, after the tiling of the libel herein, the 735 
boxes were sold, under a stipulation between the parties that they should be 
80 sold for account of whom it might concern, without préjudice to the claim 
in suit. The charter-party provided that the lump freight was to become due 
"on a true delivery of the cargo." Each party made an offer of settlement, 
which was not accepted. Neither party made efforts for an actual adjustment 
of the loss. The évidence before the court was not sufflcient to détermine the 
exact loss to the consignment. Held that, if the amount demanded by the 
ship in its ofler of settlement was jn excess of the amount actualiy payable 
by libelant for balance of freiçht, the ship should account to the libelant for 
the value bf the packages retained by her, less the amount first due the ship. 
If the ship's demand was not in excess of what was justly due her, the expenses 
of the subséquent détention and sale were a charge against the libelant, and 
it would be entitled only to what might remain of the proceeds of the sale after 
payment of the freight due, and the expenses of storage and sale. A référence 
was ordered to ascertain the exact amount due. 

The libel in the above case was filed to recover damages for refusai to 
deliver certain boxes of fruit forming part of the cargo of the steam-ship 
Tangier from Palermo to, New York. The libelants on the thirteenth of 
March, 1884, chartered the steamer from the owners to take a cargo of 

'Eeported by Edward G. Beuedict, Ksq., of the New York bar. 



THE TANGIEE. 231 

fruit at the lump sum of £1,550, or about $7,500, the balance, after 
certain specified payments, to be paid "on the trae delivery of the cargo " 
at New York. A cargo was afterwards shipped on board, for which on 
April 2, 1884, a bill of lading was signed by the master, reciting the 
delivery of 23,731 packages. Upon arrivai at New York, April 26, 
1884, the cargo was discharged upon the wharf. Ail the cargo was de- 
livered to the libelant's agents or consignées, except 54 boxes, which, upon 
count, were found missing, and 735 other boxes, which on the morning of 
May 3d were lying upon the wharf, and which Messrs. Bowing and Archi- 
bald, the ship's agents, held in their custody until the balance of the 
charter money should be paid. The libelants, in the course of the de- 
livery of the cargo, had already paid the steamer's agent upwards of 
$7,000 on account of freight. Against the balance of the freight they 
daimed that, in addition to certain allowances provided for in the char- 
ter, a crédit and set-ofif should be allowed on account of the 54 missing 
boxes, as well as for theloss on 60 additional "robbed boxes," from which 
some fruit had been taken. Irrespective of this set-off, the diflFerence 
between the amount of freight paid and that due upon the whole cargo, 
under the charter, would be firom $300 to $400. At an interview be- 
tween the agents of the ship and the libelants' agent and counsel on the 
morning of May 3d, the latter demanded the delivery of the remaining 
goods, and ofFered to give a bond, with security, for what might be due 
upon account of freight, or to deppsit with third persons $600 for the same 
purpose. The agents of the ship refused to accept either of thèse offers, 
but offered to deliver the 735 boxes on a deposit with themselves of the 
whole balance of freight without any offset, and refused to deliver the re- 
maining goods otherwise, except upon the payment of 40 cents per box for 
thè remaining boxes as delivered, which they ofFered to deliver on such 
payment. No agreement being reached, the 735 boxes were stored by 
the ship, and, after the filing of this libel, were sold under a stipu- 
lation between the parties that the goods should be sold for account of 
whom il might concem, without préjudice to the daim in suit. 

UUo, Reubsamen & Hubbe, for libelants. 

Bvâer, SMman & Hvhbard, for respondents. 

Brown, J. The pleadings and the évidence sufSciently establish a 
shortage of 64 boxes of fruit. Upon a count of the boxes remaining on 
the wharf ou May 3d, in addition to those already delivered, there were 
54 less than the number called for by the bill of lading. The bill of 
lading, indeed, contained the stipulation that "no claim should be made 
for any loss arising from différence in marks, numbers, or contents," 
and excepted the acts of "robbers, thieves," etc. Under the latter 
clause, the burden of proof would fall, in the first instance, on the 
libelant to show some prima fade évidence of neglect or fault in the 
ship, wheréby the loss in the "robbed" boxes occurred. No such évi- 
dence, however, was offered, and the loss on thèse boxes proved to be 
too small to be worth further mention. If the exception of loss through 
"différence in numbers" could be construed as équivalent to a dedara- 
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tion that the ship was not to be held responsible for the précise number 
of packages specified in the bill of lading as taken on board, upon which 
I express no opinion, the burden of proof would rest upon the libelant 
to show the actual number shipped. Matthiessm v. Gusi, 29 Fed. Rep. 
794. But the libel in the third article specifically allèges the shipment 
of 23,731 packages, and the answer admits that the steamer "did load 
cargo at Palermo as specified in the third article," without any déniai 
anywhere of the number alleged. This admission dispenses with any 
further proof by the libelant of the number shipped, and casts upon the 
ship the presumption of négligence in the loss of the missing 54 pack- 
ages, and the duty of showing that the loss arose either without her fault, 
or from some other spécifie cause excepted in the bill of lading. This 
bas not been done, and the ship must be deemed answerable, therefore, 
for the 54 cases. 

As the ship's right to herwhole freight was conditioned "upon the true 
delivery" of the whole cargo, the demand by her agents that the entire 
freight should be paid was not legally justifiable. She was only entitled 
to her specified freight, less the damages for the loss of the missing 
packages, for which she was presumptively liable. Her lien, and the 
right to hold theremaining 735 packages, were limited to the balance re- 
maining after deducting the offset. The libelants, on the other hand, 
had no right to the delivery of the 735 packages, except on the payment 
of this balance. They could not legally require the ship's agents to ac- 
cept, in lieu of cash, for this balance, either a bond with security, or a 
deposit with third persons. Prudence would doubtless recommend that 
each should agrée upon some amicable arrangement for the due security 
of both. BriMan v. Bamaby, 21 How. 527, 534. But the law cannot 
compel a new agreement, nor fix its terms. If the parties came to no 
satisfactory arrangement, each was equally bound, at its péril, if it 
would avoid further responsibility, and the liability of further loss, to 
ascertain at once the true amount of the offset, so as not to exceed its 
légal rights in any demands upon the other. The Eddy, 5 Wall. 481 ; 
Tmlve Hundred and Sixty-Five Vittified Pipes, 14 Blatchf. 274. 

The libelant, upon tendering a sum sufficient to cover what was really 
due, if delivery was refused, could immediately libel the vessel, and 
hold her for the value of the goods retained. If the libelant refused to 
pay the proper sum demanded for the balance of freight, not only could 
the goods be rightly retained in custody, but they could be stored, and 
subsequently sold by the respondents at the libelants' risk and charge. 
It was the duty, as I bave said, of the ship to aid in ascertaining the 
déduction to be made from the specified freight, because the déduction 
itself was an aUowance to be made on account of the ship's own fault in 
not making a "true delivery" of the whole cargo; and because the mode 
of adjustment by offset, for the loss of a part of the goods, is an équi- 
table release of the ship from the strict conditions of the charter and bill 
of lading, by which the payment of the entire freight as a lump sum was 
conditioned upon a delivery of the entire cargo, which the ship had by 
her négligence become unable to perform. 
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Neither of the parties in this case apparently took any immédiate steps 
to ascertain what the exact offset would be; and, so far as I can see, no 
excuse is shown by either for not doing so; nor was there any effort made 
at the time by either for an actual adjustment of the loss. The évidence 
shows that there is always a somewhat similar loss in fruit cargoes, usu- 
ally a smaller amount only; and that from $50 to $100 of the freight is 
customarily left unpaid upon a delivery of the whole cargo until the pré- 
cise loss is ascertained. The libelants' agent testified that missing boxes 
are accounted for at the average price per box of the whole cargo, which 
in this case was not much above one dollar a box. 

The offer of the ship's agents to deliver the 735 boxes upon payment 
of 40 cents per box would hâve required the payment of $294, which 
would seem to be, in any event, not much above what would be payable 
to them upon a fair accounting for the missing boxes, as well as for the 
loss upon the "robbed" boxes. The différence was so sinall as to fur- 
nish no reasonable ground for the litigation and expense which both 
sides hâve incurred in standing upon their supposed légal rights. 

Upon the défendants' plea of the stipulation made between the parties, 
and the sale thereundei:, I think the settlement of the whole matter is 
drawn into this cause. The évidence before me is not sufficient to en- 
able me to détermine satisfactorily the précise amount which would be 
due to the ship under ail the terms of the charter and the drawback pro- 
vided for, or the précise offset to which the libelants are entitled for the 
"robbed" and the missing boxeS. If the demand by the ship's agents 
of 40 cents per box upon the 735 boxes was in excess of the amount 
actually payable by the libelants for balance of freight, deducting ail 
proper offsets, the respondents must account to the libelants for the 
value of the packages retained by them, less the amount due to the ship. 
The final refusai of the ship's agents to deliver, except on the payment of 
a précise sum pei* box, if that sum proves to be excessive, dispenses with 
the need of any tender by the libelant of the précise amount due; and the 
subséquent sale of the goods would then be at the respondent's risk, both 
as respects the priées realized and ail the expenses of sale. If the de- 
mand of 40 cents was not in excès» of what was justly due to the respond- 
ents, the proper expenses of the subséquent détention and sale of the 
goods was a charge against the libelants, and under the stipulation they 
will be held to the priées brought ; and they will be entitled only to what, 
if anything, may remain of the proceeds of the sale after payment of the 
freight due, and ail the expenses of storage and sale. A référence may 
be taken to ascertain thèse amounts. 
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Hart V. Peocbeds op THE Oakland and another. 

(ZHsiriet Court, If. J). Ohio, E. D. April Tewn, 1887.) 

Sbambn— Lien pob Wages— Rbmnants Savbd toom Fouiîdered Vebsbl. 

During a storm, a propeller, which was in a foundering condition, was 
abandoned by her captain and crew, who saved certain articles belonging to 
the vessel. Tbese articles were sold, and the creditors of the propeller en- 
tered into an agreement to apply the proceeds pro rata upon their respective 
claims. The sailors dld net sign the agreement. Held, that the latter had a 
lien upon the proceeds of the articles sold, the same as they would hâve had 
against the vessel, for the fuU amouut of their wages. 

This was a libel by a seamap: on the propeller Oakland. On the 
seventeeuth day of September,i A. D- 1883, by the order of her cap- 
tain, the crew of the propeller, including the libelant, left the propeller, 
then water-logged and in a foundering condition, in a storm on Lake 
Erie. They saved the yawl-boat, compass, barometer, clock, and ma- 
rine glasses. The propeller was still afloat when left, and it was uncer- 
tain whether she would continue to float or go Ix) pièces. Under thèse 
çircumstances the propeller and articles saved were sold for the sum of 
$500, which was placed in the haîids of H. D. Goulder, for the purpose 
of paying the debts of the propeller. As a preliminary thereto, the 
principal creditors of the propeller signed a paper by which they ap- 
provedof said sale at said price, and further agreeing, in considération 
of the purchase by Corrigan, as an inducement to said purchase, and 
with the fuE understanding that sùch purchase would not be made but 
for this agreement on their part, as follows: 

"That the said sum of S500 may be paid to H. D. Goulder, and shall be ap- 
plied jjro rate upon the debts of said propeller. And if in settling the said 
debts any débits due to seamen shall haye to be paid in f ull, or any greater than a 
pro rata dividend shall bave to be paid such seiamen, or any of them, then the 
balance remaihlûg shall be applied pro rata on our claims. And we further 
agrée that upon such payment wé, each stipulating for himself, shall and 
hereby do release said propeller, her boats, englues, tackle, and appurtenanoes, 
from ail claims and liens on account of any debt or claim against said vessel, 
etc., which we hâve or ought to hâve therein." 

None of the sailors signed this agreement. No other part of the ve? sel 
or cargo was ever saved or found. Libelant demanded payment in full 
from Mr. Goulder, who refused to pay him anything, unless he accepted a 
pro rata, payment under this agreement. ThereupOn, on the eighth daj' 
of October, A. D. 1883, this suit was commenced against the proceeds 
and Harvey D. Goulder. Shortly after, under the thirty-eighth rule in 
admiralty, libelant filed a pétition for an order on Goulder to show cause 
why he should not bring the money into court, to answer the exigency 
of the case. The order was made, and Goulder filed an answer, in sub- 
stance averring that the money in his hands was not, legally speaking, 
the proceeds of the vessel, and therefore libelant had no lien upon it, 
and that libelant had refused to accept the money as the proceeds of the 
vessel, and insisted upon maintaining his lien upon the vessel. 
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Mx & WhUe, for lîbelant. 

In this case it cannot be seriously claimed that, had not the reranants been 
sold, the libelant would not hâve had a lien upon them Which he could hâve 
enforced in this court. Both the libel and the pétition to show cause set forth 
ail the factsi and it is immaterial in this cause whether they be treated as pro- 
ceeding for wages or for salyage. The libelant asks for no greater sum than 
his wages. No less sum than the wages is ever aUowed as salvage to the 
saiJor, if the value of the reranants saved be so great. The Two Catherines, 
2 Mason, 319. 338-341; citing Taylor v. The Cato, 1 Pet. Adm. 48, 58; Giles 
V. The Cynthia, Id. 203, 204; Weelts v. The Catharina Maria, 2 Pet. Adm. 
424; Frothingham v. Prince, 3 Mass. 563; TheSaratoga, 2 Gall. 164, 183; Cof- 
ftnx. 8torer, 5 Mass. 252. Judge Stoey shows that this is also the law of con- 
tinental-Europe. Laws Oleron, art. 3; Laws AVisbuy, arts. 15, 16; Ord. Philip 
II. 1563, tit. "Average," art. 12; Hanseatic Ord. 1614, tit. 9, art. 6; Ord. 
Eotterdam, art. 219; Ord. de France, liv, 3, tit. 4, art. 9. Of thèse, the Prench, 
Spanish, Holland, and Danish ( Jacobsen, Sea Laws) give the lien for wages, 
and such was the ruling of Lord Stowell in The Neptune, 1 Hagg, Adm. 227, 
239; and see Weskett, Ins. tit. "Wages," art. 17. The suprême court seems 
to cohslder it a claim for wages. See Sheppard v. Taylor, 5 Pet. 675, 710, 
711, and Flah^ty v. Doane, 1 Low. Dec. 148. 

The libelant having this lien on the remnants, can he proceed against the 
proceeds of the remnants? In considering this question, the proceeds of the 
vessel may be treated in the same way as the proceeds of the articles saved. 
Under the circumstances, the vessel being water-logged, and in a foundering 
condition when last seen, and actually foundering, the owner, lienholders, 
and sailors agreeing to treat the proceeds of the sale as standing for the ves- 
sel, the proceeds may be considered as representing the vessel in the same 
way as would the proceeds of a sale of the vessel by the master in case of ne- 
cessity, (The Amélie, 6 Wall. 30,) or on légal process, or in case of restitu- 
tion in money instead of in specie. Ail parties hâve treated this monéy as 
representing the vessel; no injustice will be done if the court treats it the 
same way, nor is there any diflitulty on admiralty principles. 

In one case the ship and freight were whoUy lost by wréck, and abandoned 
to the under writers. The cargo was saved. A large part of it was sold, and 
the proceeds were in the hands of the agents of the owners of the cargo. Un- 
der thèse circumstances, a libel in rem was flled against the cargo and pro- 
ceeds to compel contribution in average. It was held that the lien existed, 
and the action might be maintained against the proceeds in whbsesoever 
hands those proceeds might be found, or against whatsoever represented the 
property liable. Insurance Co.\. Tlie George, Olcott, 97. 

In auother case a vessel was wrècked. None of the cargo was saved. The 
sailors saved the masts, spars, rigging. anchors, cables, some of the sails, and 
part of the hull. Thèse were sold. The sailors flled a summary pétition in 
admiralty for wages against t^ese proceeds. Lord Stoweli,, after a thorough 
discussion, held the action wéll brought. The Neptune, 1 Hagg. Adm. 227, 
239. 

Where a vessel had been seized and sold by a foreign government, the own- 
ers had sold their claim, and then the foreign government paid for the vessel, 
the suprême court held that the lien for wages attached to the money so paid, 
saying: "This lien is so sacred and indelible that it has on more tlian one oc- 
casion been expressively said "that it adhères to the last plank of the ship. 
Rélf V. The Maria, 1 Pet. Adm. note, 186, 195; {The Sydney Cove,'] 2 Dod. 
Adm. 13; The Neptune, 1 Hagg. Adm. 227, 239. And, in our opinion, 
there is no différence between the case of a restitution in speniè of the ship 
itself and a restitution in value. The lien reattachés ta the thing, and to 
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whatever îs substituted for It. This is no peculiar princîple of the admiralty. 
It is found incorporated into th© doctrines of courts of eommon law and eq- 
uity, The owner and tiie lien-holder, whose daims hâve been wrongfully dis- 
placed, may foUow the proceeds wherever they can distinctly trace them. In 
respect, therefore, to the proceeds of the ship, we hâve no difflculty in afiîrm- 
ing that the lien in this case attaches to them. " Sheppard v. Taylor, 5 Pet. 
675, 710. 711,- Brovm v. Lull, 2 Sum. 443, 447, 452. 

In a late case a fïshing vessel was lost, but parts of hertackle, rigging, etc., 
were saved by the sailors, and sold, the proceeds going into the hands of the 
owners. The sailors flled a libel for wages against the owners to reach the pro- 
ceeds. The court declined to treat it as a libel in personam, but determined it 
as a suit to reach the proceeds, and say: "There being then a lien on the ship, 
and of course on her remuants, and the wreck having been sold before the 
libelants had an opportunity to enforce their remedy, they may follow.the pro- 
ceeds into the hands of the owners, and maintain their libel to the extent of 
what I may call the assets. Proceedings in rem may be maintained, not only 
when there is a vessel or other thing which can be arrested by the marshaî, 
but also when there is a fund in the possession of persons within the juris- 
diction. Ift Bngland, actions in personam, strietly so called, fell into disuse, 
(The Clara, Swab. 3;) but an elBcient substitute was found in the process in 
rem, which was served by a mouition to the owners to show cause; and this 
was issued even though the vessel wère on a voyage, or belonged to the crown, 
and therefore was not liable to seizure, or even, in some cases, though the 
vessel had been totally lost. Coote, Adm. 131 et seq.; The Trelawney, 8 C. 
Rob. Adm. 216w; The Meg Merrilies, 3 Hagg. Adm. 346; Ths StephenWright, 
12 Jur. 732." In this country the same practice prevails. So in prize, salvage, 
and bottomry causes, the suit in rem is not defeated by a conversion of the 
property into money. Flaherty v. Doqne, 1 Low. 148, 150, 151. This case 
seems fuUy to sustain the case at bar. 

So the thirty-eighth rule in admiralty of the suprême court prescribes that 
"in cases of marinera' wages, or bottomry or salvage, or other proceedings 
in rem, where freight or other proceeds of property are attached to or bound 
by the suit, which are in the hands or possession of any person, the court 
may, upon due application, by pétition of the party interested, requlre the 
party charged with the possession thereof to appear and show cause why the 
same sbould not be brought into court to answer the exigency of the suit; 
and, if no sufflcient cause be shown, the court may order the same to be 
brought into court to answer the exigency of the suit, and, upon fallu re of the 
party to comply with the order, may award an attaehment, or other compulsive 
process, to compel obédience thereto. " 

It seems clear, therefore, that there is a lien for wages enforceable in ad- 
miralty against the proceeds of a ship, or remnants of a ship, in whosesoever 
hands such proceeds may be found, as long as the proceeds can be distinctly 
traced. How is this lien to be enforced ? The case above cited of Flaherty v. 
Doane, 1 Low. Dec. 148, asserts that it may be by a libel against the person in 
whose hands are the proceeds. To the same effect the suprême court in the 
above-cited case of Sheppard v. Taylor, 5 Pet. 675, 711, say: "Over the sub- 
ject of seamen's wages, the admiralty has an undisputed jurisdiction in rem, 
as weU as in personam; and, wherever the lien for the wages exists and at- 
taches upon proceeds, it is the familiar practice of that court to exert its ju- 
risdiction over them, by way of monition to the parties holding the proceeds. 
This is familiarly known in the cases of prize and bottomry and salvage, and 
is equally applicable to the case of wages. " In the case aboyé cited of Insur- 
ance Co. v. The Qegrge, Olcott, 89, the libel was in rem against the cargo and 
proceeds, and in personam against the respondents as holders of the part of 
the cargo unsold, and of the proceeds of the part of the cargo sold. Lastly, 



THE C. H. 8EUFF. 237 

we hâve rule 38 in admiralty o£ the suprême court. The resuit of thèse seema 
to be that the libel may ^yeiii rem, in form against the proceeds, with a péti- 
tion under rule 38 to bring the proceeds into court; oritmaybe in personam, 
in form against the holder of the proceeds ; but that in either case it is, in 
reality, an action in rem. In this case the libel is in form against the pro- 
ceeds, and tlie holder of the proceeds, \yith a pétition under rule 38. It may 
be concluded, therefore, that the court bas obtained jurisdiction of the pro- 
ceeds. 

No sufflcient cause havingbeenshown why the proceeds, or so much thereof 
as are necessary to satisfy libelant's claim and the costs herein, should not 
be ordered paid into court, that order should be made. There is no dispute 
but that, if libelant has a lien on tbe proceeds enforceable in this court in this 
proceeding, he should hâve a decree, and there is no dispute as to the amount. 
ïhere is therefore no necessity to refer the case for computation. 

H. D, Goulder, for respondent. 

TJpon the questions whether tliis money was the proceeds of the vessel, 
and whether lihelant had a lien thereon, Welkee, J., found that the 
money in the hands of Goulder was the proceeds of the sale of the rem- 
nants of the vessel; and that the libelant had a lien upon the said pro- 
ceeds in the hands of Goulder, the same as he would hâve had against 
the vessel for his unpàid wages, and was not bound to receive the pro 
rata amount thereof; and decreed that Goulder should pay to hinà the 
amoûnt of his wages. 



The C. h. Seuff.* 

New York, L. E. & W. R. Co. v. The C. H. Seuff. 

{JDistriet Court, S. H. New York. June 31, 1887.) 

1. Collision— Tow and Fbrky Boat— Rctlb of the Stabboakd Hand— Sphciaij 
Rule— Dut Y to Stop and Back— Rule 21. 

As the tug S. was coming dbwn the North river, she saw, according to her 
witnesses, the green light of the ferry-boat P., some two points on fier stâr- 
board bow. She whistled twice, and the P. once, whereupon the S. stopped 
and backed. The witnesses for the ferry-boat testifled that they saw ahead 
the green light of the 8., a little ofE the port bow; that one whistle was given 
her, and then a second single blast, to which the S. replied withtwo; that at 
the last signal the P. had commenced to round into her slip, and she continued 
on at f ull speed, until strùck by a railroad float which the S. was towing. The 
rounding'course of the ferry-boat was known to the pilot of the S. HelcL that, 
as the ferry-boat and her course were recognized by the S., the latter was 
bound to hâve avoided her, not only under the gênerai rule of the starboard 
hand, but also under the spécial rule relating to f erry-boats approaching their 
slips; and, for attempting to cross ahead of the P., the 8. was in fault. Held, 
also, that the continued view of the green light of the S. on about the same 
bearing should hâve indicated to thé P. that the S. was swinging across her 
course, and was snch évidence of "risk of collision " as made it obligatory upon 
the P. to stop and back, under rules 31 and 34; that for failure to do so she 
was also in fault. 

'Beported by Edward G. Benedict, Esq., of the New York bar. 



'23S ir^PÏIBAL EBPOBTEE. 

2. Samb^Eight ofWat. 
. . Thoijffli fi boat havingthie riglit of way may keeç her course, she is not ab- 
Bolyé^ iT'Pm Btopping a;id baCking, wheu there is risk of collision. 

WUcox, Âdams à; Maeldin, for '^hélant. 
HUl, Wing & Shoudy, for daimant. 

Beown, J. At a few minutes past 7 p. m., in the evening of October 
12, 1885, as the large steam ferry-boat Pavonia, bound from Pavonia 
ferry, Jersey City to New York, was rounding to make her slip at Twenty- 
Third street, North river, she was struck near her wheèl-house by the atar- 
board bow of a large railroad float, coming down river in tow and along- 
side of the steam-tug Charles H. Seuff. Both beats sustained some 
damage. The testimony is quite irreconcilable as to 'the gênerai bear- 
ing of the beats from each other, and the lights that were visible by 
each. The confiict, hewever, can be partly explained by the différent 
positions of the beats at différent times, and the prebably imperfect state- 
ment in regard to the lights that were visible during the entire time they 
ought to hâve been seen. There is considérable différence in the esti- 
màte of the distance of thé place of collision from the New York shore. 
It was prebably from 600 to 8Ô0 feet, and abreast of Twentieth or Twenty- 
iPirst stréèt.- The witnésses aU agrée that thé ouïrent wàs ebb, except 
near the New York shore. 

Numerous witnésses fer the Pavonia tegtify that after leaving Pavo- 
nia ferry, which is ene and three-quarters miles further down the river 
than Twenty-Third street ferry, the ferry-boat worked gradually up and 
across the river, until, when iabreast of Thirtéenth street, she was within 
about 400 or 500 feet of the New York shore; that there her wheel was 
starboardêd sdïn«whàt, se as to haul off a little furtherfrom the shore, 
preparatory to reunding into the slip at Twenty-Third street; that, when 
opposite about- Sixteenth street, the green and white lights ef the Seuff 
were seen abput twe points off the port bow, te the westward of the mid- 
dlé of the river, and from a quarter te half a mile distant; that a signal 
of one whistle was given her, but, not réceiving any answer, a second 
similar whistle was giveû sobn afterwards, to which a reply of two blasts 
iû'om the Seuff was received; that ne èther signais were given er heard; 
that the PavoUia, at the last signal, had tommenced to round to make 
her slip, an!d centinued on at fuU Speed, or about 10 or 11 knots, until 
the collision, ail the time seeing the green-cqlored light only of the Seuff, 
which seemed to be folio wing them up to the eastward. ' 

The witiiesses on the part of the Seuff state that, coming out from 
Ïhirty-Third street pier, after passing to the westward ef a man of war 
anchored neariy in mid-rivet off Twenty-Sixth street, she headed nearly 
down river, âûd, only a little to the eastward, and, when off Twenty- 
Third street, saw the green light of tb« Pavonia a couple ef points, on her 
istarboard boW; that she gave the Pavenia a signal ef two whistles, and 
got an answer of one blast, whereupon she slowed and stopped, and 
backed until the coUisipn, when as she claimed her headway was stopped. 
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The pilot of the Seuff was. femilifir with the route of the Pavonia ferry- 
boats; he recognized the Pavonia, and knew her destination, and the 
gênerai ordinary course of such beats in rounding into the slip. 

It is probable that the green light only of the Pavonia may hâve been 
visible to the Seuff for a few minutes, while she was under a starboard 
helm in going above Thirteenth street; but before that her red light oiily, 
or possibly both colored lights, must hâve been visible to the Seuff 
as she came from Twenty-Sixth street downward. But whatever may 
hâve been the light seen at that moment, as the Pavonia and her desti- 
nation were recognized, her course vras the turn necessary for her to take 
in entering her slip as usually practiced. The SeufF, according to her 
own testimony, had her on the Starboard hand, and was bound to ayoid 
her under the gênerai rule, as well also as under the spécial rule appli- 
cable to ferry-boats approaching their slips. The John S. Darcy, 29 Fed. 
Rep. 644, 647, and cases there çited. 

The Seufif, being at a safe distance, near the middle of the river, in 
starboarding her wheel, as she manifestly did in order to come nearer to 
the New York shore, voluntarily, ànd without justifiable cause, under- 
took to cross the known' and necessary path of the Pavonia in laaking 
her slip. The pilot probably thought the Pavonia was sufficiently dis- 
tant to enable him to do.this safely. He was ïnistàkeh, though he star- 
boarded so much as to bring the tug and tow considerably out,.of her 
<iôùr^fe tti the eàstward at the time of the collision. There was plenty 
of room to the westward unobstructed, and he had rio reason to suppose 
that the Pavonia would continue so far eut in the stream as to makeany 
difficplty in his passing her port to port. If she was at any time two or 
threë points on the Seuffs starboard bow, I am satisfied itwas onlif be- 
cause the Seuff was headed considerably more than her wîtnessès admit 
towards the New York shorê". I must hold' the Seuff, therefore, to blâme 
for undertaking to cross the known course of the ferry-boat, instead of 
keeping out of her way, asshe should haVe donc. The John S. Darcy, 
supra. . . 

While the principal faùlt is, doubtless, chàrgeable upon the Seuff, 
for the reason above stated, I find it impossible to hold the Pavonia free 
from blâme, keeping in view the stringent obligations to avoid collisions 
and otiaer périls to life and property which this court caû heyer relax. 
For a considérable time before the collision the greeh light of the Seuff 
was seen from the ferry-boat to continue upon about the same bearing. 
This was évidence to the Pavonia for a considérable time that the Seuff 
was swinging to the eastwàrd, sihce otberwise the Seuff must haVe broad- 
•ened off the Pavonia's bow. The courses of the two boats were therjefore 
clearly crossing, and the continued absence of the Seuffs red light from 
sight, when the boats had approached within, a quarter of a mile of each 
other, it seems to me, was such clear évidence of a "risk of collision" as 
made itobligatory upon the ferry-boat to stop and back, under the 
twenty-fi!rst rule of navigation. ThougÏÏ thé Pavonia mighf'keep her 
course," she was not absolved from backing, as required by thàt TÛle 
and by rule 24, when thàt bècame aecessaty in order to ayoid co|lision.^ 
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The-OcUtleo,'28 Fed. Rep. 469, 473; The J. S. Darey, swpra; The Aurais 
nia,' ^9 Fed. Rep. 98, 124. 

A vessel cannot be held blameless in disregarding a statutory rule, ex- 
cept where it is entirely clear that a timely obédience of the rule would not 
hâve avoided the collision, and that the only chance of escaping collision, 
or of lessening the damage, was a departure from the statutory require- 
ment. This is by no means clear in this case. It must, moreover, be 
inferrèd from the testimony that the inspeclor's rule requiring an ex- 
chàfage of whistlea when vessels. corne within half a mile of each other 
was liot promptlyobserved; norcould there hâve been a seasonable répé- 
tition of signais by the Pavonia, as was required, on the SeufPs failure to 
reply, bèfore the two blasts from the Seuff, when the collision was so 
near. The damages and costs must therefore be divided. 



The Alfeedo.i 
Speaker and others v. The Alfbedo. 

; {Orcait Court, E.D. New Tork. August 18, 1887.) 

Collision— Saimho Vebsei, — Hovb to— Poa Signais. 

A sailing vesiel, wben hove ta in a fog, should ring a bell, and not blow a hom. 

Goodrich, Deady &s CfoodrîoTi, for libelants and appellants. 
Butler, Stillrnan & Hubbard, toi olaimants and appellees. 

The opinion of the district court in this case (30 Ped. Bep. 842) a£Srmed 
without opinion. 



The Kanawha.* 

HiGGiNS and others v. The Kanawha. 

{C^cuU Court, E. D. New York. August 17, 1887.) 

Collision— Stbambb and Schooneé— Chanob op Couesk— Evidence. 

As a sohooner was approaching New York harbor, she was run into and sunic by 
the steamer Ki The sohoonei;'a witnesses testifled that from j;he time the steamer's 
lights were sighted, the sehooner's course was never altered nntil the collision, and 
that her red light was continually exhibited to the steamer, The évidence for the- 
K. showed that the green light of the schooner was first seen a little on the steam- 
er's port bow, whereupon the latter ported ; that, when the sohooner'a light had 
corne to bear over the starboard bow of the steamer, the schooner ported, and thl» 
change ôf Helm brouglit her under the bows of the K. Bdd, that the schooner was- 
alone responsible for the collision. 
I ' ' 

Frederick Dodge, for libelants and appellants. 
R. D. Benedicti for claimants and appellees. 

The opinion of the district court in this case (28 Fed. Bep. S29) a£Srmed 
without opinion. 

'Eeported by Edward G. Benedict, Bsq., of the New York bar. 
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In the Matter of the Application of the Pacific Railway Commis- 
sion, etc. 

{OvrcuU Court, N. D. California. Auguet 39, 1887.) 

1. CONSTITTJTIONAL LAW— JUDICIAL PoWERS— PaCIFIC RaIÙWAT COMMISSION. 

The Pacific Railway Commission is net a judicial body, and possesses no 
judicial powers under the act of congress of March 3, 1887, creating it, and 
Can détermine no rights of the government, or of the corporations whose 
afEairs.^t is appointed to investigate. 

2. Samb-^Power of Congbess— Probuction of Pbivatb Papekb. 

Congress cannot compel the production of private books and papers of citi- 
zens for its inspection, except in the course of judicial proceedings, or in 
suits instituted for that purpose, and then only upon averments that its rights 
in Bome way dépend upon évidence therein contained. 

3. United Stateb— Power to Sue— Courts. 

The courts are open to the United States as to private parties to secure pro- 
tection for their légal rights and interests, by regular proceedings. 

4. Constitdtionaij Law —Power of CoNaREss —Investigation bt Commis- 

sion. 

Congress cannot empower a commission to investigate the private aSairs, 
books, and papers of the oflScers and employés of corporations indebted to 
the government, as to their relations to other companies with which such 
corporations hâve had dealings. except so far as such oflScers and employés 
are willing to submit the same for inspection; and the investigation of the 
Pacific Railway Commission into the afifairs of offlcers and employés of the 
Pacific Railway Companies under the act of March 8, 1887, is limited to that 
extent. 

6. SAMiB^Bx;pENDiTUBE8 OF CENTRAL Pacipic Railroad Company. 

The United States hâve no interest in expendltures of the Central Pacific 
RailrOad Company under vouchers which hâve not been charged against the 
government in the accounts between them; and the Pacific Railway Commis- 
sion under the act of congress of March 3, 1887, has no power to investigate 

/ such expenditures against the will of the company and its ofHcers. 

6. BaMB— JUDICIAL POWEBS. 

The judicial power of the United States is limited to "cases" and "contro- 
versies" enumerated in article 8, % 2, ConsL, as modified \tj the eieveui..i 
amenament, ana to pétitions on liabeas corpus, and cannot be extended by 
congress; and by such "cases" and "contrpversies" are meant the claims 
of lltigants brought for détermination by regular judicial proceedings estab- 
lished by law or custom. 

7. Same— Législative Power-Investigations— Courts. 

The judicial department is independent of the législative, in the fédéral 

fovernment, and congress cannot make the courts its instruments in con- 
ucting mère législative investigations. 

8. Same. 

The power of the United States courts to authorize the taking of déposi- 
tions on letters rogatory from courts of foreign jurisdictions exists by inter- 
national comity; but no comity of any kind can be invoked by a mère investi- 
gating committee appointed by congress. 

9. Central Pacific Railroad Company — State Corporation — Fédéral 

CONTBOL. • 

The Central Pacific Railroad Company is a state corparation, not subject 
to fédéral control, any f urther than a natural person similarly situated would 
be. Per Sawyer, J. 

10. Same— Land Grants— Bonds fbom Government. 

The Central Pacific Railroad Company is absolute owuer of the lands and 
bonds granted to it by the government, having complied with the act making 
v.32F.no.4— 16 
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the grant, subject to the lien of thé government to secure Its advances, in the 
. game w^y and to the same extent as a natural person in like situation. Fer 

SÀWYEÏt, J. i .> ■ . 

11. 8amb— Relation to United States— Debtob and Ckeditob. 

The relation of créditer and debtor exista between the United States 
and the Central Pacifie R^ilroad Company, under the act grapting aid to the 
latter, with like force and eflect as if both were natural persons, the relation 
being private, and having nothing to do with the power of the goverument 
assovereign. Per Sa-wtbh, J. 

' i% j^AME— Investigation bt TJNiTiiii 'States. 

' The United States, as creditor, cannot institute a compulsorj^ investigation 

into the private affairs of the Central Pacific Railroad Conip&'ny, or require 

it to exhibit its books and papers for inspection in any otlier way, or to any 

greater estent, than woùld be lawful in the case of private creditors and 

• ''•■ Sebtors. Per Sawtbh, J. ( < i 

13 8AïtE^nDIiClAI,'PR0CEDtJBi— IjisaiSLATIVB COMMISSION. 

The United States, as creditor, hâve the same remédy as a private creditor, 
and no other, to compel paymént bf any moneys due thom irom the Central 
Pacific Kailroad Company, as their debtor, orto prevent the latter fromwasting 
'its assets before the debt matures, and that remedy, if any, must be bya 
reçular judicial çroceeding. in due course of law, and congress has no power 
to institute a roving. législative inquisition into the aSairs of the company to 
aiscertain whàt it has done or îs domg with its money. Per Sawteb, J. 

ttsi,-Uabu» by the Court.) 

This is an application of thé Pacific Rail way Commission, created 
under the act of congress of March 3, 1887, "Authorizing an investiga- 
tion of the boôks, accounts, and methods of râilroàds which hâve re- 
ceived aid from the United States, and for other purposes," for an ôrder 
requiring a witness before it toanswer certain interrogatories propoundçd 
to him. That act authorizes the président to appoint three commis- 
sioners to examine the books, pajpers, and methods of ail railroad com- 

■ panies which hâve received; aid in bonds from the government, and in 
terms invests them with power to make a searching investigation into 
the working and financial management, business, and affairs of the 
àidëd conipanies;, and also to ascertain and report "whetheràhyof the 
directors, dfecers, oir employés of sàid comp'aniës, rëspectively, -hâve 
been, or are n<)wi directly or indirectly, interested, and to what amount 
or extent, in any other railroad,' steam-ship, telégrapb, èxprëss, mining, 
construction, or other business cpmpany or corporation, and with which 

;';any agreements, undertakings, orleases hâve been made or entered into; 
what amountâ ôT ihoney or crédit ha,vë been loaned by any of said com- 
panies to any person or corporation; what amounts of money or credithaye 
been or are now borrowed by any of said companies, giving names of Jend- 
ers and the purposes for which said sums hâve been or are now reqûired ; 
what amoUnts of money or other vàluable considération, such as stocks, 
bonds, passes, and so forth, hâve been expended or paid out by said coni- 
panies, whether for lawful or unlawful purposes, but for which sufficieht 
and detailed voucbera hâve not been given or filed with the records of said 

' cbllipany; and,further, to iriqùiré and report whether said çompanies, or 
either of them, or their officers or agents, bave paid any money or othpr 
yaluable considération, or done any othpr act or thing, for 'the purpose 
ofiniluenoing législation." ■ 
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It is difficult to express in gênerai ternis the estent to which the oom- 
missioners are required to go in their inquisition into the business: and 
afFairs of the aided companies; or the extent to which they may not go 
into other business and affairs of its directors, ofïicers, and employés. 
The act itself must be read to form any conception of the all-pervading 
character of the scrutiny it exacts of them. And it provides that the 
commissioiiers, or either of them, shall hâve the power "to require the 
attendance and testimony of witnesses, and the production of ail books, 
papers, contracts, agreements, and documents relating to the matter 
under investigation, and to administer oaths; and to that end may in- 
voke the aid of any court of the United States in requiring the attend- 
ance and testimony of witnesses, and the production of books, papers, 
and documents." And it déclares that "any of the circuit or district 
courts of the United States within the jurisdiction of which such inquiry 
is carried on, may, in case of contumacy or refusai to obey a subpœna 
issued to any person, issue an order requiring any such person to appear 
before said commissioners, or either Of them, as the case may be, and 
produce books and papers, if so ordered, and give évidence touching the 
matter in question; and any failure to obey such order of the court may 
be punished by such court as a coptempt thereof." And also that "the 
claim that any such testimony or évidence may tend to criminate the 
person giving such évidence, shall not excuse such witness from testify- 
ing, but such évidence or testimony shall not be used against such per- 
son on the trial of any criminal proceeding." 

In the discharge of the duties imposed upon them, the commissioners 
hâve attended,at San Francisco, and called before them as a witness Le- 
land Stanford, who is now, and bas been from its organization, prési- 
dent of the Central Pacific Railroad Company, one of the companies 
which received aid in bonds from the government; and on the tenth of 
August, while he was under éxamination respecting the affairs of that 
Company, a number of vouchers purporting to represent the expenditure 
of moneys belonging to it were produced and verified. Thesè vouchers, 
as stated by the commissioners, represented the aggregate sum of $733,- 
725.68, which had been expended by Mr. Stanford between November 
9, 1870, and December 21, 1880, and by him charged to the company, 
and by the company subsequently reimbursed to him. The persons to 
whom the moneys were paid, and the objects to which they had been 
applied, do not appear upon the face of the vouchers, except that the ob- 
jects are statèd to hâve been for "gênerai expense account," or for " légal 
services," and except, also, that in a few instances the initiais of persons 
to whom the money ispurported to hâve been paid are given. One of 
the vouchers (No. 2,569i) represented the expenditure of $171,781.89. 
It reads as folio ws: 

C. p. E. B. Co. to Leland Stanford, Dr. 
Tocasîipaid on accountof général expensesto December 31, 1875, $137,365 60 
To cash paid on accountof général expenses to December 31, 1875, 34,416 39 

rr .,./:'.:;.,: -, . «171,781 89 
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This was indorsed, in addition to its number, amount, and a state- 
ment of its gênerai character, as follows: 

"Allowed February 7, 1876; by board of directors, folio 153. 
"I certify thàt the withiu aceount. amounting to $171,781.89, is correct. 

"Leland Stanford, " 

When under examination Mr. Stanford was asked to explain in détail 
the character of the expenditures covered by this voucher, he replied 
that he had no recollection of its contents, but presumed it was made up 
of many items. He then proceeded to explain at great length the man- 
ner in which he did business for the company in negotiating loans and 
incurring expenditures, which was briefly this: The loans were gener- 
ally negotiated in San Francisco, and the payment of expenses incurred 
by him was frequently made there, though for many years the office of 
the company was at Sacramento. His payments were usually in checks 
drawn in his own name. The check-books, with loose memoranda kept 
by him, werehanded from time to time to some one connected with the 
office, by whom a gênerai voucher was made up embracing the several 
expenditures incurred, and the voucher was then presented by the wit- 
ness to the directors of the company,. and by them approved. The wit- 
ness kept no accounts of his several expenditures, exce^t loose Tnemoranda 
and his check-books, from which thè vouchers were made up; and he 
supposed the voucher in question was thus made up. He could not, at 
that date, state the items which made up the several accounts, but he 
had no doubt that he explained the matter to the company when the 
voucher was presented. To the question, "What explaijation did you 
give the company?" the witness answered as follows: " Well, as I do not 
remember the items of it, I cannot remember, of course, what explana- 
tion I may hâve given to the company. I don't think I went into dé- 
tails of thèse things to the company, further than to say I found it nec- 
essary to expend for the gênerai interest of the company so much ; and 
I do not think that they ever questioned me particularly as to the wis- 
dom of the expenditure." 

The commission then asked the witness this question: "Was any part 
of the $171,000 (the sum named in this bill that I hâve handed to you, 
and that you hâve) paid for the purpose of influencing législation? " The 
counsel présent acting for the railroad company objected to the question, 
for the reason that the witness had said that he did not remember what 
constituted the items composing the voucher; and stated that upon that 
point (of influencing législation) any question the commission bas asked, 
or might be disposed to ask, the witness would be advised not to an- 
swer, upon the ground that the company is willing to aceount to the 
government for its proportion of any voucher that is produced, or of any 
entry upon the books of the company that is unexplained, and therefore 
it will not make any différence what is done with the rnoney, — whether 
it was thrown into the sea, or wasted in any manner or form. The chair- 
man of the commission repeated the question in a modified form as fol- 
lows: "Was any part of the sum named in the voucher submitted to you 
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paid to any agent or individual for the purpose of influencing législa- 
tion?" To this the witness answered as follows: "I told you I did not 
know anything about this, but then I shall act upon the advice of my 
counsel. I don't suppose it can make any possible différence as long as 
we account for the money. If the government is not satisfied with the 
vouchers which we présent, whether the money was expended or wasted, 
or anything of the kind, it can make no possible différence, because, if 
it went into the sea, if I had used this money improperly or thrown it 
away, I might be accountable to the stockholders for my trust; but the 
government cannot bave any more than the money, and the company is 
willing to account for that if you are not satisfied with the action." 
The witness, therefore, under advice of counsel, declined to give any fur- 
ther answer. 

The chairman also asked this question: "Are you able to state to the 
commission that any of the money was paid for illegitimate or corrupt 
purposes; that is, to corrupt the législature of the state of California, or 
any other state législature, or the congress of the United States?" and to 
which the witness answered as follows: "I hâve told you what I know, 
that I do not remember about that account; but I can say this: that I 
never corrupted a member of the législature in my life, and I do not 
know that any of my agents ever did. So far as congress is concdmed, 
I saw a statement that the board of directors allowed my account for ex- 
penditures raade in Washington or in various places. I do not know 
that I ever had any occasion to pay out any money at Washington ex- 
cept for my own priva te expenses." 

The witness, upon further examination, testified that his check-books 
in which he drew his checks for the expenditures were destroyed; that 
it had always been his habit about once a y car to bave a "clean up;" 
and when he wanted to go away he would overhaul his papers, and what 
he did not want he would destroy; that he had been to Europe three 
times within the last few years, and each time he had "cleaned up," 
leaving only such papers as, in case he might not return, hewas willing 
that other people might see. 

Notwithstanding the answer of the witness that he could not state the 
items of the voucher, and had no recollection of any of them, he was 
repeatedly asked substantially the same question, as though by its répéti- 
tion a différent answer might be obtained. The answer was, however, 
substantially the saine in every instance. Other vouchers of a similar 
kind presented by the witness to the company were produced and veri- 
fied, and with respect to them the witness said as follows : " I suggest 
to the commission that there is not in ail that class of bills to-day a single 
item that I positively remember. I could not tell the aniount, nor when 
thèse bills were credited, excepting I went to the books. I cannot tell 
of a single item that went to make up the amounts. Let my answer aS 
to this and to the other vouchers of that class be the same as I bave 
made to the other (the first) voucher; and I will take that position gen- 
erally." Yet the commissioners felt it their duty to ask specifically as to 
each voucher substantially the same question, at which some feeling ap- 
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pears to hâve been excited, as the followîag passage from the examina- 
tion bpon one of the vouchers diacloses : 

^'Chaitfnah of the Commission. Was any part of the sum expended 
through any agent or.individual for the purpose of inflHencing législation? 
Answer. Kot to my knowledge. I hâve told you already. 1 do not know 
the object o£ your examining me in this way. I hâve told you that I do not 
know anyttiing about it, and I hâve told you that, I think, three or four 
"times. The Çhatrman. I want you to distinctly understand that I am go- 
ing to ask you as to each of thèse vouchers, and I will put it on the record. 
The Witness. And I want you to distinctly understand that I shall exercise 
my discrétion about it. The Chairman. That is your right, and it is my 
right and duty, sworn to, to àsk you. The Witness. It is your right and 
your doty to be a gentleman In asking questions. The Chairman. Well, if 
I havé not been, I will apologize. The Witness. Well, I think you hâve oc- 
casion to apologize for asking such questions as that over and over again. 
Tîie Chairman. I will repeat my question, and you can décline just as you 
hâve done. I am going through ail of thèse vouchers just in this way, sa 
that there will be no mistake in the future." 

The con;imissioners now ask in their pétition that the witness be sum- 
moned to show cause why he should not be required to answer the in- 
terrogatories whether any part of the sums named in the several vouch- 
ers was paid for the purpose of influencing législation, whichhe bas de- 
clined to do except in the manner stated. 

Subsequently, interrogatories were propounded to Mr. Stanford in- 
quiring whether any portion of the moneys covered by the several vouch- 
ers produced, folio wing the first one, was paid to certain parties, who 
were named, for the purpose of using the saine in connection with meas- 
ures pending in the législature. The witness declined to answer thèse 
interrogatories, and the commissioners aiso ask in their pétition that he 
be summoned to show cause why he should not be required to answer 
them. 

It-was also in évidence befbre the commission that in December, 1875, 
the législature of California was in session in the city of Sacraraento, and 
that it was the custom of the railroad company to be represented before 
its committees. The commission thereupon inquired as follows: 

"The Chairman. How many représentatives did you havé there P Answer. 
I used to geiierally go there and spend a good deal of time when there was 
any very hostile législation going on or proposed. I was up there, and some- 
times had one of our people, and sometimes another, — sometimes one lawyer, 
and sometimes apother. The Chairman. Please name the lawyers who were 
in the habit of attending the législature with you. A. Unless it is really nec- 
essary, I do not want to go into the detai 1 of anything of that kind. We of ten 
employed agents in a confidential character, and it was not advisable that 
others should know that they were in our service, I do not want to answer 
unless I am compelled to answer. I want to givç you ail the information 
that it is in our power, by which you may understand under what obligations 
•we are to the govemment. If we hâve wrongfuUy disposed of any of the as- 
sets of the Central Paciflc Compaiiy that could possibly affect its relation with 
the governinent, I waht you to know it; but where it is a matter merely be- 
tween myself and my stockholders ànd directors, and it cannot make any dif- 
férence in our relations to the govemment, or wliat the government may want 
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to claim becaùse of the lack of proper vôuchers apon which to base their fi va 
or twenty-flve per cent., I do not want to do it. I cannot conceive that the 
questions you are asking me can possibly affect our account with the govern- 
ment as long as we are wiUing to pay. If you are not satisfled with thesè 
vonchers, we say to you, say so, and we will account for them as money on 
band." 

To the question subsequently repeated the witness declined to answer, 
and the commissioners pray in their pétition that the witness also be re- 
<juired by order of the court to show cause why he shall not be required 
to answer thia interrogatory . Upon the filing of the pétition, which was 
«igned and verified by the oath of the commissioners, an order was en- 
tered a;s prayed that the witness show cause before the court, on a day 
4e8ignated, why he should not be required to appear before them and 
answer the interrogatories ptopounded. 

The witness appeared in response to the order, and filed his answer to 
the pétition, in which he gives at some length the history of the con- 
struction of the road of the company, and of the difficulties its project- 
ors had to encounter, and mentions the aid in bonds and lands received 
from the government, and the annual reports made to the secretary of 
■the treasury of its condition and management. He states thât since its 
-organization in June, 1861, he has been its président, and, after de- 
scribing the manner of doing business, adds: 

"In this way I bave taken part in tfanaàcting the business of the company 
for a period now extending over (25) twenty-flve years, and in point of value 
aggregating upwards of four hundred millions of dollars. As the business 
■took place I was çognizant of it; but owing to its multiplicity, and the press- 
ure of matters more important than mère détail, as well as the lapse of time, 
I am now no longer able to recall many o£ the matters with which I was per- 
sonally 80 familiar." 

He also states that by the décision of the suprême court the. relation 
betweçn the United States and the railroad company is that of créditer 
and debtor, and that the rights of both are those springing from that re- 
lation; that the examination made by the commission has not only ex- 
tended to the aifairs of the Central Pacific Railroad Company, but has 
«xtended to a searching investigation of the affairs of ail the Consolidated 
and allied companies connected with that corporation; and that their af- 
fairs hâve been examined into, not only by the experts of the commis- 
sion, but the commissioners themselves, and their business relations 
hâve been exposed to the public and the prying curiosity of rival busi- 
• ness competitors; and that the commission insists upon investigating 
matters with which the government has and can hâve no possible con- 
«ern; that the disposition the company may hâve made of such portion 
of its assets or earnings as the government has not and never had any 
interest in is of this character; and y et the commission insists upon an- 
swers to questions respecting such disposition which can hâve no possi- 
ble effect upon the relations between the company and the government, 
«nd can only tend to cast suspicion upon parties whose names may 
be mentioned; and as the subjects in respect to which thèse questions 
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«,re propounded are of an exclusively private character, in no way af- 
fecting the interests of the goverament, neither the company nor its of- 
ficers feel called upon to artswer. 

The respondent also makes the extraordînary statement that he is 
constrained to this course "as the gentlemen of the commission hâve dis- 
tinctly and repeatedly avowed, in the course of their examination, that 
they do not regard themselves bound in such examination by the ordi- 
nary rules of évidence; that they would receive hearsay and ex parte 
statements, surmises, suspicions, and ail character of information that 
might be called to their attention;" and that, during the course of his 
examination, it had more th an once transpired that he was examined 
upon charges made in pleadings and proceedings instituted against the 
Company based upon suspicion and surmises, and in many cases with- 
out actual foundation; that questions had been propounded, and a line 
of examination pursued manifestly prompted by disaffected and hostile 
parties, whose aim was more the pursuit of personal enmity of a private 
character than the interests of the public at large or the ends of justice; 
that to ansvver any of the objectionable questions would necessarily give 
rise to the implication that ail persons whose names may be mentioned 
in the qu'estions to which answers are declined are guilty of the acts of 
commission which is implied in the bare asking of the questions; that 
in his testimony he had said in substance, and now repeats it, that he 
never corrupted, or attempted to corrupt, any member of the législature, 
or any member of congress, or any public officiai, and never authorized 
any agent to do so; that ail the claims covered by the vouchers referred 
to hâve received, not only the approval of the board of directors of the 
Central Pacific Eailroad Company, but likewise the approval of the 
stockholders of that company; that ail parties who could in anywise le- 
gally or equitably be afifected by the disbursements embraced in them 
were fuUy satisfied therewith, and hâve ratified and approved of the 
same. 

And in addition the respondent states that in the conduct and man- 
agement of a business of the magnitude of the Central Pacific Eail- 
road Company, and the varions corporations Consolidated and aJlied 
therewith, it is impossible not from time to time to hâve to do business 
involving disbursements which every dictate of business prudence will 
not admit of being made public; that arrangements of a private charac- 
ter, names of parties not publicly known, and the disclosures of which 
could only resuit in defeating the ends in view, and exposing the per- 
sons so named to suspicion and obloquy, would forbid making the same 
public, either upon the archives of the company, or before a public com- 
mission; that this course of policy is not only sanctioned by ordinary 
expérience in business life, but the government of the United States and 
the govemmerit of the state of California, as well as the government of 
llve city and county of San Francisco, severally» allow to their chief 
magistrates money, the investment of which is committed exclusively to 
their judgment and discrétion, and for which detailed vouchers are never 
required. 
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The respondent further adds that the commission deemed it its duty 
to propound questions involving criminality on his part, and on the part 
of the persons whose names were mentioned in such questions, answers 
to which, for the reasons stated, he has felt constrained to décline to 
make; that, acting not only on his own behalf, but on behalf of those 
whose interests as siockholders of the Central Pacific Eailroad Company 
are committed to his charge, he feels bound to décline to answer them 
unless by the court he is otherwise directed. 

The purport of the answer of the respondent is that the government 
has no légal interest in the matters in relation to which the interroga- 
tories are propounded; that he has answered the interrogatories so far as 
it was in his power to do so, not having any recollection of the items for 
which the vouchers were made up, at this distant day from the transac- 
tions to which ihey relate; and that he is shielded by the constitution 
from answering questions implying criminality in his conduct, and cal- 
culated to cast aspersions upon others. 

The district attomey of the United States, acting for the commission- 
ers, moves for a peremptory order upon the witness to compel him to 
answer the interrogatories, notwithsfanding his answer to the order to 
show cause. 

T. I. Bergin and L. D. McKidck, for Leland Stanford. 

John T. Carey, U. S. Dist. Atty,, and Henry 0. McPike, Asst. U. S. 
Dist. Atty., for the Railway Commission. 

FiELD, Circuit Justice, after filing the above statement of facts, deliv- 
€red the opinion of the court, as folio ws: 

The motion for a peremptory order upon the witness to answer the in- 
terrogatories propounded by the railway commission has been fully ar- 
gued; and everything which could be said in its favor has been ably 
presented by the United States attomey, either in oral or printed argu- 
ments. In resisting the motion, counsel of the respondent hâve not con- 
fined themselves to a discussion of the propriety and necessity of the in- 
terrogatories, and the sufficiency of the answers given by him; but they 
hâve assailed the validity of 'the act creating the commission, so far as it 
authorizes an examination into the private affairs of the directors, ofïi- 
cers, and employés of the Central Pacific Eailroad Company, and con- 
fers the right' to invoke the power of the fédéral courts in aid of the gên- 
erai investigation directed. Impressed with the gravity of the questions 
presented, we hâve given to them ail the considération in our power. 

The Pacific Railway Commission, created under the act of congress of 
March 3, 1887 , is not a judicial body ; it possesses no judicial powers; it 
can détermine no rights of the government, or of the companies whose 
afiairs it investigates. Those rights will remain the subject of judicial 
inquiry and détermination as fuUy as though the commission had never 
been created; and in such inquiry its report to the président of its action 
will not be even admissible as évidence of any of the matters investi- 
gated. It is a mère board of inquiry, directed to obtain information 
upon certain matters, and report the resuit of its investigations to the 
président, who is to lay the same before congress. In the progress of ita 



250' FEDERAL BEPOETEB. 

investigations, and in the furtherance of them, it is in terms authorizect 
to inyoke the aid of the courts ôf the United States in requiring the at- 
tendance and testimony of witnesses, and the production of, books, pa- 
pefs, and documents. And the act provides that the circuit or district 
court of the United States, within the jurisdiction of which the inquiry 
of the commission is had, in case of contumacy or refusai of any person 
to obey a subpœna to him, may issue an order requiring euch person to 
appear before the commissioners, and produce books and papers, and 
giVé évidence touching the matters in question. 

The investigation directed is to be distinguished from the inquiries 
authorized iupon taking the census. The constitution provides for an 
enumeratJon of the inhabitants of the states at regular periods, in order 
to furnish a basis for the apportionment of représentatives, and, in con- 
nection with the ascertainment of the number of inhabitants, the act of 
congress provides for certain inquiries as to their âge, birth, marriage, 
occupation', and respecting some other mattèrs of gênerai interest, and 
for a refu^ of any one to answer them a small penalty is imposed. 
Eev. St. § 2171. There is no attempt in such inquiries to pry into the 
private affairs and papers of ahjr one, nor are the courts called upon to 
enforce answers to them. Similar inquiries usually accompany the tak- 
ing of a census of every country, and are not deemed to encroach upon 
the rights of the citizen. And in addition to the inquiries usually ac- 
companying the taking of a census, there is no doubt that congress may 
authorize a commission to obtain information upon any subject which, 
in its judgmentfit may be important to possess. . It may inquire into 
the extent of the productions of the country of every kind, natural and 
artificial, andseek information as to the habits, business, and even 
amusements of the people. But in its inquiries it is controUed by the 
same guards against the invasion of private rights which limit the in- 
vestigations of private parties into similar matters. In the pursuit of 
knowledge it cannot compel the production of the private books and pa- 
pers of the; citizen for its inspection, except in the progress of judicial 
proceedings,'orin suits instituted for that purpose, and in both cases 
only upon averments that its rights are in -some way dépendent for en- 
forcement upon the évidence those books and papers eontain. 

Of ail the rights of the citizen, few are of greater importance or more 
essential to his peace and happiness than the right of personal security, 
and that involves, not merely protection of his person from assault, but 
exemption of his private affairs, books, and papers from the inspection 
md scrutiny of others. Without the enjoyment of this right, ail other 
rights would lose half their value. The law provides for the compul- 
sory production, in the progress of judicial proceedings, or by direct 
suit for that purpose, of such documents as affect the interest of others, 
and also, in certain cases, for the seizure of criminating papers necessary 
for the proseoution of ofifenders against public justice,,, and only in one 
of thèse ways can they be obtained, and their contents made known, 
against the will of the owners. 

In the récent: case oî Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. Rep. 
5i24, the suprême court held that a provision of a law of congress, which 
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authorized a court of Ihe United States in revenue' cases, on motion of 
the government attorney, to require the défendant or clalmant to produce 
in court his private books, invoices, and papers, or that the allégations 
ofthe attorney respecting them should be taken as confessed, was un- 
<îonstitutional, aûd void as applied tô suits for penalties or to establisli a 
forfeiture ofthe party's goods. The court, speaking by Mr. Justice 
BradleY, said: 

"Any eompulsory discovery by extorting the party's oath, or corapelling 
the production of his private bocks and. papers, to convict Mm of crime or to 
forfeit his property, is contrary to the principles of a free government. It is 
abhorrent to the instincts of an Englishman; it is abhorrent to the instincts 
of an American. It may suit the purpose of despotic power; but it cannot 
abidè the pure atmosphère of politieal liberty and personal freedom." 

The language thus used had référence, it is true, to the compidsory 
production of papers as a foundation for criminal proceedings, but it is 
applicable to any such production of the private books and papers of a 
party otherwise tban in the course of judicial proceedings, or a direct 
suit for that purpose. It is the forcible intrusion into, and eompulsory 
«xposure df, one's private affairs and papers, without judicial process, 
or in the course of judicial proceedings, which is contrary to the princi- 
ples of a free government, and is abhorrent to the instincts of English- 
men and Americans. 

In his opinion in the celebrated case of Entick v. Canington, reported 
at length in 19 How. State Tr. 1029, Lord Camden said: 

"Papers are the owner's goods and chatteis; they are his dearest property, 
and are so far from enduring a seizure that they will hardly beat an inspec- 
tion; and though the eye cannot, by the laws of England, be guilty of a tres- 
pass, yet, where papers are removed and carried away, the secret nature of 
those goods will be an aggravation of the trespass, and demand more consid- 
érable damages in that respect. Where is the wrltten law that gives any 
magistrate such a power? I ean safely answer thére is none; and therefore 
it is too much for us, without such authority, to pronounee a practice légal 
which would be subversive of ail the comforts of society." 

Compulsory process to produce such papers, not in a judicial proceed- 
ing, but before a commissioner of inquiry, is as subversive of "aU the 
comforts of society " as their seizure under the gênerai warrant condemned 
in that case. The principles laid down in the opinion of Lord Camden, 
said the suprême court of the United States, "affect the very essence of 
constitutional liberty and security. They reach further than the con- 
crète form of the case then before the court with its adventitious circum- 
stances; they apply to ail invasions on the part of the government, and 
its employés, bf the sanctity of man's home and the privacies of life." 

In KHboum v. Thompson, 103 U. S. 168, we bave a décision of the 
suprême court of the United States that neither house of congress hàs 
the power to make inquiries into the private affairs of the citizen; that 
is, to compel exposure of such affairs. That case was this: The firm 
of Jay Cooke & Co. were debtors of the United States, and it was alleged 
that they were interested in a "real-estate pool" in the city of Washing- 
ton, and that the trustée of their estate and efPects had made a settle- 
ment of their interests with the associâtes of the firm. to the disadvan- 
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tage and loss of numerous xjreditors, încluding the government of the 
United States. The house of représentatives, by a resolution reciting 
thèse facts, authorized the speaker to appoint a committee of five to in- 
quire into the matter and history of said "real-estate pool," and the char- 
acter of the settlement, with the amount of the property involved, in 
which Jay Cooke & Co. were interested, and the amount paid, or to be 
paid, in said settlement, with power to send for persons and papers, and 
report to the house. The committee was appointed and organized, and 
proceeded to make the inquiry directed. A subpœna was issued to one 
Kilbourn, commanding him to appear before the committee to testify 
and be examined touching the matters to be inquired into, and to bring 
with him certain designated records, papers, and maps relating to the 
inquiry. Kilbourn appeared before the committee, and was asked to 
state the names of the five members of the real-estate pool, and where 
each resided, and he refused to answer the question, or to produce the 
books which had been required. The committee reported the matter to 
the house, and it ordered the speaker to issue his warrant directed to 
the sergeant-at-arms to arrest Kilbourn, and bring him before the bar of 
the house to answer why he should not be punished for cont'empt. On 
being brought before the house, Kilbourn persisted in his refusai to an- 
swer the question, and to produce the books and papers required. He 
was thereupon held to be in contempt, and committed to the oustody of 
the sergeant>-at-anns until he should signify his willingness to appear be- 
fore the committee and answer the question and obey the subpœna duces 
tecum; and it was ordered that in the mean time the sergeant-at-arms 
should cause him to be confined in the common jail of the District of 
Columbia. He was accordingly confined in that jail for 45 days, when 
he was released on habeas corpus by the chief justice of the suprême court 
of the District of Columbia. Upon his release he sued the speaker of 
the house, the members of the committee, and the sergeant-at-arms for 
his forcible arrest and confinement. The défendants pleaded the facts 
recited, to which plea the plaintiff demurred. The demurrer was over- 
ruled, and judgment ordered for the défendants. On a writ of error to 
the suprême court the judgment was affirmed as to ail the défendants 
except the sergeant-at-arms. They, being members of the house, were 
held to be protected from prosecution for their action. But, as to Thomp- 
son, the judgment was reversed, and the cause remanded for furtherpro- 
ceedings. In the suprême court the questions involved received great 
considération; and it was held that the subject-matter of the investiga- 
tion was judicial, and not législative, and that there was no power in 
congress, or in either house, on the allégation that an insolvent debtor 
of the United States was interested in a private business partnership, to 
investigate the afiairs of that partnership, and, consequently, no author- 
ity lo compel a witness to testify on the subject. 

"The house of représentatives," said the court, "has the sole right to 
impeach ofEcers of the government, and the senate to try them. Were 
the question of such impeachment before either body acting in its ap- 
propriate sphère on that subject, we see no reason to doubt the right to 
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compel thé attendance of witnesses, and their answer to proper questions, 
in the same manner and by theuse of the same means that courts of jus- 
tice can in like cases. Whether the power of punishment in either house 
by fine or imprisonmenl goes beyond this or not, we are sure that no 
person can be punished for contumacy as a witness before either house, 
unless his testimony is required in a matter into which that house has 
jurisdiction to inquire, and we feel equaUy sure thaï neither of thèse bodies 
possesses the gênerai power of inaking inquiry into the private affairs of the citi- 
zen." And again; "If the investigation which the committee was di- 
rected to make was judicial in its character, and could only be properly 
and successfully made by a court of justice, and if it related to a matter 
wherein relief or redress could, he had only by a judicial proceeding, we 
do not, after what has been said, deem it necessaiy to discuss the prop- 
osition that the power attempted to be exercised was one confided by the 
constitution to the judicial, and not to the législative, department of the 
govemment. We think it equally dear that the power asserted is judicial, and 
not kgidoMve." And again: "The résolution adopted as a séquence of 
the preamble contains no hint of any intention of final action by con- 
gress on the subject. In ail the argument on the case no suggestion has 
been made of what the house of représentatives or the congress could 
hâve done in the way of remedying the wrong, or securing the creditors 
of Jay Cooke & Co. , or even the United States. Was it to be simply a 
fruitless investigation into the personal affairs of individuals? Ifso, the 
house of représentatives had no power or authority in the matter more tÂan any 
other eqiial number of gentlemen inlerested for Oie govemment of their country. 
By fruitless, we mean that it could resuit in no valid législation on the 
subject to which the inquiry referred." 

When the case -yyent back to the suprême court of the District of Co- 
lumbia,and was tried, the plaintiff recovered a verdict for $60,000 against 
the sergeant-atrarms. A new trial having been granted for excessive 
damages, the plaintiff recovered on the second trial a verdict for $37,- 
500. This amount was subsequently reduced to $20,000, which was 
paid by order of congress, with interest and costs of suit. 23 St. at 
Large, 467; MacArthur & Mackey, 416, 432. 

This case will stand for ail time as a bulwark against the invasion of 
the right of the citizen to protection in his private affairs against the un- 
limited scrutiny of investigation by a congressional committee. The 
courts are open to the United States as they are to the private citizen, 
and both can there secure, by regular proceedings, ample protection of 
ail rights and interests which are entitled to protection under a govem- 
ment of a written constitution and laws. 

The act of congress not only authorizes a searching investigation into 
the methods, affairs, and business of the Central Pacific Railroad Com- 
pany, but it makes it the duty of the railway commission to inquire into, 
ascertain, and report whether any of the directors, oiEcers, or employés of 
thatcompany hâve been, or are now, directly or indirectly, interested, and 
k) what extent, in any railroad, steam-ship, telegraph, express, mining, 
construction, or other business Company or corporation, and with which any 
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agreements,' tindertafciftgs, or leasea hâve been made or entered into. 
There are over 100 officers, principal and minor, of the Central Pacific 
Railroad Gonipany, and neàrly ôjOOO employés. It is not unreasonable 
to suppose that a large portion of thèse hâve some interestj as stockhold- 
erâ or otherwise, in some other company or corporation with which 
the rail way Company may hâve an agreement of some kind, and it 
would be difficult to state the extentto which the explorations of the 
commission into the private afifairs of thèse persons may not go if the 
mandate of the aot could be fully carried ont. Bat in accordance with 
the principles declared in the case of KHhoum v. Thompson, and the 
equally important doctrines announced in Boydv. U.S., the commis- 
sion is limited in its inquiries as to the interest of thèse directors, oiE- 
cers, and employés in any other business, company, or corporation to 
such matters as thèse persons may choose to disclose. They cannot be 
compeUed to open their books, and expose such other business to the 
inspection and examination of the commission. They were not prohib- 
ited frora engaging in any other lawful business because of their interest 
in and connection with the Central Pacific Railroad Company, and that 
other business might as well be the construction and management of 
other railroads as the plànting of vines, or the raising of fruit, in which 
some of those directors and officers and employés hâve been in fact en- 
gaged. And they are entitled to the same protection a.nd exemption 
from inquisitorial investigation into such business as any other citizens 
engaged in like business. 

With référence to the vouchers respecting which the principal inter- 
rogatories are propounded, and to which we are asked to compel answers 
from the witness, it is conceded by the commission on this motion that 
the monéys covered by them were not charged against the United States 
in asceftaining the net earnings of the company. If such were the case, 
it is difiicult to see what interest the United States can hâve in the dis- 
position of those moneys. Be that as it may, the fédéral courts cannot, 
lapon that concession, aid the commission in ascertaining how the moneys 
were expended. Those courts cannot become the instruments of the 
commission in furthering its investigation. Their power, its nature and 
extent, is defined by the constitution. The government established by 
that instrument is one of delegated powers, suprême in its prescribed 
sphère, but without authority beyond it. No department of it can ex- 
ercise any powers not specifically enumerated or nèoessarily implied in 
those enumerated. Such is the teachingof ail of our great jurists, and the 
tenth amendment déclares that "the powers not delegated to the United 
States by the constitution, nor prohibited by it to the states, are reserved 
to the states réspectively, or to the people." Any législation of congress 
beyond the limits of the powers delegated is an invasion of the rights re- 
served to the states or to the people, and is necessarUy void. The first 
section of the third article of the constitution déclares that "the judicial 
power of the United States shall be vested in one suprême court, and 
vsuch inferior courts as congress may, from time to time, ordain and es- 
'tàblish.* The second section of the same article déclares that "the ju- 



IN KE PACIFIC EY. œM'u. 255: 

dicial power shall extend to ail cases, in law and equity, arising nnder 
this constitution, the laws of the United States, and treaties made, or 
which shall be made, under their authority; to ail cases affecting am- 
bassadore, other public ministers, and consuls; to ail cases of admiralty 
and maritime jurisdiction; to controversies to which the United States 
shall be a party; to controversies between twb or more states; between a 
State and çitizens of another state; between citizens of différent statesj 
between citizens of the same state claiming lands under grants of différ- 
ent States; and between a state, or the citizens thereof, and foreign states, 
citizens, or subjects." 

This seotion was modified by the eleventh amendment, declaring that 
"the judicial power shall not be construed to extend to any suit, in law 
or equity, commenced or prosecuted against one of the United States by 
citizens of another state, or by citizens or subjects of any foreign state." 
As thus modified, the section states ail the cases and controversies in 
which the judicial pbwër of the United States can be exercised, except 
those arising on a pétition for a writ of habeas corpus, which is regarded 
as a eiuit for one's persoqal freedom.' The judicial power of the United 
States is therefore vested in the courts, and; can only be exercised by 
them in the cases and controversies enumerated, and in pétitions for 
writs of habeas corpus. In no other proceedings can that power be in- 
voked, and it is not compétent for congress to require its exercise in 
any other wy. . Any act providing for such exercise would be a direct 
invasion of thè rights reserved to the states or to the people; and it would 
be the 4uty pf the court to déclare it null and void. Story says, in his 
Commentâries on the Constitution, that "the functions of the judgesof 
the courts pf the United States are strictly and exclusively judicial. They 
cannot, therefore, becalledupon to ad vise the président in any executive 
measures, or to give extrajudicial interprétations of law, or to act as 
Commissioriers in cases of pensions or other like proceedings." Section 
1777. 

The judicial article of the constitution mentions cases and contro- 
versies. The terni "controversies, " if distinguishable at ail from " cases,'* 
is se iii that it is less cômprehensive than thè latter, and includes only 
stiits of a civil nature. Ghisholm v. Georgia, 2 Dali. 431, 432; 1 Tuck. 
Bl. Comm. App. 420, 421. By cases and controversies are intended 
the claiins of litigants brought before the courts for détermination by 
such regular proceedings as are established by law or custom for the pro- 
tection or énforcement of rights, or the prévention, redress, or punish» 
ruent of *rongs. Whenever the claim of a party under the constitution, 
laws,' or treaties of the United States takes such a form that the judicial 
power is capable of acting Upon it, then it bas become a case. The term 
implies the existence of présent or possible adverse parties whose con- 
tentions are submitted to the court for adjudication. 

•Note bï thk Court. Probably the supposée! exception stated îs not reâllyone; 
and that: Kaejes arising on a' pétition for a writ of Aaieeu connu are inpluded in those 
mentioned in the judiciary article. See Louisiana v. V. S., 8 Sup. Ct. Eep. — , dedded 
by the i^ùpreme Court siuce this opinion was rendered. 
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In Oshdrn v. U. S., 9 Wheat. 819, the suprême court, speaking by 
Ghief Justice Maeshall, after quoting the third article of the constitu- 
tion declaring the extent of the judicial power of the United States, said: 

"This clause enables the judicial départaient to recelve jurisdiction to the 
fuU extent of the constitution, laws, and treaties of the United States, when 
any question respecting them shall assume such a form that the judicial 
power is capable of acting on it. That power is capable of aoting only when 
the subj'eot is suhmitted to it by a pdrty who asserts his rights in the form 
prescribed by lato, It then becomes a case, and the constitution déclares that 
the judicial power shall extend to ail cases arising under the constitution, 
laws, and treaties of the United States. " 

In his Commentaries on the Constitution, Mr. Justice Story says: 
"It is clear that the judicial départaient is authorized to exercise jurisdic- 
tion to the full extent of the constitution, laws, and treaties of the United 
States, whenever any question respecting them shall assume such a form that 
the judicial power is capable of acting .npon it. Wheri it has assumed stich 
a form, it then becomes a case; and then, and not till then, the judicial 
power attaches to it. A case, then, in the sensé of this clause of the consti- 
tution, arises when some subject touchlng the constitution, laws, or treaties 
of the United States is suhmitted to the courts by a party who asserts his 
rights in the form prescribed by law." 

And Mr. Justice Story refers in a note to the speech of MarshaU on 
the case of Robbins, in the house of représentatives, before he became 
çhief justice, which contains a clear statement of the conditions upon 
which the judicial power of the United States can be exercised. His 
language was: 

"By extending the judicial power to ail cases in law and equity, the con- 
stitution has never'been understood to confer on that department any politi- 
cal power whatever. To come within this description, a question must as- 
sume a légal form for forensic litigation and judicial décision. There must 
be parties to come into court, who can be reached by its process, and bound 
by its power; whose rights admit of ultimate décision by a tribunal to which 
they are bound to submit." • 

The proceedings to obtain testimony upon letters rogatory to be used 
in the courts of foreign countries is not, as suggested by counsel, an ex- 
ception to this doctrine. There are certain powers inhérent in ail courts. 
The power to préserve order in their proceedings, and to punish for con- 
tempt of their authority, are instances of this kind. And by jurists and 
text writers the power of the courts of record of one country, as a matter 
of comity, to furnish assistance, so far as is consistent with their own 
jurisdiction, to the courts of another country, by taking the testimony 
of witnesses to be used in the foreign country, or by ordering it to be 
taken before a magistrate or commissioner, has also been classed among 
their inhérent powers. "For by the law of nations," says Greenleaf, 
"courts of justice of différent countries are bound mutually to aid and 
assist each other, for the furtherance of justice; and hence, when the tes- 
timony of a foreign witness is necessary, the court before which the ac- 
tion is pending may send to the court within whose jurisdiction the wit- 
ness résides a writ, either patent or close, usually termed a letter roga- 
tory, or a commission mb mutii,se mdssUudinis obimtuac injuris subsidium. 
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from those words contained in it. By this instrument the court abroad 
is informed of the pendency of the cause, and the names of the foreign 
witnesses, and is requested to cause their dépositions to be taken in due 
course of law, for the furtherance of justice, with an offer on the part of the 
tribunal mahing the request to do the like for the other in a sim/Uar case." 
Treatise on Evidence, vol. 1, § 320. The comity in behalf of which 
this power is exercised cannot, of course, be iavoked by any mère in- 
vestigating commission. And it would seem that, by act of congress, 
the power of the fédéral courts in this respect has been restricted to cases 
in which a foreign government is a party or has an interest. Rev. St. 
§4071.' 

The act of congress creating the railway commission in terme provides, 
as already stated, that it may invoke the aid of any circuit or district 
court to require the attendance of witnesses, and the production of books, 
papers, and documents relating to the subject of inquiry; and empowers 
the court, in case of contumacy or refusai of persons to obey subpœnas 
to them, to issue orders requiring them to appear before the commission- 
ers, or either of them, and produce the books and papers ordered, and 
give évidence touching the matters in question, and to punish disobedi- 
ence to its orders; and does not appear to leave any discrétion in the 
matter with the court. It would seem as though congress intended that 
the court should make the orders sought upon the mère request of the 
commissioners, without regard to the nature of the inquiry. It is diffi- 
cult to believe that it could hâve intended that the court should thus be the 
mère executor of the commissioners' will. And yet, if the commission- 
ers are not bound, as they hâve asserted, by any rules of évidence in 
their investigations, and may receive hearsay, ex parte statements, and 
information of every character that may be brought to their attention, 
and the court is to aid them in this manner of investigation, there can 
be no room for the exercise of judgment as to the propriety of the ques- 
tions asked, and the court is left raerely to direct that the pleasure of 
the commissioners in the line of their inquiries be carried out. But if 

'NoTB BT THB CooET. Nor 18 there anything in the jurisdictîon exeroised by the 
TTnitecl States courts over proceedîngs of grand juries, or in aid of their délibérations, 
or in aid of proceedinga to perpetuate testimony, which militâtes against the view taken 
in the opinion. The j adicial power of the courts of the United States extending to the 
cases and controversies enumerated in the constitution, their jurisdiction necessarily 
covers ail proceedings taken from the formai commenceinent of such cases and conti*- 
versies to theexecution of the judgmentsrendered therein. A certain classofofieudera 
can only be prosecuted in the fédéral courts through the indiotment or presentment of 
a grand jury. Article 5 of Amendments. Over, therefore, the proceedings of siich 
bodies those courts oan exercise jurisdiction, and in aid of their délibérations can issue 
process, and compel the attendan ce of witnesses, and require them toanswerany proper 
questions propounded to them, and in case of refusai may punish them as for a con- 
te inpt. 

Proceedings to perpetuate testimony, where litigation is expected or apprehended, 
are within the ordiuary j urisdiction of courts of equity, and come under the désignation 
of " cases in equity " in the constitution. The nature and requisites of a bill filed for 
that purpose are fuUy described in Story, Eq. PI. c. 7. It must state the subject in 
relation to which the plaintlfif desires to préserve testimony, in what wa3' he is in- 
terested in that subject, the names of the contemplated or apprehended litigants who 
are naïued as défendants, and the interests they hâve in the subject, or claim to hâve; 
and a subpœn a must beissued thereon and served as in other cases in equity. 
v.32F.no.4 — 17 
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ii was expected that the court, when its aid as invoked, should examine 
the STibject of the inquiries to se'e their character, so a^ to be able to de- 
tërrhiile the propriety and pertinendy of the questions, and the propriety 
and nécessity ofproducing the booksj papers, and documents asked for 
bèfore the commission, then it would be called upon to exercise advisory 
functions in an administrative or political proceeding, or to exercise ju- 
dicial power. If the former, the3'.cannot be invested in the court; if 
the latter, the poWer can only be exercised in the cases or controversie» 
enumeràted in the constitution, or in cases oîhàbeas corpus. 

The provision of the act authorizing the courts to aid in the investiga- 
tion in the manner indicated must therefore be adjudged void. The féd- 
éral^ courts; under the constitution, cannot be made the aids to any in- 
vestigation by a commission or a committee into the affairs of any one. 
If rights are to be protected or wrongs redressed by any investigation, it 
muât be conducted by regular proceedings in the courts of justice in cases 
authorized by the constitution. 

The inability of the courts of the United States to exercise power in 
any other than regular judicial proceedings was decided in Haybum's 
Case m ëarly as 1792. 2 Dali. 409. In March of that year, congres» 
passed an act providing that invalid officers, soldiers, and seamen of the 
Revoliition should be entitled to certain pensions proportionate to the 
extent of their disability, and devolved upon the circuit court of th© 
United States of the district, where the invalids resided, the duty of ex- 
amining the proofs presented of the nature and extent of the disability, 
and of determining what amount of their monthly pay would be équiv- 
alent to the disability ascertainèd, and to certify the same to the secre- 
tary of war, who was to place the names of the applicants returned on 
the pensiouilistof the United States in conformity thereto, unless where 
he had cause torsuspect imposition or mistake, in which case he was au- 
thorized 'towithhold the name of the applicant from the list, and report 
the same to congress at its next session. 1 St. at Large, 244, §§ 2, 4. 
Êvery circuit judge, except one who did not hâve the question before 
him, was of opinion that the law was unconstitutional and void. From 
a statementof Mr. Justice CoRTis, in a note appended to the report of 
the case, it wotild seetn that the judges were of opinion that the power 
devolved upon them by the act was not judicial in the sensé of the con- 
stitution, and', if judicial, that their décisions could notbe subject to the 
reVisiod pf the setîretairy of war,,or of the congress qf the United States. 
Plainly, the power exercised by them in determining the extent to which 
the invalids were entitled to the pensions provided uppn the proof pro- 
duced was in its nature judicial, for it required examination of évidence 
and judgnienit thereon; but it was not judicial in the sensé of the consti- 
tution, under which judicial pQwer can be exercised only in the cases 
enumeràted in that instrument. The judges forwarded their conclusions 
to President."VSfàshington, and the act was subsequèntly repéaled. 

A suit beingafterwards brought against one Yalé Todd to recover back 
tlie a,moué;t bf a pension paid to him, the question of the validity of the 
act came, befçre the suprême court, and judgment was rendered in favor 
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of the United States for thé môney* ■ This case wîU "be founcî stàtéd àt 
length by Ghief Justice Taney id à note to the report of U. S. v. Ferreira, 
13 How. 52. "This décision," Saîd thàt great chJef justice, "has ever 
since been regarded as constitutional law, and foUôw-ed by every depàrt- 
ment of the govemment; by the législative and executive branches, as 
wellas thejudiciary.» GordiWi v. K S., 117 U. S. 697, 703. 

The conclusion we hâve thus reached disposes of the pétition of the 
railway commissioners, and renders it unnecessary to consider whether 
the interrogatories propounded were proper in themselves,' or were suffi- 
ciently met by the answérs given by Mr^ Stanford, or whether any of 
them were open to objection for the assùmptions they made, or the im- 
putations they implied. It is enough that the fédéral courts canndt be 
made the instruments to aid the commissioners in their investigations. 
It also renders it unnecessary to make any comment upon the extraOr- 
dinary position taken by them according to the statement of the respond- 
ent, to which we hâve referréd, thàt they did not regard themselVés 
bound in their examination by the ordinary rules of évidence, but Would 
receive hearsay and &c parie statements, surmises, and information of 
every character that might be called to their attention. It cannot be that 
the courts of the United States caû be used in furtherance of investiga- 
tions in which ail rules of évidence may be thus disregarded. 

The motion of the district attorney for a peremptory order upon the 
witness to answer the interrogatories as set forth in the pétition of the 
railway commission is therefore denied, and the order to show cause is 
discharged, 

Sawyer, Circuit Judge, (cmmrring.) I fuUy concur in the reasoning 
of the circuit justice, and the conclusions reached, but I deem it proper 
to présent some further views in support of our décision. , 

It is necessary to understand the exact légal relation of the Central 
Pacific Railroad Company to the United States, in order to, correctly, 
appreciate the constitutional powers of congress, and of the commission 
actmg under its authority, over it. The Central iPacific Railroad Com- 
pany is a private corporation, created, and existing under the laws of 
the state of California. It derived none of its corporate faculties, or fran- 
chises, frotti the United States. It i» in no way subject to the control, 
or laws, of the United States, except so far as itis subject to régulation, 
as an instrument of foreign, or Interstate commercé, or their authority 
to establish posl^roads, or their war powers, in pursuance of the constitu- 
tional provisions on the subject, or such régulation, as is authorized by 
the ternis of the contract found in the acts of congress of 1862 and 1864, 
accepted by the railroad company as a contract. The Central Pacifio 
Railroad Company is, simply, an artificial person, created with certain 
faculties by the state of California, and, it stands in relation to the United 
States, within the scope of its faculties, in precisely the sarae situation, 
as a natural person under like circumstances. The United States havè 
no more, and no less, power over it, than they woUld bave overa tiat- 
ural person in the same situation. The contract might as wèll hav» 
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been made with a natural person, as with a corporation. Had the 
grantee upder the acts of congress been a natural person, instead of the 
Centra] Pacific Railroad Company, accepting the terms of the contract 
tendered by the act, and constructing the road, and performing the con- 
ditions of the, contract, the righte of the United States would hâve been 
precisely such as they are, now,, with respect to the Central Pacific Rail- 
road Company,^— no more, and: no less. Since ail the conditions of the 
contract on the part of the Central Pacific Railroad Company hâve been 
fuUj' performed, in ail respects, so fer as they are reqiiired to be per- 
formed fpr that purpose, the title to the lands granted bas fuUy vested, 
and the; govemment bonds, h^-ving been delivered, the Central Pacific 
Railroad Company bas become the absolute owner of the road, and ail 
its appurtenances, together with; the lands granted, and bonds issued, 
subject, only, to the mortgage to secure the payment of the bonds, is- 
sued by itself, and the lien of the govemment to secure ils advances, in 
ail respects in the same manner, and to the same extent, as if it were a 
natural person, similarly situated. The United States bave no further 
control over, or interest in, said lands, or bonds. The United States, 
in sections 5 and 6 of the act of 1862, and section 5 of the act of 1864, 
tendered the railroad companies a contract, and, when accepted, there 
was a contract between the parties upon the terms specified, obligatory 
upon both, and which could not be changed by either, without the con- 
sent of ,the other. Says the suprenie court, in U. S. v. Railroad Co., 
118 U. S. 238, 6 Sup. Ct. Rep. 1038, after quoting thèse provisions: . 

"Thèse sections, taken together, coastitute the contract between the United 
States and the appellee. U. S. v. Railroad Co., 91 U. S. 72; Sinking 
Fund Cases, 59 U. S. 700-718; Railroad Co. v. U.S., 104 U. S. 662. TMs 
contract is hihdingon the United States, and they cow7ioi, without the consent 
of the compàny, change its terms by a6y subséquent législation. Sinking 
Fund Cases, supra." 

Being the owner, with the title fully vested in it, the company could 
dispose of the lands and bonds, at its own will, and pleasure, in the 
same manner, and to the same extent, and with tbe same effect, as if the 
contract had been between two natural persons, without being liable to 
render any otber account to the United States, than it could be called 
upon to render, had the United States been an association of an equal 
number of natural persons. 

. It is, consequently, a matter of no légal concem to the United States, 
what disposition the company made of the lands, or bonds, and they 
bave no right to inqiiire into the matter of their disposition, in any other 
mode, or under any other circum stances, than they could hâve been in- 
quired into had the corporation and the United States been two natural 
persons. i 

The relation, of the Central Pacific Railroad Company to the United 
States, therefore, under the contract, as a contract, is now, simply , that of 
debtor, and créditer, -with certain covenants for services on its completed 
road) still to be performed by the latter, with thedebt, and performance of 
those covenants secured by certain spécifie liens upon portions of the prop- 
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erty of the debtor. They stand upon an equal footing as contractors, and 
upon the same footing, as debtor and creditor, as if the indebtedness, obli- 
gations, and securities existed between two natural persons. This is, 
clearly, the resuit, as established by the suprême court in the Sinhing FSmd 
Cases, which has, by a divided court, extended the power of congress 
further in that direction than any other case, and, as it seems to us, to 
the utmost admissible limit. In those cases the chief justice, who an- 
nounced the opinion of the majority of the court, in speaking of the 
Union Pacific Company, which is a corporation created by congress it- 
self, said : 

"The United States oecupy towards this corporation a twofold relation, — 
that of sovereign, and that of creditor. ET. 8. v. Railroad Co., 98 TJ. S. 669. 
Their rights as a sovereign are not crippled because they are creditors, and 
their pHnileges as creditors are tiot enlarged by the charter because of their 
sovereignty. They cannot, as creditors, demand payment of what is due 
them before thetime limited by the oontract. Neithercan they, as sovereign, 
or creditors, require the company to pay the other debts it owes, b^ore they 
mature." 99 U.S. 724. 

As to the Central Pacific Eailroad Company, the United States do not 
even oecupy the relation of sovereign, except so far as its road extends 
through the territories, and, then, only, as to that part of the road within 
a territory, which is now, only, that part in the territory of Utah; and 
so far as its authority to regulate commerce with foreign nations, and be- 
tween the States, is concerned, and thèse powers are merely police pow- 
ers. The organization of the Central Pacific Railroad Company is un- 
der, and by virtue of, the laws of another sovereignty, and its habitai is 
in the state of Califomia, beyond the jurisdiction of the United States, 
except so far as it is subject to the power of congress under some spécial 
grant of power, or its control is necessarj' to carry ont some power spe- 
cially granted. We look, in vain, for any power to deal with it, except 
the power to regulate its acts, as an instrument of Interstate, or foreign 
commerce, or such power as congress may hâve over it under its author- 
ity to establish post-roads, or under its war powers. The relation of 
debtor and creditor arising under a contract is but a private relation. 
It is not a sovereign, or governmental, relation. And the power re- 
served in the acts of congress to repeal, or amend the act as to the Cen- 
tral Pacific Railroad Company could, only, extend to amendment, so far 
as it operated as a law, and not as a contract, and, then, not to affectthe 
terms of the contract after it had become executed, and rights had 
vested under it. 

If, as said by the suprême court, the "privilèges" of the United States, 
" as creditors, are not enlarged by the charter, because of their sover- 
eignty," then no greater powers can be conferred upon the commission 
appointed by congress in this case, than congress could bave conferred 
upon them for the investigation of matters between debtors and creditors, 
who arç natural persons, citizens of, and residing mlÂin states. Could a 
private creditor authorize, or lawfuUy make, a compulsory examina- 
tion of the charaoter provided for in this act, into the private affairs of 
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his debtor? Or could cbiigress, wit/ima stafe, under its limited sovereign 
powerg iû a state, authori?e a private créditer to nïake such an exami- 
nation of his debtor's afifairs, and call upon the courts, in like manner, 
to compel answers? Can the govérnment do for itself, as creditor wiihin 
a etate, what it cannot do for private creditors? If not. and "the pnvi- 
leges of the United States as &editors are not enlarged by the charter because of 
thdr sovereignty" upon what principle can the compulsory examination 
attempted to be authorized by this act, be sustained? I can find none. 
This investigation, so far as: the questions under considération are con- 
cerned, is not for a sovereign, governmental purpose, but for the pur- 
pose of further securing a private debt, not yet matured, already secured 
by a contract, acceptable to, and accepted by, the creditor at the time it 
was made. And — 

" The United States cannot any moje than a state interfère with private rights, 
except for legitimate governmental purposes. Tliey are not included within 
the constitutional prohibition which prevents states from passing laws, im- 
pairing the obligation of contracts, but equally with the states they are pro- 
liibited from depriving persons or corporations of property without due pro- 
cess of law. They cannot legislate back to themselves, without making com- 
pensation, the lands they hâve giveu this corporation to aid in the construc- 
tion of its railroad. Neither can they, by législation compel the corporation 
to discharge it? obligations in respect to thesubsidy bonds otherwise than ac- 
cordlng to the terms of the contract already made in that connection. The 
United States are as much bound by Iheir contracts as are individuals. If 
they repudiate their obligations, it is as much répudiation, with ail the wrong 
and reproach that term irnplies, as it would be if the repudiator had been a 
state, or a municipality or a citizen. No change aan be made in the tîtle 
nreatèd by the grant of the lands, or in the contract for the subsidy honds, 
without the content of the corporation. AU this is indisputabîe." The 
Chief Justice in the Sinking Vund Cases, 99 U. S. 718, 719. 

Having ascertained the relation of the parties to each other to be, that 
of contractors, — that of debtor and creditor by contract, simply, in the 
same sensé, as if both were natural persons, and private citizens, — the 
question arises, as to what authority congress has, within a state, through 
commissioners appointed by it, to investigate the private affairs of a 
naere contract debtor, and ascertain what he has done with his own 
nioney, or what he proposes to do with it, — whether he is making judi- 
cious investment of his nioney or not, — as bearing upon his probable 
ability to pay his debt, some years in the future, when it shall hâve ma- 
tured? ' 

Mr. Justice Field well said in the Sinking Fand Casa: 

"When, therefore, the govérnment «f the United States entered into the 
contract w^ith the Central Pacifie EaUroad Company, it could no more than 
a private corporation, or a private individual, flnally construe and déter- 
mine the , extent of the Company' s rights and liabilities. If it had cause of 
complaint against the company, it could not undertake itself, by législative 
decree, to rediess the grievances; but was compelled to seek redress, as ail 
other civil corporations are compelled, through the judicial tribunals. If the 
company was wasting its property, of which no allégation is made, at impair- 
ing the security of the govérnment, the remedy by suit \vas ample. To dé- 
clare that oneof two contracting parties is entitled; under the contract be- 
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tween them, to the paymenl of a greater sum than is admittéd to be payable, 
or to other or greater security than that given, is not a législative function. 
It is judicial action; it is the exercise of judicial power, and ail such power, 
with respect to any transaction arising under the laws of the United States, is 
vested by the constitution in the courts of the country." 99 U. S. 759, 760. 

See, also, authorities cited. 

I do not understand, that this doctrine is questioned by the majority of 
the court. They only differed as to its applicability in that particular 
case. I do not understand, that the Central Pacific Railroad Company 
is charged with a violation of any of the terms of its contract, unless it be 
claimed, that it has failed to pay over the f uU amount of percentage required 
by the contract of the net earnings of the rpad. If it has failed in this mat- 
ter, it is not a matter of any légal concem to the government, what the 
Company has done with its own. If it has failed in this particular, and 
there is reason for sustaining an action, the proper mode of procédure for 
ascertaining the truth, and enforcing the obligation, ifviolated, isto in- 
stitute a suit, alleging the facts,and hâve an investigation in due course of 
judicial inquiry,and obtain a judgment for any amount improperly with- 
held. If the full amount has not been paid over, it matters not to the 
government, how the balance has been expended. The company is liable 
like any other debtor upon a contract , and not otherwise. But if it be dé- 
sirable to trace it, and subject the spécifie fund to the uses contemplated, 
and there be sufficient ground for so doing, the courts are the proper tri- 
bunals in which to effect that object. So, also, if there be a commission 
of waste upon the property upon which the debt is secured, the courts 
afibrd the proper remedy by a suit in equity torestrain the waste. Thèse 
are the means afibrded by the constitution, and laws to private parties 
for redressing their wrongs. And there is no différent remedy provided 
for Ihe government on its contracts. In such proceedings, there would 
be allégations, which would inform the défendant what it is called upon 
to meet. In the language cited by Mr. Justice Field, from a case in 
the suprême court of Massachusetts, "like ail other matters involving a 
controversy conceming public duty and private rights," it would in such 
proceedings "be adjusted and settled in the regular tribunals where ques- 
tions of law and fact are adjudicated on fixed, established principles, and 
according to the forms and usages best adapted to secure the impartial ad- 
ministratiori of justice." Sinhing Pwnd Cases, 99 XJ. S. 761 A bill in 
equity, that seeks a discovery upon gênerai, loose, and vague alléga- 
tions, is styled a "fishing bill," and such a bill would be, at once, dis- 
missed on that ground. Story, Eq. PI. § 325, and cases cited. A 
gênerai, roving, offensive, inquisitorial, compulsory investigation, con- 
ducted by a commission without any allégations, upon no fixed princi- 
ples, and governed bj' no rules of law, or of évidence, and no restric- 
tions except its own will, or caprice, is unknown to our constitution and 
laws; aiid such an inquisition would be destructive of the rights of the 
citizen, and an intolérable tyranny. Let the power once be established, 
and there is no knowing, where the practice under it would end. 

Thèse principles, it appears to me, are established beyond further 
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contrôvei-sy in the case oî K-Hboum v. Thompson, 103 U. S. 168. At the 
time of the failure of the bankers, Jay Cooke & Co., they were largely in- 
debted to the United States for moneys deposited by the secretary of the 
navy with a branch of the hoùse in London. It was claimed, that Jay 
Cooke & Co. were largely interested in a company dealing in real estate 
at Washington, known as the "Real-Estate Pool," and that a considéra- 
ble amount oftheir funds was invested in that spéculation. It seems 
to bave been claimed, also, that there was something in the nature of a 
trust infavôr of the government in the moneys of Cooke & Co., that had 
gone into'the pool. A committee was appointed to investigate the matter, 
and trace themoney, with power to send for persons and papers. Kil- 
bourn, supposed to be one of the managers of the pool, was summoned 
for examination. He refused to testify, on the ground that the house 
had no authority, in this manner, to inquire into the private afFairs 
of the debtors of the government, and others oonnected with them. He 
was thereupon, upon proceedirigs for that purpose, committed by the 
house for coritempt, and held in custody 46 days. After his release, he 
sued the sergeant-at-arms of the house, and the investigating committee, 
for false imprisonment, and recovered, on the first trial, a judgment of 
$60,000, and on a second trial $37,500, afterwards reduced to $20,000, 
on the ground that the house had no authority to make a compulsory 
investigation, or to commit him for contempt, for the reason, that thèse 
functions were judicial in their nature, over which the courts alone can 
hâve jurisdiction. When the case was before the suprême court it said 
in the course of its décision: 

"If the United States is a oreditor of any citizen, or of any one else, on 
whom process can be served, the usual, the onty légal mode of enforcing 
payment of the debt, is by a resort to a court of Justice. Por this purpose, 
among others, congress bas created courts of the United States, and offlcers 
hâve been appointed to prosecute the pleas of the government in thèse courts. " 
103U. S. 193. 

Again: 

"What was this committee chargea to do? To inquire into the nature and 
history of this real-estate pool. How indeflnite. What was the real-estate 
pool? Is it charged with any crime or ofEense? Ifso, the courts alone can 
punish the memhers of it. Is it charged with fraud against the govern- 
ment? Hère, again, the courts, and they alone, can afford a remedy. Was 
it a corporation whose powers congress could repeal? There is no suggestion 
ofthekind." Id. 195. 

Again: 

"In looking to the preamble and resolutions under which the committee 
acted, before which Kilbourn refused to testify, we are of opinion that the 
house of représentatives «ot only exceeded thelimit ofits oum authority, but 
assumed a power which could only be properly exercised by another branch 
of the government because it was in its nature clearly Judicial." Id. 192. 

And again, after stating some particulars to which the powers of the 
house to punish extends, the court added: 

"Whether the power of punishment in either house, by fine or imprison- 
ment, goes beyond this or not, we are sure that no person can be punished 
for contu7ndcy as a witness before either house unless his testimony is re- 
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quired în a matter into which tfie Jwuse has Jurisdiction to inquire, and we 
feel equally sure that neither of thèse bodies possesses the gênerai power of 
making inquiry into the private aflairs of the citizen." Id 190. 

After a thorough discussion of the case ^nd an elaborate examinatiôn 
of the authorities, the court announced its unaninaous conclusion in the 
following terms: 

"We are of opinion, for thèse reasons, that the resolution of the house of 
représentatives, authorizing the investigation, was in exoess of the power con- 
ferred on that hody by the constitution; that the committee, therefore, had 
no lawful authority to require Kilbqum to testify as a witness beyond what 
he voluntarily chose to tell; that the orders and resolutions of the house and 
the warrant df the speaker, under which Kilboum was imprisoned, are, in 
like manner, void, for want of jurisdiction in that hody, and that his imi- 
prisonment is vjithout any lawful authority." Id. 196. 

In my judgment the principle established hère covers fully the casie 
under considération. It eStablishes the position, that the house of tep^ 
resentatiyés has no authority, or jurisdiction, to make a compulsory in- 
quiry in^o the disposition of the funds of a conventional debtor of the 
United States; to inquire what this debtor, upon a contract, -has dohè 
with his money, or to inquire into the private affaira of their debtors 
upon contract, and those dealing with sueh debtors. 

It is urged that the décision only goes to the point, that private par- 
ties dealing with the debtor cannot be examined by the house; that the 
principle does not extend to the debtor himself, and, especially, to the 
Central Pacific Company, which is but a corporation, and that the prés- 
ent investigation only extends to what disposition it has made of the 
bonds, and proeeeds of lands received from the government, and the 
money arising from operating its road. But there is no such limitation 
in the ruling. Says the court: 

"Can the rights of the pool or of its members, or t?ie rights of the debtor, 
and of the oreditor of the debtor, be detetmined by the report of a committee, 
or by an act ofcongresst If they cannot, what authority has the house to 
enter upon this investigation into the private affairs of individuels who hold 
no office under the govemmentf" Id. 195. 

That the Central Pacific Railroad is a corporation in no way beholden 
to the United States for its corporate faculties, and franchises, and not^ 
natural person, cannot affect the question. It is but an aggregation of 
natural persons, and is as much a private party, as if its constituents 
were united in a mère partnership, instead of a corporation. This prin- 
ciple was maintained in the Eailroad Tax Cases, 9 Sawy. 166, and rec- 
ognized by the suprême court at the argument of the same cases on ap- 
peal. The bonds issued, and the lands granted, as we bave before seen, 
under the authorities cited, upon the completion of the road, and the 
spécifie earnings of the road, thereafter arising, were the absolute prop- 
erty of the Central Pacific Railroad Company, in which the United States 
had no légal concern, whatever, except so far as their lien by Contract 
covers them. There is no élément of a trust, public, or otherwisç, in the 
case, as sometimes claimed, except in such sensé, as any common car- 
rier, whether by ox team, mule team, horse team, railway or steam-ship, 
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exercises a public trust, whicii is only subject to régulation under the 
police powers bf the govemmeht, state, or national, as the case may re- 
quire. That there is no elëineiit of trust in the case is ably shown by 
Mr. Justice Hunt, in U. S. \v. Raûroad Co., 11 Blatchf. 403, and his 
ruling on this point was afSrmed on appeal in 98 U. S. 570. But if 
there was a trust, as claimed, the administration of the laws relating to 
trusts is the peculiar province of courts of equity. It is no part of the 
functions of'cbaigress under the constitution. 

It is fùrther urged, that the judgment of imprisonment, only, was 
held to bé 'bèypnd the jurisdiction of the house.^that the house, or 
congress, inay investigate, and call upon the courts when so authorized, 
as in the présent act, to perform the judicial part of the work, by en forc- 
ing the requirement of the comtoissioners. But there is no such limita- 
tion in, tbe language of the court, as will be seen by re-examining the 
passages (juoted. On the eontrary, the want of power in the house to 
punish is grounded on the want of power to investigate at ail/ It is di- 
rectly said, in the case cited,, that the house may punish for côntempt, 
in certai^i speçified cases, wberein the power is conferred by the consti- 
tution, or Wjhçn necessary to the proper exécution of powèrs expressly 
conferred. And the court with référence to those instances, as we hâve 
seen, says, in ternaa: 

" Whether thç power of punishment in either house by fine and imprison- 
ment goes beyond this or not^ we are aure that no person caU be pUnished for 
contum^cyâà à witness before either house «wtesftis téstimony isrèquired in 
a mati&r ihto wMch that hoUse has jurisdtotion to inquire, and we feél 
eqUally sure- that neither of those bodies possesses the gênerai power of mak- 
ing irujuity into iheprivate affairs of the citizen. " Kilboum v. Thompson, 
103U,S.19Q., 

That was a case, like this, wherein the house was seeking to. inquire 
into the private affairs of thç debtpx, — seeking to ascertain what that 
debtor had done with his mooaey, some of which he held as a deposi- 
tary of thè Uaited States. The décision was not put upon the ground, 
that thé house côuld not in any case punish for côntempt, but, on the 
ground, that the house in cases like this, had no authority to make the 
inquiry at ail, and, consequently, there could be no punishment for côn- 
tempt,' either by the house, or any^other body or tribunal. 
• Under the* act now in question, congress has undertaken to authorize 
a commission to make inquiry into the private aflfairs of its créditer, — 
into the purpose, for which the debtor appropriated itsown funds, — 
which the suprême court, in the case cited, says it has no power lo do, 
and the commission is authorized to call upon the courts to aid it in its 
unlawful inquiry. The court is not called upon to act in any judicial 
proceedihg, or investigation pending before it, or befôre any other court, 
in the discharge of its judicial functions, or any matter ancillary to the 
exercise of its judicial functions. There is no case or controversy, at ail, 
pending before it of which the proceeding attempted to be autiiorized is 
a part, or to which it is ancillary or in any way pertinent. It does not 
appear to us, that it is contemplated by the act, that the court, in the 
investigation provided for, when called upon to aid the commission, 
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shall inquire beyond the point whether the question aeked is witliin the 
scope of the broad field of inquiry prescribed. And so the commission- 
ers claim, for they hâve conducted their investigation on that theory; 
and they insîst, that they are not bound by any mies of évidence, or, 
other principles of law observed by courts of justice, and by which the 
latter are guided, and controlled, in the ascertainment of facts in the 
course of ordinary judicial proceedings. If this be the correct view, the 
court is expected to compel an answer irrespective of any other consid- 
érations. Even questions criminating the witness, are tô be answered, 
the only protection to the party beiug that his ànswer shall not be used 
against him in a criminal prosecution, — a protection of little avail to 
any party, who should disclose criminal acts upon which an indictment 
could be found, and should upon compulsion indicate other sources of 
évidence, by means of which, the acts disclosed can be proved; and 
such acts may also constitute offenses under the laws of the state, against 
which congress can afford no immunity. 

As bearing ùpon the power of congress to compel an answer to crimi- 
nating questions, or compel the production of private papers, see Boyd 
V. U. S., 116 U. S. 616, 6 Sup. Ct. Rep. 524. The principles therein 
established are equally applicable to the rnatter now under considération. 
The court seems, therefore, to be called upon to compel, under process 
for contempt, an answer to any question which the commission sees fit 
to ask within the scope of the inquiry attempted to be authorized by the 
act. If this be so, the court is, simply, made an instrument by this 
act, in the hands of the commission, to exécute its unregulated and 
unrestricted will. The court is made the ministerial agent of the com- 
mission to perform its behests, whenever a witness refuses to respond 
to a question, or produce papers within the range of the authority at- 
tempted to be given by the statute. The judicial departraent of the 
government is, simply, made, by this act, an adjunct to the législative 
department in the exercise of its political and législative functions, 
and powers, to exécute its commands, — and that, too, in a matter into 
which congress, under the décision cited, has no jurisdiction whatever 
to inquire. I know of no power in congress, to ihus render the judi- 
cial department subordinate, or ancillary to the législative and executive 
departments of the government, or to either of them. If there is any 
one proposition immutably established, I had supposed it to be, that 
the judiciary department is absolutely independent of the other depart- 
ments of the government, — that it cannot be caUed upon to act a part 
subordinate to any other department of the government, or to a com- 
mission armed with exasperating inquisitorial powers over private af- 
fairs, unlimited by any considération other than its own unregulated 
discrétion. And so I understand the authorities to be. " The functions 
of the judges of the courts of the United States are strictly and exclu- 
sively judicial. They cannot, therefore, be called upon to advise the prés- 
ident in any interprétation of law, or to act as commissioners in cases 
of pensions or other like proceedings." 2 Story, Const. § 1777, and 
cases cited. 
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Thd coiarts, în this instance, are called upon not to exercise Iheir or- 
dinary jwwers in the administration of justice, but to assist congress in 
the exercise of its deliberative, législative, and political pbwers, — to aid 
it by irregular, and extraordinary, not to say unprecedented means, — to 
act as its agent in matters wholly foreign to the functions of the judj- 
ciary. In my judgment, therefore, reason and the authorities cited es- 
tablish, beyond reasonable ground for controversy, the proposition, that 
there is no lawful authority in the commissiofiers to compel answers to 
the varions questions propounded and set out in the pétition, or any of 
them, which the respondent refused to answer, nor can the courts be 
lawfuUy required to compel answers thereto. 

I concur in the order made, discharging the order to show cause. 

Sabin, J., (concurring,') In announcing my concurrence in the opin- 
ions ^of the circuit justice and ,the circuit judge in this matter, I do not 
deem it necessary to review at any length the questions by them so ably 
andsatisfactorily discussed and decided. In this application to the court 
to issue its subpœna, and compel answers to be made to the varions ques- 
tions propounded, the court is called upon to exercise no judicial func- 
tion or power, unless it be the very slight duty of determining whether 
or not the questions propounded are within the scope of the inquiry au- 
thorized by the act of congress creating the commission. The act itself 
is most broad and comprehensive in its terms, and imposes little, if any, 
restraint upon the commission in the field of its inquiry. It scarcely 
needs the ruling of a court todetermine whether the questions propounded, 
or any questions which may be propounded, by this commission, are 
within the scope and purview of the act creating the commission. But, 
aside from this most simple and limited duty, if duty it may be, the 
court has no judicial function to perform in this matter. It is simply 
called upon by the commission to exécute its will; to compel the at- 
tendance and obédience of witnesses, — a purely ministerial duty, — to 
serve as a convenient adjunct to the commission. I cannot think that 
the courts were organized for any such purpose, or that they can be 
called upon to perform any such duty. 

I need not ad vert to the nature and character of many of the ques- 
tions propounded by the commission, as appears from the record of this 
proceeding, answers to which the court is asked to compel. They seem 
to be quite in keeping with some of the extraordinary powers claimed 
and exercised by the commission, and to fuUy confirm their assumed 
right to disregard the usual and established rules of évidence and prin- 
ciples of law in conducting their investigations. And this court is se- 
riously asked to lend its aid in furtherance of such purpose. Many of 
the questions propounded would seem, from the record, to bave been 
answered as fully as it was possible for the witness to answer them. I 
do not, however, press this considération, as I think this décision should 
rest, not ùpon the simple fact as to whether or not the questions hâve 
been fully answered, but upon the broader and more important princi- 
ples which underlie this whole subject, to-wit: Has this commission 
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lawful right to hold this investigation] to propound thèse questions, and 
compel answers thereto; to inquire into the private afifairs of this respond- 
ent, or of the Central Pacific Railroad Company, or of any individual, 
and invoke the powers of this court to carry out such purpose? Thèse 
questions are so fuUy and ably discussed in the opinions rendered that 
further comment thereon seems unnecessary. 

It is not claimed that this is a "case" or a " controversy " between any 
parties to which the judicial power extends, and over which ithas proper 
jurisdiction. Neitlier the United States nor any other person is màking 
complaint against this respondent, Dr against said railroad company, in 
any form or manner known to judicial proceediiigs. No charges are 
made against the one or the other, by any one, of duties neglected or ob- 
ligations unfulfiUed. In regard to the very account immediately under 
considération by the commission, and in référence to which many of 
the questions were propounded, to which we are asked to compel answèrs, 
it is shown that this account was fully settled and adjusted by and .be- 
tween the "United States and said company long ago. Upon page 21 of-, 
the argument of the United States attorney, submitted in support of this 
motion, it is stated: 

"Some question was made as to whether, as a matter offact, the moneys 
covered by Mr. Stanford's vouchers had been included in the account rendered 
to the govemment for the purpose of ascertaining the net earnings of the 
company. The commissioners do not désire a décision based upon this ques- 
tion, and therefore concède, for the purpose of this motion, that the amounts 
in questioi} hâve not been chargedas against the United States, to the end 
that this matter may be disposed of entirely on its merits." 

If this be true, what interest, then, is it to the United States, even if 
it had a right so to do, to inquire how, or in what manner, this account 
accrued or was paid? It concerns the United States in no manner, — af- 
fects no pecuniary right or interest claimed by it, due or not matured. 
What interest, then, bas the United States in this inquiry beyond that 
of any third party whose curiosity might prompt him to inquire into 
that concerning which he bas no right or interest? Is not this, then, a 
mère idle inquiry, not made in the interest of, or to préserve or estab- 
lish the rights of, the govemment or any person? Has not any third 
person, to gratify an idle curiosity, the same right to institute thèse in- 
quiries, and invoke the aid of the courts in support thereof ? Courts do 
not entertain such investigations or inquiries, or lend their aid thereto. 
If this power of unlimited, inquisitorial investigation into the affairs of 
private corporations or companies, or of individuals, — and it concerns 
ail alike, — shall be once established, who can say where it will end, or 
what will be its limit of injustice at ail times, but more especially when 
called into exercise in times of political excitement, or under the influ- 
ence of partisan zeal or passion? In the close adhérence to well-settled 
principles of law, founded upon the just observance of the rights of ail 
parties, will we not find the greatest safety ^ike to public and private 
rights? 

Without further discussion of the subject, I fully concur iu the opin- 
ions read, and in the order made. 
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LoRiB ?;. NoETH Chicago City Ry. Co. and others. 
{Circuit aourt,N. D. minoU, May 18. 1887.) 

à StREETS — RiGHTS OF ABUTTING PkOPERTT OWNBBS — BaSBMKNT — OWNBESHIP 
OF FbE. 

An abutting property ownet has no other Interest in the streets of Chicago 
■ than ap eaàement m common with the public. The city owns the streets in 
, fee. 
'*; Eminent Domain— AppRortiiATïON of Propbett— Damages. 

Un^t'Oonst. 111. art. 3, § 13, providing that "private property shall not be 
taken Qi! damaged for public use -without just compensation," only damages 
for injuries caused by an actùal appropriation of private property need be 
pâid in àdtanôe. 
3. STbeet RAÉcttoADs— Damaghs^Remedt— At Law— Injonction. 

Spécial injury to property, reiSUlting froni the construction and maintenance 
of a ptreet railway in front thereof , must be remedied by an action at law for 
the spécial damage, and not by an injunction. For an injury sustained in 
common With the public atlûrge there is no remedy. 
«. Principal and Agent — Rbpudiating Unauthorized A,cts— Silence — Rati- 
fication, i 

Silence in not repudiatîng the unauthorized act of an agent, when such act 
is brought home to the knowledge of the principal, amounts to à ratilication 
on the part of the principal. 

ÂUan 0. Story, Geo. W, Kretmiger, and Jamea K. EdsaU, for complaînant. 
Goudy & Green, for défendants. 

Geesham, J. Thîs suitwas commenCed by Nathan Lorie against the 
North Chicago Street-Railroad Company, the Notfh Chicago City Railway 
Company, ânid other corporations and certain individuals, td enjoin the 
défendants fVoiii cbnstructing and operating a cable railway on Illinois 
stfeet, betweeri Wëïls and Clark streets, on Clark street north of Illinois 
Street; and iri âiid through the La Salle street tunnel, in the city of Chi- 
cago. The qu'estions which are how before' the court arise upon the com- 
plaihant's hlotibn for a proyisional injunction. The complainant owns 
& lot, and thè^ buildings thèreon, at the north-west corner of Clark and 
minois streets; hi§ frontage being 50feet on Clark street, and 80 feet on 
Illinois stréèi; IV is at this point that the railway passes from one street 
into the'otheV.' ' 

The cionrt should not thus reach otit its strong arm unless the facts 
clëarly càll fol" such action. Even if the right to construct and operate 
the railway isûot clea'r,the complainant is not entitled to the relief prayed 
for uiiléss he hàs beén, or wîU be, disturbëd in the enjoyment of his prop- 
erty, for whicih he has no adéquate rein ëdy at law. The complainant 
hàs no other* îflterèst or right in the streets, iricluding the tunnel, than 
^h easement'ifl common with the pTithlic. His propriètary right does 
not extend tO the middle of the street. The city owns the streets in fee. 
The complàiïiâht's property has not, therefore, been appropriated; nor 
is it proposed^to appropriàteany part of it for the use of the North Chi- 
cago Street-Railroad Company, No direct or physical injury can resuit 
to the complainant from the construction and opération of the railway 
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in front of his premises. ïhe constitution of Illinois déclares that"pri- 
vate property shall not be taken or damaged for public use without com* 
pensation." The damage, however, which the plaintiflf will sustain, if 
any, by the construction and opération of the tracks over the streets in 
front of his property, will not be a damage, within the meaning qf the 
■constitution, for which conipensation must be made in advance. The 
damage contemplated by the- constitution is an injury resulting to the 
owner from an actual appropriation of his-private property, and it may 
be that the taking of part only of a lot or parcel of land will entitle the 
owner to compensation in advance for the injury resulting thereby to the 
Tinappropriated part. Stetgon v. Railroad Go., 75 lU. 74. 

If the complainant can show that the construction and maintenance 
of the tracks in front of his premises will resuit in spécial injury to him^ 
— not a mère injury which he will sustain in common with the public 
at large, — his remedy wîU be at law for the spécial damage, and not by 
injunction. Osbome v. RaUrmd Oo., 5 Blatchf. 366; Ownier v. EaUway 
Co., 6 Blatchf. 487; Railroad Go. v. Prudden, 20 N. J. Eq. 530; 2a- 
briskie v. Railroad Cb.,13 N. J. Eq. 314; Hinchman v. Railroad Go. ,17 N. 
J. Eq. 75; Chicago v. Building Ass*»,, 102 111. 379. The évidence fails 
to show, however, that the complainant's property wiU be materially in- 
jured by the construction and opération of the railway in front of it, or 
that he will sustain ^ny spécial damage from the use which it is pro- 
posed to make of the tunnel. Àfter it was definitely determined that 
îhe tracks should turn fromNorth Clark street into Illinois, street, the 
complainant by his agent, Samuel Glickauf, leased his rooms on the 
grourid flopr, and the basehient théréunder, to T. T. Cdnklin &; Co. for 
five years, at an aimual rentalof $4,200 a year. The lessees desired to 
occupy this property— 80 oHé of the ârm swears — ^because of the sup- 
posed advantage it would dérive as a business point from the construc- 
tion and maintenance of the tracks in front ofit. It is in évidence in 
behalf of the défendants, and not denied by the domplainant, that this 
is a better rental than the complainant ever before received for the pjop- 
«rty. In brief, instead of the évidence showing thàt the complainant's 
property will be injured by the maintenance of the tracks in front of it, 
it shb#s that its rental value bas been increased. ' 

A pétition was presented to the common council in June, 1886, pïay- 
ing thiat the North Chicago Street-Railroad Company be allô\ved to con- 
struct i.ts tracks over and upon Illinois street. With the complainant's 
Tiame, th6 pétition contâined the sigilafures of ttie requisite number of 
property holders, ànd without his name it did not. So far as the évi- 
dence shows, he neyer, until April 28, 1887, claimed that Glickauf 
signed his name without âuthority. In his affidavit made on that day, 
the complainant stated that he never authorized any one to sign the pé- 
tition for him; and thait'tie "néver heard or knew until quite recently 
"that it was contemplated to cohstruct and maintain, at thé corner of Il- 
linois and Clark streets in said city, 36 wheels, 36 inches in diameter, 
in rows 18 inches beheath the surface of the street. '' He does not swear 
in this affidavit that he never knew or heard until recently that hié nàme 
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had been signed to the pétition; and it is fair to înfer that he knew what 
Glickauf had done, and that his objection was not to the construction 
of the road, but to the wheels being placed under the surface of the 
Street in front of his building. It is doing the complainant no injustice 
to' sày thàt, if he did not actually authorize his agent to sign his name 
to the .pétition, he knew it had been so signed, long before this suit was 
brought, and by his silence acquiesced in it. It is significant in this 
connection that, while Glickauf swears he signed the complainant's name 
to the pétition without authority, he does not swear that he never in- 
forméd the complainant what he had done. 

The évidence does not, fairly justify the charge in the bill that the ex- 
cavations which hâve been or wiU be made for the wheels in front of the 
comi^lainant's building will weaken the foundations, and thereby impair 
the value of his property. 

The motion for a preliminary injunction is denied. 



PoTTS, Assignée, etc., ■». Wallace. 
(Circuit Court, E. D. New Tork. October 8, 1887.) 

CORFOBATIONS— SUBSCRIPTION— TeNDBB OP FdLL AmOUNT— RkFUSAL— FaiLTJBB 
OF OOEPORATION-^SUBSEQUENT LlABIUTY OF SUBSCBrBBK, ' 

A tender, during the solvency of a corporation, by a subscriber to its stock, 
of the full amount of his subscription, and demand for issue of certiflcate, 
which tender is, without le^al cause, declined, and the issue of certiâcate re- 
f used, extinguishes the obligation to pay the subscription, as against the as- 
signée of the corporation, when it has become insolvenu 

On Motion for New Trial. 
Sidney Ward^ for plaintiff. 
Tracy, CaÛin & Hudson, for défendant. 

Benedict, J. At the trial of this cause a verdict for the plaintiff was 
directed, under the impression that récent décisions of the suprême court 
of the United States compelled such a détermination. A more careful 
éxamination of those décisions, in the lightof the argument addressed to 
me on the motion for a new trial, has shown that none of the décisions 
of the suprême court upon which the plaintiff relies has gone so far as to 
hold that a subscriber lo the stock of a corporation is liable tothe as- 
signée of the .corporation after the insolvency of the corporation for the 
amount of his subscription, when he shows, as in this case, that during 
the solvency of the corporation he duly and in good faith tendered the 
Eorporation the full amount of his subscription, and demanded a certifi- 
, cate .of stock to the amount ; and that the corporation, being still solvent, 
without légal cause refused to reçoive the subscription, and issue the cer- 
tificate. 
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Upon such a state of facts, in my opinion it should be held that the 
obligation to pay the subscription had been extinguished, and I find no 
case that compels a différent décision. As the verdict was directed upon 
this point alone, the resuit is that the verdict must be set aside, and a 
new trial had. 



WÀLL V. Equitable Life Assur. Soc. 
{Ovrcuit Court, W. D. Missouri, W. D. 1887.) 

1. Life iNSTmANCE — Polict IssnBD ra Netît York— Deliveby m Missouki. 

A policy of Insurance issued by a New York company to a citizen of Mis- 
souri, upon an application made in Missouri, and forwarded to the company 
in New York, where It is accepted, tixe policy drawn and signed, and returned 
to Missouri to be delivered to tlie insured, by the terms of which policy the 
prémiums are to be paid to the company in New York, and the sum insured, 
when due, to be payable at the office in New York, is subject to the Missouri 
Btatutes governing policies of life Insurance delivered in that state. 

8. Samb— Tbmporabt Instjbahcb— Patment of Two Pkbmitjms— T'okfeitukb. 
Bev. St. Mo. § 5988, provides that no policy of Insurance on life hereafter 
issued by a company authorized to do business inthis state shall, after pay-' 
ment pf two full annual prémiums, be forfeited or become void by reason of 
non-piayment of prémiums, and also provides for temporary Insurance. Sec- 
tion tS9o5 provides that, upon death of the insured during the term of tempo- 
rary Insurance, as provided in section 5983, and where no condition of the 
policy is violated except non-payment of premiums.the company shall be liable 
for the full amount insured, as if there had been no default in payment. Held, 
that a provision in a policy which required the payment of tnree full annual 
prémiums before the insured was entitled to temporary Insurance is void. 

Action upon a life insurance policy issued by défendant upon the life 
of plâintiff's husband. 

Plaintiff allèges in the second count of the amended pétition that the 
défendant is a corporation created and existing under the laws of the state 
of New York, and is doing business as a life insurance company in the 
state of Missouri, and is subject to the laws of said state; that the policy 
Bued on was executed on the twenty-third day of December, 1880, by 
the défendant, and delivered to the insured, who was then and remained 
a résident of the state of Missouri, by the terms of which policy défend- 
ant agreed to pay this plaintiff, within 60 day s after proof of death, to 
be fumished défendant at its office in New York, $5,000; that the in- 
sured paid the annual prémiums for the years 1881 and 1882, when due, 
in addition to the premium paid at the time of issuing the policy, mak- 
ing three full annual payments of prémiums; that by virtue of thèse pay- 
ments the said policy, on the fifteenth day of December, 1883, had ac- 
quired a net value and was worth the sum of $161.05, coraputed upon 
the American table of mortality; that neither the insured nor the plain- 
tilf was indebted to défendant at that time for unpaid prémiums, or on 
any other account; that the insured at that time was 39 years old; that 
three-iburths of such net value of said policy, applied and taken as a net 
single premium for temporary insurance for the amount written in the 
v.32F.no.4-»-18 
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policy, éntitled said insured tb a tempôrary insurance foT said amount 
for a term expiring August 30, 1886; and that said policy was, by rear 
son of the premises and tlie provisions of the statutes of Missouri, kept 
and continued in full force and efFect unfiJ said August 30, 1886. The 
insured died January 21, 1884. Plaintiffasks judgment for said sum 
of $5,000, and interest. 

Défendant, for answer to the second count of the amended pétition, 
allèges that the policy sued on was executed for the défendant at its office 
in New York; that the premiums were paj'able there,it being, however, 
provided in the policy that at the pleasure of défendant suitable persons 
might be authorized to receive such payments, but only on production 
of the Company 's receipts therefor signed by the New York officers; that 
the loss in case of death was to be paid at the New York office. 

And défendant avers (1) that^ by reason of the contract being so by it 
«xecuted, and so by it performed in the state of New York, it was a con- 
tract under, and tobeconstnied andgoverped by, the laws of New York, 
and not by the laws of any other state, and that defendant's obligation 
was not within the purview of any law of Missouri touching policies of 
insurance, nor subject to be modified , or affected thereby; (2) that, in 
• the application for insurance^ the insured, in considération of the agree- 
ments in the policy, thereby applied for, (being the agreement in said 
policy providing for paid-iip insurance ïh the event of the surrehder of 
the policy at certain periods and under certain conditions specifled,) 
■waived and relinquished ail right or claim to any other surrender value 
than so provided, whether péquired by a statute of any state or not. 

Défendant further states that the said agreement last above mentioned 
and contained in said policy, and in considération of which agreement 
said Samuel E. Wall so wàived and relinquished as aforesaid ail right 
or claim to any other surrender value than that so provided, was in the 
•words foUowing, to-wit: 

"And furthter, that if premiums upon this policy, for not less than three 
complète years of assurance, s hall hâve been duly reeeived bysald soclety, 
and this policy shOuld thereafter become void in conséquence of def ault in 
payment of a subséquent premium, said society will issue, in lieu of such 
policy, a new paid-up policy, without participation in profits, in favorof said 
Alice L. Wall, if living, and if not living, to the ehildren of said Samuel E. 
Wall, or their guardian, for their use; or, if there be no ehildren surviving, 
then to the execiitors, administrators, or assigns of said Samuel E. Wall, 
for the entire àmount which the full réserve on this policy, according to the 
présent légal standard of the state of New York, will then purchase as a sin- 
gle premium, calculated by the rêgular table for single premium policies, now 
published and in use by the society: provided, however, that tbis policy shall 
be surrendered, (iuly receipted, within six months of the date of default in 
payment ofpreniiiim as mentioned above." 

And défendant avers that even if said policy of insurance and this de- 
fendant'scontracttherein or obligation thereunder had otherwise been 
within the ipurview of or subjeot to be modified or affected by any pro- 
vision of any law of the state of Missouri touching policies of insurance 
on life, which défendant dénies, yet, by reason of the premises, the plain- 
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tiff is egtopped from claiming the benefit of any provision of any law of 
thè staté ôf Missouri, if any such there be, for any other or différent sur- 
rendêr value or upon any other or différent conditions from those in said 
policy stipulaled for as above set forth; jand further avers that said pol- 
icy of insurance bas never been surrendered or ôffered to be surrendered 
to this défendant. 

The plaintifif moved to strike out so much of the answer to the amended 
pétition as is set out above, on the grounds, viz. , that the raatter No. 1 
is a mère conclusion of law, and incorrect, — as, upon the allégations of 
the pétition and the admissions in the answer, the policy sued on was 
subject to the provisions of the Missouri statutes; that the alleged waiver 
set out is vdid because contrary to public policy ahd the laws of this 
state, and declared nuU and void by the statutes of this state. 

Kames & Krantkofi, for plaintiff. 

HUchcock, MadiU <fc Mnkdnburg, for défendant. 

Bbewek, J. This case is submitted on a motion to strike out parts of 
the answer. Involved in this motion are two questions: Mrst, is the 
contract sued on governed and to be construed by the laws of the state 
of New York or by the laws of the state of Missouri? Second, if subject 
to the laws of Missouri, is the stipulation in respect to forfeiture légal and 
binding as a waiver of the provisions of the Missouri statutes? In re- 
spect to the first question, thèse, I think, must be taken as the accepted 
facts: The défendant is a New York corporation doing business in the 
state of Missouri; the insured was a citizen and résident of Missouri, and 
made bis application hère, which was forwarded to New York; the ap- 
plication was accepted, the policy fuUy prepared and signed in that state, 
and sent to Missouri, and delivered to the applicant hère. By the terms 
of the policy, ail premiums are payable at the defendant's office in New 
York. If the sum insured should become payable, the payment is to 
be madè at its office in New York. None of the terms of the policy can 
be modified except by one of the four gênerai officers of the society, and 
no modification is claimed. Under thèse facts I hâve little doubt as to 
the tr.ué answer to be made to this first question. In White v. Insurance 
Oo., 4 Dill. 177, it was held that the act of the législature of the state of 
Missouri of March 23, 1874, in respect te policics of life insurance, ex- 
tends to ail policies delivered in this state after the act went into effect. 
That Was a suit against a foreign insurance company doing business in 
this state. In Fktcher v. Insurance Co., 13 Fed. Rep. 526, it was held 
that a foreign insurance company cannot withdraw itself from the opér- 
ation of the statutes of a state in which it does business, by the insertion 
of clauses in its policies. That was a case in which the défendant com- 
pany insisted that, by virtue of certain clauses in the application, the 
contract was to be finally and fully executed in New York. In his opin- 
ion, an opinion concurred in by Circuit Judge McCbaey, Judge Treat 
lises this language: 

"The défetidant corporation, having been permitted to do business in Mis- 
souri under the statutes of the latter, was bound byall the provisions of those 
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Btatutes, and could- not, by thé insertion of any of the many clauses of Itj 
forms- of application, etc., withdraw itself from the obligatory force of the 
statute. The contract of insurance, therefore, is a Missouri contraçt, and 
subject to the local law." 

This case was taken to the suprême court of the United States and is 
reported in 117 U. S. 519, 6 Sup. Ct. Rep. 837. The case was there 
decided upon a différent question, but in the statement of facts, whieh, 
as it appears, was prepared by the justice writing the opinion, is this 
language: 

"The Company is a corporation under the laws of New York, but it aiso 
transacts business in Missouri, through agents residing there, and, of course, 
with référence to the business done in that state, is suibject to its laws." 

In view of thèse authorities, and considering the reasoning of Judge 
Teeat in the opinion above referred to, I deem it unnecessary to discuss 
this question further, and simply hold that the Missouri statute controls. 
See, also, Ehrman v. Insurance Co., 1 MoCrary, 123, 1 Fed. Rep. 471; 
In re Insurance Co., 22 Fed. Rep, 109; Paid v. Virginia,, 8 Wall. 168. 

In respect to the second question, the foUowing are the two sections 
of the statutes which are applicable: 

Section 5983, 2 Kev. St. "No policy of insurance on life hereaf ter issued 
by any life insurance company authorized todo business in tîiis state, on and 
al ter the flrst day of August, A. D. 1879, shall, after payment upon it of two 
full annual preniiums, beforfeited or b'ecome void, by reason of the non-pay- 
tnentof premium thereon, but it shall be subject to the folio wing rules of 
commutation, to-wit:" [Then follows a statement of the mode of coraputing 
the amount payable in such case.] 

Section 5985. "If the death of the insured occur within the term of tempo- 
rary insurance eovered by the value of the policy as determined in section 
fivethousand nine hundred and eighty-three, and if no condition of the insur- 
ance otherthan the payment of premiums shall hâve been violated by the in- 
sured, the Company shall be bound to pay the amount of the policy, the same 
as if there had been no default in the payment of the premium, anything in 
the policy to the contrary notwitlistanding. " 

Now, in the policy sued on there is a non-forfeiture clause, but con- 
taining a différent provision, and it is alleged that in the application the 
insured waived and relinquished ail rightor claim to any other surrender 
value than that provided in the policy, whether required by the statute of 
the state or not. This is the doubtful question. It is strenuously in- 
sisted by the défendant that the statute of Missouri neither forbids, nor dé- 
clares null, nor makes anywise illégal, such a waiver as the one in ques- 
tion; that it merely gives a right or privilège to the insured which, like 
any other personal right or privilegCj he may for sufficient considération 
waive, and that such a waiver, not being forbidden by the statute, is not 
contrary to public policy in any such sensé as that the courts should re- 
fuse to enforce it. Back of this argument and strongly supporting it is 
that liberty of contract which courts are so strenuous to uphold. 

While I am constrained to hold adversely to the défendant, it is with 
grave doubts as to the correctness of my conclusion. In the flrst place, 
a technical argument can be made on the language of the statute. It 
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says the value of the policy skall be determined in a certain way, and 
then that, if the death of the insured occur during the term of temporary 
Insurance covered by the value of the policy thus determined, the Com- 
pany shaU be bound to pay the amount of the policy, "anything in the 
policy to the contrary notwithstanding." This language is broad enough 
to include a waiver, and may be construed as meaning that no stipula- 
tion, no waiver, no agreement for a différent forfeiture, — in fact nothing 
that a party can put into a policy, — shall defeat the right to recover the 
fuU amount, if death occurs during this time of temporary insurance. 
Of course, this is a purely technical construction of the statute, and I 
am disposed to rest my conclusion more upon the matter of public pol- 
icy. And hère the history of insurance must be taken into considéra- 
tion. It is notorious that many insurance companies were rigorous in 
insisting upon forfeitures, sometimes under very inéquitable circum- 
stances, and there was no little public clamor by reason thereof. Such 
clamor prompted many législatures to interfère, and to seek by législa- 
tion to protect what they supposed the rights of the insured. Such 
seems tô bave been the thought.of the Missouri législature, and it evi- 
dently intend ed by its législation to provide a fixed and absolute rule 
applicable to alL cases, — ^absolute and universal, because if it applied 
only in cases in which'the policies were silent, or if it could be waived 
or changed, a child can see that it would protect only so far as the in- 
surance companies were willing. So, although no words of penalty are 
attached, no express déniai of the right to waive, in fact no words of né- 
gation in any direction, yet it seems to me fair to say that the affirma- 
tive language of this statute discloses a public policy which no court 
ought to question or refuse to enforce. Railway Co. v. Peavey, 29 Kan. 
169. The législature has by this language declared a rule in respect to 
forfeitures in life insurance policies; it has thus established the policy 
which it believes should obtain in this state, and, though sitting on the 
fédéral bench, it is my duty to administer the laws of this state in the 
spirit in which they were-çnacted, and to uphold both their letter and 
their spirit. Itis voluntary with any foreign insurance company whether 
it shall corne into this state to transact business; coming in, it should be 
willing to comply with ail the statutes as to aU business arising within 
this state, and no court, least of ail a fédéral court, should hasten to re- 
lease it from this obligation. From thèse views and with this feeling, I 
am constrained, though with grave doubts, to sustain the motion to 
strike out. 
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Van Wickle v. Manhattan Ry. Co. 

{Circuit Court, S. D. New York. January 14, 1886.) 

Master awd Sbbvaht— Fellow-Sebvants — Bnqineer and Tback-Repaiheb. 
A track-repairer and an engineer of an elevated railroad company are fel- 
low-servants, and for a personallnjury resulting to the former, while in the 
courge of his employment, solely from the négligence of the latter in run- 
ning his train at too high a rate of speed, the company is not liable; auch nég- 
ligence of the en^^ineer being one of the natural and ordinary risks incident 
to the track-repairer'8 employment.* 

At Law. On motion for new trial. 
Edward Qebhard, for plaintiff. 
Hugh L. (Me, for défendant. 

CoxE, J. The plaintiff, while engaged as track-repairer upon the 
structure of the elevated railroad on Sixth avenue, New York, was in- 
jured solely by the négligence of an engineer in running his train at too 
high a rate of speed. Both were employés of the défendant. The court 
directed a verdict for the défendant, upon the ground that the engineer 
and the plaintiff w^ere fellow-servants, and for the ïormer's négligence, it 
being one of the natural and ordinary risks incident to the work in which 
plaintiff was engaged, no action could be maintained by him against the 
common master. The plaintiff now moves for a new trial. 

It cannot be denied that the raie which exempts the master from lia- 
bility in such cases is being gradually relaxed, so as to permit recover- 
ies in many cases which would bave been promptly dismiséed a few years 
ago. Indeed, it may be said that the tendency of many récent décisions 
— noticeably, Garrahy v. Kanms R. Co., 25 Fed. Rèp. 258 — is to re- 
strict it to such narrow limits that, practicaUy, it exists in name only. 
Recognizing the marked lack of unanimity among the décisions, it may 
still be confidently afHrmed that the proposition that persons holding 
the relation that Ûiis plaintiff and the engineer held to each other, are 
fellow-servants is maintained by a great prépondérance of authority. 
Whether the reasons which brought the rule into being require that it 
should ptill be maintained, may weU be doubted but it is entirely clear 
that so far at least as this circuit is concerned the rule is still recognîzed 
and enforced. The following authorities, among others, sustain the 
view taken upon thé trial: Randail v. Railroad Co., 109 U. S. 478, 3 
Sup. et. Rep. 322; Boldt v. RaUroad Co., 18 N. Y. 482; Coon v. Rail- 
road Co., 5 N. Y. 492; Vick v. Railroad Go., 95 N. Y. 267; Brick v, 
Railroad Go., 98 N. Y. 211; Quinn v. Lighterage Co., 23 Blatchf. 209,. 
28 Fed. Rep. 363. 

The motion for a new trial is denied. 

'Upon the point as to who are fellow-servants within the meanîng of the rule ex- 
empting the master from liability for injuries resulting to an employé through the 
négligence of a co-servant, see Heddon v. Sailroad Co., (Utab,) 16 Fac. Rep. — , and 
•^ote. 
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Halsted and others v. Steaus. 
(Circuit Cowri, H. New Jersey. October 5, 1887.) 

1. ASSIGNMENT FOR Bene^it op Creditors — Pbepekences. 

tJnder the statute of New Jersey (Revision, p. 36,) declaring void ail pref- 
ereùcés in assignments for the Éenofit of creditors, an assignment for the 
benéfit of creditors containing préférences, made in New York by a flrm doing 
business there, is not void against a flrm of creditors doing business in New 
York, one of whose members is a résident of New Jersey.^ 

3. Same — Attachmknt in Anothbr State. 

1 Where one made an assignment for the benefit of creditors in New York, 
the subséquent attachment in New Jersey by a New York créditer of a debt 
owing to the as&ignor is not of itself a défense to au action by the assignée 
for the recovery of the debt. 

-3. Samb. 

The attaçhment of a debt in New Jersey by a résident of New York, af ter the 
exécution in New York, by the owner of the debt, of an assignment for the 
bëneflti of creditors, will not prevent the fédéral courts from entertaining a 
suit by the assignée for the recovery of the debt. 

JicÇbrter, W'Ùliajmscm & MçCarter, for plaintiËFs. 
B. Éyington and Edward M. Colie, for défendant. 

Bradley, Justice. This is an action of indébitatm assumpsit, brought 
by tte plaintifis for the use of their assignée, Jjcwis May, aJl citizens of 
New York, against Straus, a citizen of New Jersey. The défendant 
pjeaded in abatement that, before the bringing of this suit, the debt sued 
for was attached by writ of attaçhment issued out of the suprême court 
of New Jersey, at the suit of certain persons trading under the ârm name 
-of Deering, MUliken <& Co., (one of whom was a citizen of New Jersey, 
the others not,) creditors of Halsted, Haines & Co., the plaintifis in 
this suit; and that the attaçhment had gone to judgœent by default 
•against the latter, and a sdre fadas against the défendant, to show cause 
why he should not pay the debt involved in this suit to the said plain- 
tifi's in attaçhment. The plaintiffs replied that before the exécution of 
s&ià attaçhment Halsted, Haines & Ce, who were doing business in 
New York, made a gênerai deed of assignment of ail their property and 
assets, both partnership and personal, including the debt now in dispute, 
to the said Lewis May, iu trust for the creditors of said firm of Halsted, 
Haines & Co., and of the individaal members of said firm, in the man- 
ner and proportions set forth in said deed, which is fuUy set out in the 
replication; that May accepted said trust, and proceeded to exécute the 
same; that the attaçhment referred to in the plea was issued to recover 
a debt incurred by Halsted, Haines & Co. in New York, where said firm 
of Deering, Milliken & Co. transacted business, and that they haye never 
•çarried on business in New Jersey. It appeared by the deed of assign- 
ment set out in the replication that the assignors made préférences in 

*A voluntary gênerai assignment for the benefit of créditera, if valid where. made, 
will bé valid to ttansfer personal property wherever sltuated, except as It conSicts with 
ihe rights of résident creditors.-- Schuler V. Israël, 27 Fed.Kep. 851. 
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favor of certain of their creditors. The défendant demurred to thîs re- 
plication on the folio wing grounds: " 

(1) Thatthe assignment wasimmaterial; the mère existence of the attach- 
ment was sufflcient to protect the défendant from paying the debt to Halsted, 
Haines & Co., or their assignée. (2) That the state court having assumed 
jurisdiction of the subject-matter, and impounded the debt by attachment, 
the fédéral court will not entertain a sait for the same debt, (3) That the 
deed of assignaient, not being for the equal beneflt of ail the creditors, is void 
in New Jersey as against Deering, Milliken & Co., one of whose partners was 
a citizen of New Jersey. 

Taking up the last point first, it is true that the statute of New Jersey 
déclares that assignments in trust for the benefitof creditors shali te for 
their equal benefit, in proportion to their several demanda, and that ail 
préférences shall be deemed fraudaient and void. But this law ap- 
plies only to New Jersey assignments, and not to those made in çther 
statés, which affect property or creditors in New Jersey. It has.been 
distinctly' held by the courts of New Jersey that a voluntary assignment 
made by a non-resident debtor, which is valid by the law of the place 
where made, cannot be impeached in New Jersey, with regard to prop- 
erty situated there, by non-resident debtors. Bentley v. Whittemore, 19 N. 
J. Eq. 462; Moore v. Bonnell, 31 N. J. Law, 90. The exécution of for- 
eign assignments in New Jersey will be enforced by its courts as a matr 
ter of comity, except when it would injure its own citizens; then it will 
not. If Deering, Milliken & Co. were à New Jersey firm, they could 
successfully resist the exécution of the assignment in this case. But 
they are not; they are a New York firm. New York is their business 
résidence and domicile. The mère fact that one of the partners résides 
in New Jersey cannot alter the case. The New Jersey courts, in carry- 
ing out thé pçlicy of its statute for the protection of its citizens, by refus- 
ing to carry into effect a valid foreign assignment, will be governed by 
reasonable rules of gênerai jurisprudence; and it seems to me that to re- 
fuse validity to the assignment in the présent case, would be unreasona- 
ble and uncalled for. 

As to the first point, that the mère existence of an attachment is a 
sufficient défense against the payment of a debt, it seems to me that the 
défendant has confounded things that are différent. The attachment of 
the goods of A., or of a debt due to A. by a créditer of A., of course pro- 
tects the garnishee from delivering the goods or paying the debt to A. 
But if they are the goods of B. , or the debt sought to be attached is due 
to B., and not to A., the attachment in such case is no excuse to the 
garnishee for not delivering to B. his goods, or paying to him his debt. 
The calling of the goods or debt A. 's, does not make them so, and does 
not bind B. in the slightest degree. It is an inControvertible rule of law 
that no man can take my property on the plea that it belongs to him, or 
to another against whom he has a process, without being liable to me in 
an action for its recovery. If a sherifiF takes it on exécution or attach- 
ment against another, I may sue him in trespass or trover. Where there 
can be no actual taking, as the attachment or séquestration of a debt, 
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my position is not changed by service of the writ. I cannot, indeed, 
sue the officer, for he bas taken nothing belonging to me; but neither 
can he prevent me from suing my debtor. It is the latter's lookout to 
see that he does not hâve to pay the debt twice. 

And, as bearing on the second point, snob a suit may be brought in 
a United States court as well as a state court, except when Ihe suit is 
brought for goods in the handsof a state ofRcer. In such a case, to pre- 
vent an unseemly conflict, the fédéral courts will not entertain jurisdic- 
tion; nor, for the same reason, will the state courts entertain jurisdiction 
of a suit for goods in the hands of a United States officer. 

As to an attachment being a proceeding m rem, it is only such in a 
modified sensé. A personal judgment cannot be obtained, but only a 
judgment that will afifect the thing attached. Also, when goods are at- 
tached, they may be held by the officer to await the resuit of the litiga- 
tion; and when debts and crédits are attached, the debtor cannot pay 
them to the person who is défendant in attachment at the time the at- 
tachment is levied. In thèse respects, the proceeding is a proceeding in 
rem. But there is nothing in the nature of an attachment to prevent a 
man, who has nothing to with it, from recovering his goods or coUecting 
bis debts against any person who is liable to him for them. 

Judgment will be entered for the plaintiffa. 



HicKS V. Beakdsley and another. 

{Circuit Court, 8. D. New York. September 21, 1887.) 

Patents fob IinrENTiONS— Infrikgkment— Pkbliminaby Injukction. 

On motion for preliminary injunotion to restrain the infringementof letters 
patent Ko. 136,347, granted to D. W. Thompson, in 1872, for flre-kindlers, held. 
that in view of the f act that in another action pending in another district of 
the same circuit, brought by complainant against the manufacturers from 
whom défendants obtain the article alleged to infringe, a similar motion had 
been made and denied, with leave to renew, and in view of the fact that de- 
fendants vigorously assail the validity of complainant' s patent, the motion 
should be denied, with leave to renew when an injunction is obtained against 
the manufacturers. 

Wm. H. King, for complainant. 

M. B. Andrus and James A. Whiiney, for défendants. 

Lacombe, J. The complainant moves for a preliminary injunotion 
to restrain infringement of a certain patent (No. 126 ,347) for fire-kindlers. 
The patent was granted to D. W. Thompson, in 1872, and assigned to 
complainant in August last, a few days before the bringing of this suit. 
Défendants do not manufacture the articles which it is claimed infringe 
the Thompson patent; they obtain them from one George S. Geer, against 
whom complainant has a suit pending in the Northern district of thia 
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etate. No preliminary injunclion has been granted in the Geer suit^ 
corhplainant's motion for that relief having been denied, with leave to 
reriew'. The validity of the Thompson patent is vigorously assailed by 
the défendants, many prior patents for fire-kindlers being submitted with 
the opposing afïidavits. 

Iri view of ail the facts, the manufacturer being a résident of the 
Northern district where he has been regularly served, and has appeared 
by counsel, the motion for a preliminary injunction is denied, with leave 
to renew when an injunction, preliminary or final, is obtained against 
the maiiufacturer. 



MoEss V. Manchestee and others. 
(Circuit Court, M. B. Nm York. September 14, 1887.) 

1. Patents foe Inventions— Deess-Fobmb—Infrikgkment. 

Letters patent Ko. 238,340, issued October 13, 1880, to John Hall, for a new 
and useful dress-form, to be employed to support "and extend a lady's dress 
while in process of construction, the second claim of which is fora combina- 
tion, one essential élément of which is double braces extending in opposite 
directions, held not to be infringed by the dress-forms made by défendants, as 
the braces employed in making the latter dress-forms are not of the same 
length, and do not extend in opposite but in the same direction. 

3. Samb— Lack of Invention. 

In letters patent No. 336,887, granted January 35, 1881, to John Hall, for a 
dress-form to be employed to support and extend a lady's dress while in pro- 
cess of construction, the second claim which- is for the combination with 
the adjustable ribs of a dress-form of a non-elastic band or tape, which is 
provided with a scale and secured to the ribs, involves no invention, and the 
patent, so far as said claim is concerned, is void. 

Jn Equity. 

Peahody, Baker & Peabody, for plaintiff. 

Oifford & Brown, for défendants. 

Benedigt, J. This action is founded on two United States patents: 
one, No. 233,240, granted October 12, 1880; the other, No. 236,887, 
granted January 25, 1881 , — to John Hall. The plaintiff sues as the as- 
signée of Hall. The charge is that the défendants hâve infringed the 
second claim of each of the above-meiationed patents by making a dress- 
form, the description of which is not in dispute. Patent No. 233,240 
is for a new and useful dress-form, to be employed to support and ex- 
tend a lady's dress while in process of construction. The second claim 
of the patent isas follows: "In combination with the standard, a, and 
ribs, c, the double braces, e, and sliding blocks,/*and/^, and rests, h^ 
and h^, substantially as and for the purpose set forth." This claim is for 
a combination, one essential élément of which is the double braces, which, 
as the speciiications and drawings clearly show, are intended to extend 
in opposite directions. In the dress-forms complained of, this élément 



- WIBT V. BBOWN. 283 

is wanting. The traces employed by the défendants în the dress-forms 
are not of the same length, and they do not extend in opposite but in 
the same direction, whereby a substantial advantage is secured, in that 
a shorter standard may be used. This différence between the two con- 
trivances appears to me to be substantial, and not colorable, and it is 
not a mère impro veinent on the plaintiflPs combination. The combina- 
tion of the plaintifF is not employed by the défendants. They use a 
différent combination, and their dress-form.is therefore no infringement 
upon the Hall patent; assumiiig that patent to be valid, which may be 
doubted. 

The charge of infringing patent No. 236,887 must aiso fail. The 
second daim of the patent is as follows: "The combination with the ad- 
justable ribs of a dress-form of a non-elastic band or tape, which is pro- 
vided with a scale and secured to the ribs, substantially as set forth." 
If the addition of a non-elastic tape measure in connection with the ribs 
of a dress-form be admîttedto constitute a combination in the légal sensé, 
which I do not believe, such a use of such a measure described in the 
second claim of the patent in question involved no invention, and the 
patent, so far as the second claim is cûncemed, is void. 



WlBT V. Bbown. 
(Circuit Court, B. D. New York. September 19, 1887.) 

1. Patents fok Inventions— Claims— Eléments of Combination. 

In letters patent No. 811,554, granted to Paul B. Wirt, February 3, 1885, for 
an improvement in f oautain pens, the first claim was for " the combination of 
an ink réservoir with a nozzle fltted thereto, and carrying the pen, and the 
rubber shaf t extending tbrongh the nozzle in ths space between the inner face 
of the latter and the upper face of the pen, and held witbin the nozzle at an 
intermediate point of its length, one end of the shaft extending beyond the 
nozzle into the ink réservoir, so as to draw the ink downward f rom the same, 
and the other end lies over the pen, so that when the latter is pressed down- 
ward in writing, it cornes in contact with the shaft to produce capillary at- 
traction, and cause the feeding of the ink downward upon the pen." Beld, 
that a shaft having a fulcrum in the nozzle, so that vibration of the lower 
end of the shaft by the action of the nibs will cause vibration of the upper 
end, and thus agitate the ink in the réservoir, was not an élément in the com- 
bination described in the patent. 

3. Same— FoTjNTAiN Pbhb— Patentable Différence. 

The only difEerence in the pens made by plaintiff and those made by défend- 
ant was that in plaintiff's pens there was a single shaft, secured at an inter- 
mediate point of its length in the nozzle, one end extending up into the ink 
réservoir, and the other downward over the pen, while in defendant's pens 
thia shaft was divided into two parts, the respective sections having the same 
functions as the corresponding ends of the shaft in plaintiff's pens. Held, 
that this was not a patentable difEerence, and that defendant's manufacture 
Was therefore an infringement. 

8. Same— Construction— Spécifications and Patent— Solicitor' s Lettbr to 
Patent-Office. 

Where the spécifications of the application and of the letters patent are not 
ambiglious, and are capable of a deflnite construction, the language of a so- 
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licîtor employed to obta'm the patent, uaed in a communication wîth the pat- 
ent-office to express an idea ot his own, will not override the langnage of tbe 
patent; especially when there is no évidence to show thatihe idea was ever 
adopted by the patent-offlce. 

W. L. Logan, for complainant. 
Briesen <& Steele, for défendant. 

Benedict, J. This action is brought for an alleged infringement by 
the défendant of Jettera patent No. 311,554, granted to the plaintiff, 
February 3, 1885, for an improvement in fountain pens. The charge 
is that certain fountain pens made by the défendant, and known in this 
record, respectively, as Exhibits B, 0, and D, infringe upon the first 
daim of the plaintifFs patent. The aoswer of the défendant does not 
set up an anticipation of the invention described in the plaintifPs pat- 
ent, and it is conceded that the style of pen known hère as Exhibit D, 
heretofore made by the défendant, does infringe upon the plaintiÊfs pat- 
ent. The contest is limited to Exhibits B and G. Upon this issue the 
défendant has called no witnesses, but he has put in évidence the file- 
wrapper and the correspondence between the patent-office and the plain- 
tifPs solicitor at the time of obtaining the patent, and also numerous 
prior patents issued to other parties, as bearing upon the proper con- 
struction to put upon the plaintiff s patent. The question to be decided 
is therefore a question of construction of the language of the plaintiifs 
patent. 

The first claim in the plaintifTs patent is the only claim necessary to 
be considered. That is as follows: 

"In a fountain pen, the conibination of an ink réservoir with a nozzle fltted 
thereto, and carrying the pen, and the rubber shaft extending through the 
nozzle in the space between the inner face of the latter and the upper face of 
the pen, and held within the nozzle atan intermediate point of its length, one 
end of the shaft extending beyond the nozzle into the^ ink réservoir, so as to 
draw the ink downward from the same, and the other end lies over the pen, 
So that when the latter is pressed downward in writing, it cornes in contact 
with the shaft to produce capillary attraction, and cause the feeding of the ink 
downward upon the pen as set forth." 

In order to an underptanding of the construction of this claim for 
which the défendant contends, it will be convenient now to describe the 
pens made by the défendant, and known hère as the defendant's Exhib- 
its B and G. Thèse pens hâve in combination with the ink réservoir a 
nozzle fltted thereto, and carrying the pen, similar in ail respects to those 
features as described in the plaintiff's patent. But, instead of a single 
rubber shaft extending through the nozzle at an intermediate point of its 
length, the défendant has two shafts, one extending beyond the nozzle at 
the heel of the pen up into the ink réservoir, the other extending from 
the nozzle at the hed of the pen downward, and lying over the pen, 
where it opérâtes in the same way as does the lower end of the shaft in 
the plaintiff's pen. Between the pens Exhibits B and G, and the pens 
put in évidence as pens made by the plaintiff, the only différence is this: 
that in the plaintiff's pens there is a single shaft, secured at an in terme- 
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diate point of ita length in the nozde, one end extending up into the ink 
réservoir, the other downward and over the pen. In the defendant's 
pen this shaft is divided into two shafts, the lower having the same func- 
tions as the lower end of the shaft in the plaintiff's pen, and the other 
having the same functions as the upper end of the shaft in the plain- 
tiff's pen. Such a division of the shaft makes no patentable différence 
between the pens. The pens made by the défendant are identical in 
principie with the pens made by the plaintiff. But the défendant con- 
tends that the pens in évidence as pens made by the plaintiff are not con- 
structed in accordance with his patent; that the patent is for a combina- 
tion, one élément of which is a shaft having a fulerum in the nozzle on 
which it turns in such a manner that, when the lower end of the shaft 
vibrâtes under the action of the nibs upon it, it will cause the upper end 
also to vibrate, thereby agitating the ink in the réservoir. Such a shaft 
is not found either in the pens made by the plaintiff or those made by 
the défendant. Whether the plaintiff's patent describes such a shaft is 
the question of this case. 

TJpon this question my conclusion is that a vibrating shaft is not an 
élément of thé combination described in the plaintiff's patent, but, on 
the contrary, the shaft described there is such a shaft as is found in the 
pens made by the plaintiff, and that the équivalent of such a shaft is to 
be found in the defendant's pens, Exhibits B and G. In support of this 
conclusion, I remark that none of the claims of the patent contain lan- 
guage tending in any way to convey the idea that the end of the shaft in 
the ink réservoir is to vibrate on a fulerum in the nozzle under the action 
of the pen. The same is true of the spécifications. Indeed, the spéci- 
fications contain language inconsistent with such an idea. Thus at folio 
20, p. 1, the shaft is described as "securely held or wedged at its wid- 
est part within the nozzle of the ink réservoir." Again, at folio 75, p. 
1, the shaft is said to be "constructed sufficiently thin to be pliable, and 
yield under the action of the pen." A shaft intended to be a pliable 
shaft, yielding readily under the action of the pen, is the opposite of 
a shaft vibrating on a fulerum in the nozzle under the action of the pen. 
Again, at folio 110, p. 2, the shaft is described as "forced through the 
perforation, D, of the nozzle above the pen, and thereby secured perma- 
nently in place;" and at folio 115, p. 2, as "securely held in place;'* 
and at folio 15, p. 8, as "held in place by being driven through the 
space between the end and the adjacent rim face of the nozzle." Ex- 
pressions like thèse in the spécifications seem to leave no room to conteiid 
that the language of the patent describes as an élément of the combina- 
tion a shaft vibrating on a fulerum in the nozzle under the action of the 
pen. But the défendant goes outside of the patent, and lays much stress 
upon a letter to the commissioner of patents from the solicitor employed 
to obtain the patent; in which letter the solicitor speaks of the shaft as 
"held within the nozzle at an intermediate point of its length, so that 
both ends of the shaft are aUowed equal play," and insists that "the ap- 
plicant is the first to employ a rubber shaft held at an intermediate point 
of its length to allow each end a suff'vcient play in attracting the ink 
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downward." This letter, it is coritended, shows that the contractîng 
parties — the govemment and the plaintiff — ^understood the first claim ot 
the patent tobe fora combinàtion having a shaft with a falorum in the 
nozde,^ and its upper end vibrating in the ink réservoir under the action 
of the pèn upon its lower ehd. 

A careful considération of the Janguage of the soiicitor's letter shows 
that the soliciter does not aèsert that the upper end of the shaft is in- 
tended to vibrate on a fulorum by the action of the pen on the lower end 
of the shaft. AU the letter asserts is that both ends of the shaft are al- 
lowed play, and so they are. The letter asserts also that " there is no 
wear on the shaft, " which would not be the case if the shaft was intended 
to vibraté oh a fulcrum in thè nozzle with every stroke of the pen. The 
record shows no reply fromth« patent-office to the letter of the soliciter. 
No modification of the application was called ont by the letter. The 
patent was issued to correspond' with the application as it stood before 
the soiicitor's letter. It is true that the patent Waâ issued after the re- 
ceipt of the letter, but that does not warrant a décision that the patent 
was intended to covér an élément nowhere alluded to therein. The sup- 
position of such an understanding is not consistent with the action of the 
patent-office in issuing the patent iil its présent form. If such an élé- 
ment was understood by the patent-office to be a part of the invention, 
the intimation in thé examiner's prior letter, (paper No. 5,) where it is 
said to this same solicitor in respect to the defendant's application, "claims 
which receive favorable considération should be definite to the construc- 
tion shown," would hâve been repeated on receipt of the letter in ques- 
tion, and a modification of the patent insisted upon. 

The cases cited by the défendant {Shepard v. Carrigan, 116 U. S. 693, 
6 Sup. et. Rep. 493; Fay v. Goràesman, 109 U. S. 408, 3 Sup. Ct. Rep. 
236; Sargentv. Safe & Loch Co., 114 U. S. 63, 5 Sup. Ct. Rep. 1021) re- 
quire no such conclusion to be drawn from the expressions in this letter 
of the solicitor as the défendant contends for in this case. If the daim 
of the spécifications of the plaintiff 's application or of his patent contained 
ambiguous language, capable of being understood to mean that the shaft 
was to vibrate on a fulcrum in the nozzle, thèse cases might be in point. 
But I take it no case bas gone so far as to hold that the language used 
by a solicitor to convey an idea of his own, not embodied in the patent, 
is to override the language of the patent: especially when, as hère, there 
is no évidence to show that the idea was ever adopted by the patent-of- 
fice. 

I find nothing in the file-wrapper, or the proceedings before the patent- 
office, to justify the contention thàt the plaintifF's patent is for a com- 
binàtion, one élément of which is a shaft having a fulcrum in the nozzle, 
the upper end of which is intended to vibrate in the ink réservoir under 
the action of-the pen upon its lower end. On the contrary, the patent, 
as I underatand it, is for a combinàtion which is employed by the plain- 
tiff, and is also found in the pens, Exhibits B, C, and D. 

The complainant is therefore entitled to a decree and an injunction. 
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American Bell Téléphone Co. v. Albriqht. 
{Circuit Court, J). New Jersey, September 80, 1887.) 

1. Patents for Inventions— Inpbingembnt — Joint iNFBuiaBKa. 

Under a lease made by the P. Téléphone Company to défendant and G., G. 
put up Bcveral téléphone instruments made by the P. Téléphone Company 
which infringe complalnant's patent. Défendant became a party to the lease 
merely for"the accommodation of G., who could not, alone, obtain it from the 
Company, and allowed G. to transact ail the business and to hâve ail the bene- 
fitsofthe lease. Défendant had acknowledged in the présent suit thatthe 
lease is binding upon him. Held, that the infringement is the joint tort of 
défendant and G. for which défendant is responsible equally with G. 

2. JtTDGMHiNT— Satisfaction— Proof cf. 

Défendant and G. were sued separately for the same infringement of com- 
plainant' s patent, and in the suit against G. complainant obtained a decree 
for an ihjunction and account, and waived the account and took a decree for 
nominal damages of one dollar, and costs to be taxed. The costs were taxed 
at $298.69. G. testified that he sent one dollar to complalnant's attorneys in 
a registeréd letter in settlement of the damages and received a return card 
acknowledging receipt of the registeréd letter. He did not give a copy or 
State the contents of the letter, and no answer appeared to hâve been re- 
turned. Held, insufficient to show satisfaction for the infringement. 
8. Same— Joint Trbspasser— Bar of Rbcovert. 

A judgment against one joint trespasser or wrong-doer, without satisfac- 
tion, is no bar to a recovery against the others. 

Henry 0. AtwcUer, for complainant. 
J. G, Ùayion, for défendant. 

Bradley, Justice. This is a bill in equîty, alleging infringement of 
Bell's patents for téléphone instruments, and praying for an injunction, 
damages, aind profits. A decree for injunction and account was entered 
March 23, 1883. The master repprted that the défendant put in use 48 
instruments in the city of Newark, and that the estahlished license fee 
of the complainant was $10 a pièce, and on this basis reported damages 
at $480. The défendant lias filed exceptions, and claims: (1) That he 
is liable for only four of thèse instruments; (2) that he has been released 
from the damages for the use of thèse, by complainant's obtaining reoov- 
ery and satisfaction from one John J. Ghegan, who put up the instru- 
ments. The facts in proof will explain the pertinency of thèse excep- 
tions. Ail the 48 instruments put up vrere made by the People's Télé- 
phone & Telegraph Company of New York, and were furnished to John 
J. Grhegan, and put up by htm for différent parties under a contract of 
lease and license, ruade April,25, 1882, by said company, to and with 
said Ghegan and the défendant, Albright, whereby it was recited that the 
People's Téléphone Company (of the first part) owned letters patent, 
granted to George M. Hopkins August 17, 1880, and sundry other in- 
ventions in telephony, and desired to extend their use; and that Ghegan 
& Albright (of the second part) desired to obtain the use of the same; 
and it was, among other things, agreed that until the expiration of the 
patent the People's Company should deliver téléphone instruments to 
Ghegan &, Albright, as needed, to be used in the territory of New Jersey, 



288 FEDERAI. BEPORTEB. 

and would not license to others within said territory; and that the les- 
sees should pay a rentàl of six dollars per annum for each instrument 
delivered, until returned or destroyed, and 25 per cent, of ail profits re- 
alized; and that the lessors should protect the lessees against ail suits for 
infringement of other patents. 

It appears that four of the instruments were put up for the use of Al- 
bright, on his premises, and the other 44 for the use of other persons. 
The défendant and Ghegan testify that Albright entered into the arrange- 
ment with the People's Téléphone Cîompany merely for the accommoda- 
tion of Ghegan, (whose business was to put up téléphones,) as the Com- 
pany would not give the lease to Ghegan alone; and that Albright took 
no part in the business. The People's Téléphone Company, however, 
looked to both parties, and charged both with the instruments delivered 
to Ghegan. Il also appears that the complainapt filed a bill against 
Ghegan for infringement, sbortly before the biU in the présent case was 
filed against Albright, and that Albright applied to the People's Com- 
pany to take care of the suit against Ghegan, and procured from them a 
fee for counsel. When the présent suit was commenced, Albright again 
applied lo the People's Company to défend this suit in conformity with 
the contract. And as late as March, 1884, he filed a pétition for a re- 
hearing in the présent case, verified by his afBdavit, in which, among 
other things, he stated as follows: 

"Your petitioner further shows that before and ever sinee the beginning 
of this suit he was under a contract with the People's Téléphone and Tele- 
graph Company, whereby, among other things, he and one John J. Ghegan 
were licensees for the state of New Jersey, for the use of téléphones made un- 
der letters patent controlled by said company, and whereby the said Company 
was toguarantyand détend your petitioner against ail suits for infringement. 
That your petitioner duly notified said last-named company of this suit 
against him, and called upon said company to défend him, and that thèy re- 
f used to do so." 

— And this refusai was one ground on which he songht a rehearing of 
the case. This is a clear acknowledgment by Albright that the contract 
with the People's Company was in fuU force, and binding on him as well 
as on Ghegan. AU the offending machines were put up under this con- 
tract, and in pursuance of it, and would not bave been put up without 
it, so that it may be justly said that Albright, as a party to this con- 
tract, joined in inducing and bringing about the infringement com- 
plained of. Although Albright chose to let Ghegan bave ail the bene- 
fits of the contract, he was equally responsible with him for the consé- 
quences of putting up the instruments, equally responsible to the Peo- 
ple's Téléphone Company, and equally responsible to the complainant, 
whose patents were infringed. He must be deemed to bave joined Ghe- 
gan in putting them into use, to bave aided and abetted in the act. The 
infringement of the complainant'S patents was, therefore, a joint tort of 
Ghegan and the défendant. 

But the défendant raised another point of défense. The complain- 
ants sued Ghegan and Albright separately, (which they had a right to 
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do,) and it b alleged that a recovery was had against Ghegan, and that 
. the decree was satisfied by him; and it is claimed thatthis is a bar to 
any recovery of damages against the défendant Albright. The facts are 
that a decree was rendered against Ghegan for an injunction and an ac- 
count. A few days afterwards the complainant waived the account, and 
took a decree for nominal damages of one dollar against Ghegan, to- 
gether with costs to be taxed. The costs were taxed at $293.67. Ghe- 
gan testifies that on the twenty-fifth of February, 1885, he sent one dol- 
lar to the complainant's attorneys, in a registered letter, in settlement 
of the damages referred to in the decree against himself, and that he re- 
ceived a retuni card in due course of mails, acknowledging the receipt 
of the registered letter. He does not give a copy, or state the contents, 
of the letter sent by himself, and no answer appears to hâve been re- 
turned by the attorneys. This is ail the proof contained in the record 
of satisfaction of the decree ^ainst Ghegan. I think it is entirely in- 
suflScient. The decree was for damages and costs, and amonnted to nearly 
$300, and the payment of one dollar could not be a satisfaction of $300, 
even if the attorneys of the complainant accepted it as such, unless a re- 
lease were given. The proof that the one dollar sent by mail was ac- 
cepted and received by the attorneys, in fall satisfaction of the damages, 
as distinguished from the costs, if compétent at ail, should hâve been 
clearand explicit, which it is not. 

By the English rule a mère judgment against one joint trespasser or 
wrong-doer is a bar to a recovery against the others. In this country 
there must be both recovery and satisfaction. Bigelow, Estop. 103- 
113; Add. Torts, (4th Ed.) 1158. Whether the satisfaction of a judg^ 
ment taken for mère nominal damages, upon a distinct waiver of actual 
damages, would be regarded as a fuU satisfaction for the tort, sufficient 
to bar a recovery against a joint wrong-doer, is questionable. A waiver 
of damages against one wrong-doer can hardly be regarded as satisfac- 
tion for the wrong donc. Suppose the decree taken against Ghegan had 
been simply for a perpétuai injunction, without any mention of dam- 
ages or profits, would that bave been a bar to a recovery against Al- 
bright? I hardly think it could be. However, itis unnecessary to dé- 
cide this point. I do not think that there is sufficient proof of satisfac- 
tion in the présent case to create au estoppel under the American rule. 

My conclusion is that the défendant Albright was jointly liable with 
Ghegan to the complainant for ail the instruments put up for use under 
the joint lease to him and Ghegan; and that the exceptions to the report 
must be overruled, and the report confirmed; and that a final decree 
should be entered for the complainant in conformity with the report, and 
for a perpétuai injunction, etc. 
y.32F.no.4— 19 
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Staeling V. St. Paul Plow-Woeks. 
{Circuit Court, D. Minnesota. October 10, 1887.) 

1. Patents fob Intentions— Contkact fob Rotaltt— Breach. 

By the terms of a cbntract between the plaintiff and tbe défendant, the lat- 
ter was licensed to manufacture and sell a plow, of whlcli the plaintifiE was 
the inventer, upon payment of a royalty for each plow so mannfactured and 
sold. Bdi, that the manufacture by the défendant of plows called by a dif- 
férent name, but substantially the same as defendant's invention, was a 
breach of the contract, if défendant f ailed to pay the royalty, and that plaintiff 
might elect whether to sue for the royalty or for infrin^ement. 

2. Same-t-Anticipation— PiiOws. 

Patent No. 127,878, for an "improvement in plows," consisted of a sleeve 
around the axle which is revolved by a lever afflxed to it; the sleeve having 
two arms projecting towards the rear, and pivoted to the plow-beam under- 
neath. By the opération of the lever the elbow is raised, and a trigger piv- 
oted on the lever falls into a notch on a circular plate fastened on the nght 
of the axle, or its connections, with arms running to the tongue. The plow 
is thus held up while turning or being taken from the âeld. It can be locked 
in the ground; or out of it, by inserting a pin in holes made for the purpose in 
the circular plate, but the plow cannot be regulated while in motion. Thè 
plaintiff's invention consisted of a crooked axle, a crank-bar, bent twice at 
. right angles, and a lever so arranged that while in motion the point of the 
plow could be raised by the opération of the lever, and the horses made to 
raise it out of the ground; or it could be locked in the |;round at any depth, 
or out at any height. Hdd, that the former invention did not hâve the same 
combination as the latter for raisinç and lowering, and therefore was not an 
anticipation of the plaintiS's invention. 

Action on a Contract wLereby défendant agreed to pay a royalty for 
the sale of certain patented plows. 
fVackelton & Careins, for plaintiff. 
John B. <& W. H. Sanbom, for défendant. 

Nelson, J. A motion for a new trial is made by défendant upon the 
AJlowing grounds: "First, on account of accident and surprise which 
ordinary prudence could not hâve guarded against; second, on the ground 
that the décision is not justified by the évidence, and is contrary to law; 
iMrd, on the ground of newly-discovered évidence, material to the pe- 
titioner, which it could not with reasonable diligence hâve discovered 
and produced at the trial; fourth, on account of error in law occurring 
at the trial, and excepted to by the petitioner." The trial was before the 
court without a jury, and was very thordugh. Many questions arose, 
and, if eri-or was committed, it was in allowing the défendant to show 
Want of novelty and patentability of the plaintiff's plow. The action 
was brought upon a contract in which the défendant became a lieensee 
to manufacture and sell the plaintiff's invention called the "Starling 
Plow," on payment of a royalty for each and every "Starling Plow" 
manufactured and sold. A breach of the contract is alleged, and a re- 
covery sought and obtained for the amount of royalties upon plows sold 
and not accounted for and paid the défendant. If the défendant man- 
ufactured plows called by a différent name, but substantially the same 
as defendant's invention, invading his rights under the patent, or using 
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devices claimed in the plaintiff's patent, it is a breach of the bontract 
if défendant fails to pay :the royalty therein provided, and on a répu- 
diation of the con tract by the licensee, the licensor and patentée can 
either sue for royalties unpaid or for infringement. Cohn v. EaUroad 
Co., 3 Ban. & A. 572, and cases cited. The élection to sue for a breach 
of the contract is made in this case, and sustained. The court decided 
the défendant did infringe, and gave judgment. 

I dismiss ail of the reasons assigned for a new trial with one exception, 
and will briefiy consider that one, viz.: "Newly-discovered évidence, 
material for the petitioner, wbich it could not with reasonable diligence 
hâve discovered and produced at the trial." This évidence is a patent, 
No. 127,878, issued June 11, 1872, to William G. Haslup, assignor, 
for an "improvement in plows." If the newly-discovered évidence which 
is submitted would not change the resuit of the verdict and judgment, 
it is weU settled that a new trial should not be granted. The letters pat- 
ent are attached to the pétition for a new trial. I bave examined the 
spécifications and claims, and, if it had been offered under the ruling of 
the court at the trial, it could not hâve changed the resuit. 

The first claim of the plaintiff's patent is "for a crank-bar, combined 
with the plow-beam, lever, and axle, as and for the purpose set forth, 
so that the horses are made to raise the plow out of the ground." 

The plaintiff's plow bas a crooked axle, and a crank-bar bent twice at 
right angles, passing through a box bolted to the plow-beam towards the 
rear end. The forward end of this bar, near the driver's seat or right 
wheel of the sulky, rides upon the inner end of the journal. The end 
of a spring lever, which projects upward along a curved bar on the right 
side of the driver's seat, is connected rigidly with this end of the crank- 
bar. The curved bar, with notches on the outer side to receive thjs up- 
right lever, is attached to the axle, and part of a brace running from the 
axle to the tongue. The crank-bar thus bolted to the plow-beam can be 
held in any position to which the lever is adjusted. By this device and 
manner of construction and bolting, the plow can be locked, either in 
the ground at any depth, or up at any height, at the will of the driver, 
and in the opération of raising the plow the point cornes up first. Bj 
means of the lever the point turns up, and the horses are made to raise 
the plow out' of the ground. 

In the Haslup patent sulky plow there is a sleeve around the axle 
proper, which is revolved by a lever affixed to it. This sleeve bas two 
arms projecting towards the rear, and pivoted to the plow-beam under- 
neath. When the lever is pushed forward, the plow is raised, and a 
trigger pivoted to the lever falls into a notch on a circular plate, fastened 
on the right of the axle, or its connection, with arms running to th«» 
tongue. The plow is thus held up while it is turned or taken from the 
field. The plow can be locked in the ground, or depth to be plowed 
determined, only by inserting a pin in holes made for that purpose in 
the circular plate fastened as heretofore stated. The driver cannot reg- 
ulate the depth to be plowed, and lock the plow in the ground, while il 
is in motion. The pin prevents the plow being raised by the lever, and 
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it could not be operated whUe in motion so as to raise the point of the 
plow, and make the horses pull it out of the ground. 

The Haslup plow does not hâve the combination of the plaintiff for 
the purposes described in his patent, and does not anticipate his inven- 
tion. The motion for a new trial is denied. 



COENELY V. MAHCKWALD. 
{Ovreuit Court, S. D. Nm York. March 6, 1885.) 

1. Patekts pob Inventions— Infeittgement— Damages. 

On an accounting under a decree flnding that the défendant had înfringed, 
ail that the plaintifl proved upon the question of royalty was that he had in- 
Btituted 10 or 11 suits against infringers, and in ail the cases except one a set- 
tlement had been had between the parties — in some instances before and in 
others after a decree — by the payment of $50 for each infringing machine 
sold or used by the respective défendants. Held, that the évidence was insuf- 
flcient to establish a price as for a flxed royalty. 

S. Samb. 

A patentes, in whose favor a decree of infringement has been entered, is 
not entitled to an allowance for the loss sustained by him by reason of the 
diversion of sales of the patented article, which he would hâve made but for 
the sales made by the défendant, when he fails upon the accounting to put in 
any évidence showing the cost of the articles. 

8. Same. 

On an accounting for an infringement it appeared that the patentée had 
gradually reduced his priées from the time he flrst put his patented article on 
the market, down to the time when the défendant commenced to compete, 
and that this réduction had continued after the défendant was enjoined. 
Held, that the loss sustained by reason of the réduction in priées owing to the 
compétition of the défendant was conjectural, and not the subject of damages. 

In Equity. On exceptions to master's report. 
William H. L. Lee, for plaintiff. 
WHliam A. Coursen, for défendant. 

Wallàce, J. The complainant's exceptions to the report of the 
master upon the accounting under the interlocutory decree raise the 
question whether the master erred in finding that no damages were es- 
tablished by the proofs before him. The complainant insists that he is 
entitled to recover, upon the tbeory that he proved an established roy- 
alty for the use of his patented invention when licenses were granted 
by him to others. It appears that he instituted 19 or 11 suits against 
infringers, and in aU thèse cases, except one, a settlement was made be- 
tween the parties — in some instances before and in others after a de- 
cree — by the payment of the sum of $50 for each infringing machine sold 
>r used by the respective défendants. No other testimony was offered 
bearing upon the question of royalty. Whatever effect it might seem 
proper to give this testimony were the question an open one, in view of the 
décision in WestcoU v. Rude, 19 Fed. Rep 830, where it was carefuUy con- 
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sidered by Woods, district judge, it sbould be held, as there held, that 
évidence of payments made for infringements is incompétent to estab- 
lisb a price as for a fixed royalty. See, also, Skoe Co. v. "Car Go^, 19 
Fed. Rep. 514. There are so often extraneous influences, considéra- 
tions of expediency, coercion, and sometimes collusion, affecting settle- 
ments tlius made, as to suggest strong practical reasons for rejecting the 
évidence as whoUy unreliable. Bhck v. Mumon, 14 Blatchf. 268. 

The complainant also insists that he should be allowed for the loss 
sustained by him by reason of the diversion of sales which he would 
hâve made but for the salés made by the défendant. He failed, how- 
ever, to give any évidence showing the cost of his machines, and there- 
fore there was no basis for a computation of his loss of profits. 

The conclusions of the master are fuUy approved concerning the al- 
leged loss of the complainant by reason of the enforced réduction in his 
priées for his machine, owing to the compétition of the défendant. A 
circumstance in addition to those suggested by the master, as tending 
to show this part of the plaintiff's claim to be merely conjectural, is 
found in the fact that the complainant gradually reduced his priées 
from the time he first put his machines on the market, down to the 
time when the défendant commenced to compete, and tliis réduction 
continued after the défendant was enjoined, the priées for 1882 being 
lower than they were in 1880. It is probable, from the fact that the 
défendant sold his machines at an average price of about $36 below the 
complainant's price, to the complainant's customers, that the complain- 
ant bas sustained damages for which he bas not been compensated, be- 
cause he would probably hâve sold thèse machines himself, and realized 
his usual profit on them. But, in the absence of any proof to show 
what this profit would bave been, no other conclusion was possible than 
that which was reached by the master. He may hâve sold his ma- 
chines at a loss. 

The exceptions are overruled. 



Welling v. La Batj. 

(Circuit Court, 8. D. New York. August 1,1885.) 

Patents for Intentions— Infringement — Damages— AccouNTiNa. 

The patented process, which the défendant was found to hâve infringed, 
consisted of the use of shellac and talc in suhstantially equal parts, and the 
accounting was conflned to infringements of that combination. A sworn 
statement of sales, etc., was filed before the master, which the patentée im- 
peached, and called for a supplemental statement. By leave of court, the de- 
fendant; to avoid the expense of such statement, introduced évidence in re- 
buttali but the master found against him, and ordered him to produce it. 
Held, on appeal, that as the question, -whether the articles made and sold by 
the défendant, not included in the original statement, were composed of 
Bhellac and talc in substantially equal proportions, was a complicated ques- 
tion of fact which depended in part upon the veracity and the credibility of 
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flome of the witnesses.'and in patt upon the testimoiiy of experts concerning 
the correctriess of analyses of spécimens of the article and the character of 
one of its componenls (nbre-white) commercially, mineralogically, and chem- 
. ically, the âuding of the master woald not be distuibed. 
2. Samb. 

It is onlj; in cases of extrême bardship to the défendant that the court will 
review an incidental ruling of the master, in the course of the accounting, 
when that ruling can be reviewed upon exceptions to his report. 

In Equity. On application to review an order of the master. 

At the hearing an infringement was found of reissued letters patent 
No.6,940, of JuneSO, 1874, to William M. Welling, fora process for the 
manufacture of artificial ivory, and as to the patent a decree was entered 
for an injunction and accounting; "the injuryupon the accounting to be 
confined to infringement, consisting of the use of shellac and talc in 
equal parts substantially." 12 Fed. Rep. 875. 

Frédéric H. Betts and 0. WyUys Betts, for plaintiff. 

Lucien Birdseye, for défendant. 

Wallace, J. An interlocutory decree having been ordered for the 
complainant» adjudging the validity of his reissued letters patent, No. 
5,940, and the infringement thereof by the .défendant, the cause was re- 
ferred to a master, to take an aecount of damages and profits. During 
the course of the hearing before the master, an order was made by the 
court requiring the défendant to render a statement, under oath, before 
the master, of ail sales and deliveries of articles made by him, contain- 
ing shellac and talc in composition, with the names of the persons to 
whom such articles were sold, and the quanti ty sold to each, since the 
thirtieth day of June, 1874; and to produce spécimens of ail the articles 
of shellac and talc in combination, made and sold by défendant since 
that date. Upon the production of this statement before the master, the 
question arose whether in the aecount produced ail the articles which 
were composed of shellac and talc in substantially equal proportions were 
included; only such articles being an infringement of the complainant's 
patent. The complainant introdueed évidence to show the manufacture 
and sale of other articles by the défendant, composed of thèse ingrédients 
in the requisite proportion, and called for a supplemental statement. 
As the making of such a statement was likely to devolve considérable la- 
bor and expense upon the défendant, leave was granted to the défend- 
ant, by an order of this court, to introduce évidence to show that none 
of the articles made or sold by him, which had not been included in the 
former statement, were composed of shellac and talc in substantially 
equal proportions, in order that, if the master was satisfied that the for- 
mer statement contained a full aecount of the sales of ail infringing arti- 
cles made by the défendant, the défendant might be relieved from the 
burden of producing the supplementary statement. Voluminous proofs 
were introdueed by the respective parties upon this preliminary issue, 
and the master has made an order requiring the défendant to produce 
the supplementary statement. An application is now made to the court 
by the défendant to review that order of the master. 
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A careful exarnination of the évidence shows that the question whether 
the articles made and sold by the défendant, iiot included in the orig- 
inal statement, were composed of shellac and talc in substantially equal 
proportions, is a complicated question of fact, depending in part upon 
the veracity and the credibility of some of the witnesses, and in part 
upon the testimony of experts concerning the correctness of analyses of 
spécimens of the article, and concerning the character of one of the com- 
ponents commercially, mineralogically, and chemically. What amount 
of talc was used involves the questions whether a certain proportion of 
one of the ingrédients was in fact talc, or was fibre-white; and, if fibre- 
white, whether fibre-white, although not commercially the same thing 
as talc, is mineralogically and chemically the same. The question also 
arises whether fibre-white is an équivalent for talc. The experts difier 
diametricaUy in their testimony The court has not the benefit of any 
opinion of the master, and is therefore ignorant of the theory which he 
has adopted. If he has found the fibre-white is merely an équivalent 
for talc, as it was not a known équivalent when the patent was granted, 
the complainant cannot predicate infringement upon its use by the de- 
fendant. If, on the other hand, he has found thàt it is talc, although 
not dealt in commercially by that name, he has determined a disputed 
question of fact, upon which the évidence is very conflicting. Upon the 
case as it is now presented, and without an opportunity of ascertaining 
the views and reasons of the master, the court cannot safely assume that 
he is mistaken. The report of the master wUl not be set aside as to 
matters of fact upon which the évidence is doubtful, or the inferences 
uncertain, much less where his conclusions are reached upon conflicting 
testimony, and involve to a greater or less degree the credibility of the 
witnesses. 

The practice which has been pnrsued liere is not to be commended. 
The regular and orderly way to test the question of the extent of the de- 
fendant's infringement, is upon exceptions to the master's report at the 
conclusion of the accounting. It is only in a case of extrême hardship 
to a défendant that the court should be asked to review an incidental 
ruling of the master, in thé course of the accounting, which can be re- 
viewed upon exceptions to his report. There was enough hère, prob- 
ably, to justify the attempt which has been made, but the hardship to 
the défendant is a less evil than the danger of reaching a wrong décision 
upon the merits. It is more judicious to require the accounting to pro- 
ceed in the ordinary way. When the master's report is made, if it is 
excepted to, his findings of fact will appear, and the court can review 
them inteUigently, and with a stronger probability of reaching a correct 
resuit than is now possible. 

The application of the défendant is denied, and he is directed to com- 
ply with the order of the master 
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The Edwin Baxter.' 

Paek V. The Hull of the Edwin Baxter. 

{District Court, S. D. New York. June 21. 1887.) 

1. Admibaltt — Pkacticb — Inïbrrogatobies. 

Under admiralty rule 33 of the suprême court, which requires lîbelant's în- 
terrogatories to be propounded "at the close of the libel, " libelant may not, of 
course, propound interrogatories to the claimant after the filing of the an- 
swer. 
3. 8ame— Ambndment of Libel. 

The libelant's proper practice is to apply to the court for leave to amend 
his libel, and to add at the close of the amended libel the desired interroga- 
tories. 
8. Samb — RULBS. 

Rule 99 of this court ia coutroUed and superseded by rule 23 of the supreiae 
court. 

In Admiralty. 

Wikox, Adams & Màcklin, for libelants. 

Garpmter & Mosher] for claimants. 

Brown, J. The claimants having in their answer iuterposed new mat- 
ter in avoidance of the allégations of the libel, the libelants propounded 
interrogatories, under rule 99 of this court, which permitted interroga- 
tories to be propounded by "either party to the other within four days 
from the puttiug in of the claim or answer or other pleàding." The 
claimants, under rule 100, hâve objected to thèse interrogatories on the 
ground that they are not allowable under the provisions of the twenty- 
third rule of the suprême court in admiralty. Eule 99 régulât ed the 
practice in this district prior tô the adoption of the twenty-third rule of 
the suprême couri in 1844. The latter covers the same gênerai ground 
as the former; and in the restrictions interposed, requiring the libelant's 
interrogatories to be propounded "at the close of the libel," it controls 
and supersedes the former rule of this court. The practice is essentially 
the same as that in equity, in which the interrogatories are limited to the 
subjects contained in the libel. Rule 51 of the suprême court, promul- 
gated in 1854, affords to the libelant, in cases like the présent, the de- 
sired relief in another form, namely, through an amendment of his libel 
upon application to the court. To such an amended libel, when allowed, 
the desired interrogatories can be regularly added, under rule 23. See 
Taber v. Jenny, 1 Spr. 315, 316; Gladding v. Constant, Id. 75, note; 
The David PraU, 1 Ware, 497. 

The objections to the présent interrogatories must, under the rule, 
therefore, be sustained, and the interrogatories disallowed, except upoh 
an amendment of the libel. 

' Eeported by Edward G. Benediot, Esq., of the New York bar. 
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The Straits of Gibkaltae. 

Deiscwll V. The Straits of Gibraltar, Her Cargo, etc. 

HicKS and others «. Same. 

(District Court, D. New Jersey. September 10, 1887.) 

1. Salvagb— TowiNa Bubnikg Lighter Awat feom Vbssel. 

While a steamer -was dlscharging a cargo of saltpeter into a lighter, and 
af ter about 100 tons had been delivered, the saltpeter on the latter took flre, and 
spread with such rapidity as to compel the men to abandon the lighter, which 
•was at once cast loose, and drifted under the port quarter of the steamer. 
The fiâmes rose Tery high, but the wind blew them from the steamer, which 
was an iron-built one. There still remained on board the latter about 550 tons 
of saltpeter. WMle in this situation, the libelant' s tug made f ast to the lighter, 
and puUed her out of the slip, into the river, where she burned tothewater's 
edge in about 40 minutes after flrst taking flre. Eeld, that the libelant was 
entitled to salvage. 

8. Same— Amount Awakded. 

Five hundred dollars was held to be a proper compensation for salvage serv- 
ices rendered by the tugs of libelant, worth about $17,000, in puUing a burn- 
inç lighter loaded with saltpeter away from a steamer valued at ^115,000, there 
being oliier tugs présent who would hâve Rerformed th.e same service. 

8. Same— CosTs. 

Where the court decrees that libelant is entitled to salvage, he is also en- 
titled to costs, although his original claim may hâve been exorbitant, the de- 
fendant having refused to ofEer any compensation whatever. 

In Admiralty. 

John Griffin, for libelant Driscoll and tug Jesse Russell. 
E. D. McOarthy, for libelant Hicks and tug Harry Roussell. 
Buûer, StiUmun & Hubbard, for respondent steam-sliip Straits of Gib- 
raltar. 

Wales, J. Thèse are libels for salvage services rendered to the Brit- 
ish steam-ship Straits of Gibraltar while lying at the Inman pier, Jersey 
City, on the twenty-sixth of May, 1886. The steamer had discharged 
into a lighter, fastened to her port side, 1 ,305 bags of saltpeter, vyeigh- 
ing in ail 110 tons, and the men had just knocked off work and gone to 
dinner, when oneof the bags on the lighter was discovered to be on lire. 
Immediately on the alarm being given the chief ofBcer, with two or 
three of the crew, jumped into the lighter and tried to smother the 
flames with a tarpaulin, and at the same time the steamer's hose was 
laid and attached to the donkey-engine. The flames spread with such 
rapidity that the men were soon driven from the lighter, which was then 
cast loose from the steamer, and pushed down the slip and towards the 
river, the steamer's hose in the mean time throwing water on the burn- 
ing mass, until the lighter passed under the portrquarter of the steamer 
and lodged with one end near the steamer's rudder, and the other near 
or close up to the pier. By this time the flre had extended ail over the 
midship, and to within 10 feet of each end of the lighter, which was 80 
feet long, and the flames rose as high as the flag-staffand awning of the 
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steamer, both of which were scorched but not consumed. The buU's- 
eye Windows at the stern of the steamer were cracked or broken by the 
beat, and the paint was burned ofF the iron plates. The wind was froin 
the south and west, biowing off shore, and carried theflames and smoke 
away from the steamer, Water thrown on the burning saltpeter had 
little or no efFect in extinguishing the fire, and when the lighter had 
lodged or gone under the overhang of the steamer, the hose from the 
latter could not reach it, 

At this juncture the tugs of thelibelants appeared on the scène. The 
Harry Roussell, the larger tug, came first, and entered the slip stem 
foremost; but, having tpo niuch sternway, went too far in, and, before 
he could go ahead again, the Jessie Russell run in, bow on, striking 
against the port-bow of the lighter, to which she made fast by a line, 
and then atteœpted to back out and draw the lighter after her. This 
movement,- however, did not succeed, owing to the position of the Jessie 
Russell, which was athwart the slip with her bow within a few feet of 
the lighter, and her stern nearly touching the steam-ship Rhynland, 
which was lying at the Red Star pier, on the opposite side of the slip, 
the slip béing 164 feet wide. The Jessie Russell, having a right-hand 
wheel, moved back to port, and thus threw her stem further in the slip, 
as she had not room enough fo get sufficient sternway to make her rud- 
der ofany service to her. Under thèse circumstances, the Jessie Rus- 
sell being Compàratively helplèss eithér to puU off the lighter, or to save 
herself, the Harry Roussell, at tlie request of her captain, thrèw a line 
which was made fast to the port stern of the Jessie Russell, and, shov- 
ing the latter aside, steamed out of the slip, taking along with him both 
the tug and the lighter, the Jessie Russell forming, as it were, a link on 
the tow line between the lighter ^nd the Harry Roussell. In a few min- 
utes after getting into the river the lighter burned to the water's edge, and 
sank. The Straits of Gibraltar was an iron-built vessel with iron deck, 
masts, and riggiûg, two years old, and worth at least $100,000. The 
cargo remaining on board is admitted to bave been worth $15,000. The 
Harry Roussell was valued at $14,000, and the Jessie Russell at $3,000. 

I hâve no doubt that the libelants are entitled to salvage, and the only 
question is what amount should be allowed to them. Tliis question is 
always more or less embarrassing to a judge, who has to distinguish be- 
tween what would be a fair compensation, pro opère et labore, and a suffi- 
cient and ample reward for the enterprise and energy voluntarily exer- 
cised by salvors. The libelants' services were promptly rendered at a 
time when the steamer appeared to be in great péril, and they exposed 
thçmselves and their tugs to considérable danger in taking the lighter, 
ioaded with a burning mass of saltpeter, from under the steamer's quar- 
ter. It is true that the fire department of Jersey City came on the pier 
at which the steamer was moored, before the lighter was removed, and 
most probahly would bave prevented a total loss, or even any very ex- 
tensive injury to the ship or cargo; also that several other tugs had comp 
to the rescue, and were lying off the dock, ready to give needed assist- 
ance; but thèse facts should notdetract from the merit which is due to 
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the libelants for their eonduct in bfaving the actual danger which they 
encountered in hauling ont the iighter. It is also true that a very brief 
time elapsed from the moment the alarm was given until ail danger to the 
ship was over, — perhaps not more than 35 to 46 minutes; but the alac- 
rity and speed with which the work was performed should increase ite 
value, as each minute of delay would hâve oiily added to the péril and 
injury of the steamer. Five hundred and forty-seven tons of saltpeter still 
remained in the hold of the ship, and although the hatchways were se- 
curely covered, and the iron plates of the ship might hâve resisted the 
fire for an indefinite time, yet it was possible, had the Iighter been al- 
lowed to remain under the stern, for the beat to bave been communi- 
,cateà to the interior, in which case a serions disaster might bave occurred. 
Thèse are mère possibilities, but in estimating the degree of danger they 
are not to be lost sight of. The essential ingrédients of salvage service 
were présent in this case. The libelants expended labor and exercised 
promptitude and slsill. The value of the property employed by them 
in the service was considérable, and their property was exposed to dan- 
ger. The libelants themselves incurred some risks, the captain of the 
Roussell having been driven into his pilot house to escape the scorching 
beat and fiery shower of buming and exploding saltpeter. The property 
saved from destruction or injury was valued at not less than $115,000. 
The Blackwall, 10 Wall. 14. 

But after ail, it must be admitted that other tugs were présent at the In- 
man pier,or near by, who could and would bave given the assistance which 
was rendered by the libelants, and that the services of the latter, though 
prompt and successful, were not indispensable. After a careful consid- 
ération of ail the facts, I hâve concluded to award to the Harry Roussell 
the sum of $350, and to the Jessie Russell the sum of $150, with costs. 
A decree will be entered for the libelants accordingly. 
. The claimants' proctor contended with much zeal that the libelants 
should not be allowed costs, because their original claims were exorbi- 
tant, and that the owners of the steam-ship were thereby subjected to 
extraordinary trouble and expense in obtaining sureties for their bond. 
It may be that the libelants were unreasonable in making an excessive 
demand, but the claimants were not less so in refusing to offer any com- 
pensation whatever; and (adopting the language of Judge Butler, in 
The Indioma, 22 Fed. Rep. 925,) "in the absence of any offer of adé- 
quate compensation, and considering the ease with which the respond- 
ent hère might bave had relief by application to the court, I do not fed 
called upon to withhold costs." 
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The Maqgib P, 

Miller ». The Maggie P, 

(Disirici Court, JE. D. Missouri, E. B. 1887.) 

Maritime Liens— Maritime Contbacts— Caee of Vessbl. 

A libel was brought against a vessel by one who was employed as watch- 
man, while a steamer was lying in the port of St. Louis. A portion of the de- 
mand was for materials and labor procured for the repair and préservation 
of the steamer. It was further alfeged that it was tlie duty of libelant to 
keep the steamer in a place of saf ety, and to that end to move and navigate 
her from place to place as circiimstances demanded, and that on several oc- 
casions he did procure a tug to move her from one anchorage to another, to 
iosure her safety. Held, that the entire demand grew out of a maritime con- 
tract, and was within the juriadiction of the admiralty court. 

In Admiralty, On exceptions to libel. 
Dawson & Drummond, for libelaut. 
F. X. McCabe, for claimant. > 

Thayee, J. The sole question in this case is whether the libelant has 
a maritime lien for the demand described in the libel, and may proceed 
in a court of admiralty to enforce the same. The demand is, in great 
part, for services rendered by the libelant as watchman while the steamer 
was lying at the port of St. Louis. A small portion of the demand, 
amounting to $7.70, is for money expended by libelant in procuring nec- 
essary materials and labor for the repair and préservation of the steamer, 
while he was in charge of the same. It is averred in the libel that it 
was part of libelant's duty as watchman to keep the steamer in a place 
of safety, and to that end to move and navigate her from place to place 
as circumstauces demanded, and that in the course of the 14 months that, 
libelant had charge of the steamer, he did, in fact, on several occasions, 
procure a tug and move her from one anchorage in the harbor to another 
to insure her safety. It also appears that the services in question were 
rendered to the steamer in her home port. It is not averred, however, 
whether such services were rendered upon the crédit of the steanier, or 
Personal crédit of the owner. Counsel for the claimant has taken no ex- 
ceptions to, the libel, however, on the spécial ground that this is the 
home port, nor upon the further ground that the libel faUs to aver that 
the services were rendered, and the money was expended by libelant, on 
the sole crédit of the steamer. 

The broad proposition is asserted that the claim in question, as set 
fortb in the libel, does not arise out of a maritime contract, and this is 
the sole question to be at présent determined. The case principally re- 
lied upon is that of Gumey v. Crockett, 1 Abb. Adm. 490, in which it was 
held that a person employed to visit a vessel at anchor from time to 
time to see to her safety, etc. , was not entitled to sue in admiralty to re- 
cover compensation for his services, as they were not rendered in exécu- 
tion of a maritime contract, although it was conceded in that case that. 
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if it had been the duty of the watchman to get the vessel under way, 
and navigate her from one anchorage to another, in the same port, he 
might hâve sued in adnairalty for such services, as they are of a mari- 
time nature. The cases oî Phillips v. The Scaitergood, Gilp. 8; The Am- 
std, Bl. & H. 215; Gox v. Murray, 1 Abb. Adm. 341; and The S. G. 
Qwens, 1 Wall. Jr. 370, — hâve also been cited, and they are of the same 
gênerai character as Gumey v. Crockett, supra. With référence to ail of 
those cases it may be said that the tests therein applied to détermine 
whether the contracts involved were maritime, were tests tba.t hâve very 
generally been "pronounced to be inadmissible and indecisive by later 
décisions, in some instances, of the same courts in which those décisions 
were pronounced. Thus, the case of Gumey v. Crockett, decided in 
1849, in the Southern district of New York, was overruled, in efîect, in 
the same district, by the case of Roherts v. The Windermere, decided May, 
1880, vide 2 Fed. Kep. 722. The other later cases to which référence is 
made as establishing a more libéral interprétation of the term "maritime 
contract" are the foUowing: Insurance Co. v. Dunham, 11 Wall. 26; 
ne Geo. T. Kemp, 2 Low. 482; The Onm-e, 6 Ben. 664; The Erinagh, 7 
Fed. Rep. 231; The Senatar, 21 Fed. Rep. 191; The Trimmntain, 5 Ben. 
250; The Hattie M. Bain, 20 Fed. Rep. 289; 27i« Wivanhoe, 26 Fed. Rep. 
927. 

A portion of the libelant's demand in the présent case grew out of the 
performance of a maritime service, even under the narrow rule applied 
in the case of Gumey v. Crockett, supra, and as the exceptions are gên- 
erai, and are urged against the whole demand, they might properly be 
overruled for that reason. But I am of the opinion that according to 
the tests now applied to détermine what are maritime contracts, the en- 
tire demand as described in the libel grew out of a maritime contract, 
and is within the jurisdiction of the admiralty courts. The exceptions 
are accordingly overruled. 



WiTHCOFSKY V. WiEB and another.* 
(District Court, E. B. New York. September. 8, 1887.) 

1. ADMiRAiiTTr — Personal Injuby — State Statuts of Limitations. 

The requirement of the New York state law, that an action for a Personal 
injury must be begun within three years from the occurrence of such injury, 
has no efEect to bar a suit in admiralty, bégun after that limit. 

2. Same— Lashing Spabb-Whebl— Rbndering Wheel Dangbrous— No Notice 

TO SEAMAN— iNJimY— LiABILITT. 

Défendant, master of a vessel, caused the spare-wheel, which in its ordi- 
nary condition rested loosely and unfastened upon the drum of the steam- 
wheel, to be lashed so that it would rotate with the drum, thus rendering 
the apparatus dangerous to one engaged in cleaning it. No notice of the 
changed condition of the wheel was given to libelant, a seaman, in conse- 

' Reported by Edward G. Beuedict, Esq., of the New York bar. 
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quence of which, while the latter was engaged in his duty ol cleauing the ap- 
paratus, his hand was caught and soinjured as to require amputation. Hetd, 
that défendant was liable for the in jury. 
8. Damages— LosB of Hand— ï*oub Thousand Dollabs hot Excessive. 

Where an accident occurred through the négligence of défendant, resulting 
in the loss of libelant's hand, held, that a judgment for $4,000 was not exces- 
sive. 

A. S. Omhman, for libelant. 

Benedict, J. This action was instituted by the libelant, one of the 
crew of the steamer City of Rio Janeiro, to recover of William Weir, the 
master, and John Roach, the owner, of that vessel, damages for injuries 
to the libelant's hand caused by the steam-wheel. When the cause 
came on to be heard the défendant Roach was dead, and the fact that he 
had died since the commencement of the action was admitted. The lé- 
gal représentatives of the défendant Roach were not parties to the action, 
nor did they appear, and the action proceeded against the défendant 
Weir alone. In behalf of this défendant no contest was made, and as 
against him the trial proceeded by default. Upon the évidence the claim 
is not stale, and, although the action was not commenced within three 
years of the time of the accident, the state statute has no effect to bar its 
progress. 

Upon iixe meiits, I am of the opinion that the facts proved establish 
«egligence on the part of the master of the steamer, in that, without rea- 
eon, he caused the spare-wheel, which in its ordinary condition rested 
loosely and unfastened upon the drum of the steam-wheel, to be lashed 
^o thatiit would necessarily rotate with the drum, thereby rendering the 
apparatus dangerous to any one engaged in cleaning it; and he omitted 
to cause notice to be given to the libelant of the changed and then dan- 
serons condition of the apparatus. From this neglect it resulted that 
the libelant, when engaged in his duty of cleaning the apparatus, not 
having been informed of the lashing of the extra wheel, and the fact that 
it was lashed not being apparent to ordinary inspection, placed one of 
his hands where, when the steam-wheel revolved, it was caught by the 
extra wheel and injured. 

The injury waS serions, and caused the amputation of the hand. I 
think the sum of $4,000 claimed at the trial not excessive damages for 
an injury sach as this was, and I add to that sum interest and costs. 



The Canima. 
(Où-cuit Court, S. J). Nea> Tcrk. March 6, 1885.) . 

COLLISIOK-^'VBiBSBL AT FlEB-— CaNAL-BoaT. 

The steam-sbip C, comihg up North river to make a landing on the south 
sidooff.piar 47, caught sight of the caqal-boat R. lying qver 500 feet away 
mpored ,fti> the nortiï side of pier 48, ^ith ier bow projecting 10 or 15 feet into 
the ri ver beydnd the end of the pier. This pier did iiot extènd into the stream 
by over 60 feet. the distance of the other piers, and the place where the R. 
lay was 350 feet to the aorth from th« ihtended berthbf tÙeC. The C. meant 



THE CAKIMA. : 

td back in, and as BÏie came up to pier 47, she took alinefromtliatpiertoher 
Btarboard bpw, but kept on with the flood tide until her bow was opposite to 
or beyorid the north line of pier 48, when her boW waS drawn in by the line 
and her stern carried eut in the river by the tide, and thus she swung in to- 
•wards pier 48 until her starboard bow struck the starboard bow of the R., 
which immediately aank. There was no one in charge of the R. at the time 
of the collision. Held, that the C. alone was in f ault, the R. owing no duty to 
her or to any vessel intending to land at the south sida of pier 47, and the cap- 
tain of the R. being under no obligation to anticipate such an event as took 
place. 

In Admiralty. Libel for damages. On appeal from district court; 
17 Fèd. Rep. 271. 

Wallace, J. The canal-boat Redfield, loaded with a cargo of coal, 
was lying moored on the north side of pier 48, North river, preparatory 
to discharging her cargo, when she was struck by the steam-ship Canima, 
and sank alnaost immediately. The Canima had come up the river in- 
tending to make a landing on the south side of pier 47, by backing into 
her berth. As she got opposite pier 46, her captain and first officer saw 
the Redâeld with her bow projecting 10 or 16 feet into the river beyond 
the end of her pier. As the Canima came up to pier 47, she took a line 
from that pier to her starboard bow, but kept on with the flood-tidé un- 
til her bow was opposite or beyond the north line of pier 48, when her 
bow was dràvrti in by the line, and her stem carried out into the river 
by the tide, and thus she swung in towards pier 48, until her starboard 
bow struck the starboard bow of the Redfield. As pier 48 did not ex- 
tend into the river by over 50 feet, the distance of the other piers, and 
the place where the Redfield lay was 250 feet to the north from the' in- 
tended berth of the Canima, and as the Canima saw the Redfield when 
she was over 500 feet away, there was no necessity and no excuse for the 
Çanima's collision with the Redfield. The leamed district judge before 
whom the case was tried in the court below was of the opinion that the 
Canima might and should hâve avoided the Redfield altogether, although 
the latter projected beyond the pier; and this conclusion is fuUy war- 
ranted by the proofs. But he was also of opinion that the Redfield was 
in fault because her bow projected, and upon this ground appprtipned 
the loss. He also placed some emphasis, in his opinion, upon the cir- 
«umstance that there was no one in charge of the Redfield at the time 
of the collision. 17 Fed. Rep. 271. 

Jf the location of the Redfield had been such as to obstruct the Çani- 
ma's access to her pier, or in any way to complicate her proper move- 
ments, the Redfield would hâve been culpable. But she owed no 
<îuty to the Canima or to any vessel intending to land at the south 
side pf pier 47. She was not in the way of the Canima if the latter had 
not gone to a place where she had no right to go. If the Redfield had 
, been whoUy inside the pier, and obscured from the view of those in 
,€harge of the Canima, the conduct of the latter would bave been more 
excusable than it was. Ànd they can with no more justice complain of 
her location than they could if she had been whoUy inside the pier. It 
might as well be urged that a sailing vessel holding her proper course, 
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but run down by a steamer, should be deemed în fault for want of a 
lookout. The Fannie, 11 Waïl. 238, 2i3. If there was fault on the 
part of the Redfield, it did not contribute to the collision. That was 
due solely to the inexcusable négligence of the Canima. The Redfield 
was not even in the way of passing vessels, because the pier was so much 
shorter than the adjacent piers. The captain of the Redfield was under 
no obligation to anticipate such an event as took place. He was tempo- 
rarily absent, but if he had been présent he could not hâve rendered 
any material asistance in the emergency. 

The libelant is entitled to a decree of $1,000, the sum at which his 
damages are adjusted by stipulation, as of the date of June 23, 1884, 
with interest from that date, with costs of the district court and of this 
appeal. 



HuNT V. The Mischief and another.' 

(District Court, E: D. New York. Septeraber 23, 1887.) 

CoLLrsroN— TuGS and Tows— Nabbow Channhl— Ovbrtaking Vbssbi. — Psb- 

MATUKK StABT. 

The évidence indicating that the tug B., after she had turned to the side of 
the narrow channel of Newtown creek, and had slowed to allow the tug M. 
and her tow to pass her, started her engine again while the M. was passing, 
and thereby ran against the latter's tow, forcing libelant's boat agaiust a 
doclî, held. that the tug B. was solely liable for the resulting damage. 

Hyland & ZabrisMe, for libelant. 
EdvÀn G. Davis, for the Martha Bogart. 
Alexander & Ash, for ^the Mischief. 

Benedict, J. The décision of this case dépends upon the détermina- 
tion of a single question of fact, namely, whether the tug Martha Bogart, 
after she had turned to the side of the narrow channel of Newtown creek, 
and had slowed to allow the tug Mischief and her tow to pass up to port 
of her, started her engine again while the Mischief was passing, and 
thereby ran against the canal-boat in tow of the Mischief, and so caused 
such a change of position in the respective boats as to force the libelant's 
canal-boat against the dock above, called "Cooper's Dock," whereby she 
sustained the damage sued for. Upon this question my opinion is that 
the weight of the évidence is clearly with the contention df the Mischief, 
and shows that the damage which the libelant's boat received by strik- 
ing Cooper's dock was not caused by any négligence on the part of the 
Mischief, but by the wrongful action of the Martha Bogart in starting 
her engines, and pushing against the libelant's boat in the way she did, 
while the Mischief was in the act of passing. 

The libelant must hâve a decree against the Martha Bogart for his 
damages, and the libel, as against the Mischief, must be dismissed, with 
costs. 

'Beported by Edward G. Benedict, Esq., of the New York bar. 
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Harland V. Bankers' & Merchants' Tel. Co. and others. 
(Circuit GovH, S. D. New York. September 33, 1887.) 

1. MoKTGAGK — Fobeclosueb—Rbceiteb— Action by, to Détermine Adverse 
Claims. 

Although the order appointing a receiver pendente lite in mortgage f oreclos- 
ure authorized him to bringsuch suits ashe might be advised, he cannot main- 
tain a suit in equity to obtain an adjudication that certain real property is sub- 
iect to the lien of tbe mortgage, and that ail liens claimed thereon by parties 
m possession and parties out of possession are invalid against him, and to ob- 
tain possession thereof, against one claiming adversely, where neither the 
mortgagornor mortgagee is made aparty, and no assignmeat bythem tohim 
of the property or cause of action is shown. 

S. Saite— Bill ht Recbiveb for Accounting— Contract -with Mortoasor. 

4- receiver, appointed in an action to f oreclose a mortgage given by a tele- 

graph Company, claimed to cover ail subsequently acquired property of the 

mortgagor, cannot maintain a bill for an accounting for damages suffered by 

fhe mortgagor frombreach of a contract to construct certain telegraph Unes. 

8. EqUITT — JtTRISDICTION — BiLL TO TbT TiTLB TO PrOPEBTY IN ADVERSE POS- 
SESSION. 

Equity will not entertain a bill to try title to, and obtain possession of, 
property in the possession of one claiming adversely, although at the same 
time complainant seeks relief in the nature of removing clouds upon title. 
4. Same— CosTs on Dismissing Bill afteb Hbabing — Failube to Demur. 

Costs will not be granted on dismissing a bill af ter a hearing upon the mer- 
its, for objections which might hâve been taken by demurrer, but which de- 
fendants f ailed to take at any stage of the case. 

Wm. T. WUson and HawÀUon WaUis, for complainant. 
JB. 0. IngersoU, for défendants. 

Wallace, J. The complainant is the receiver of the American Rapid 
Telegraph Company, and of the property covered by a mortgage or deed 
of trust executed and delivfered by that corporation to the Boston Safe 
Deposit & Trust Company, bearing date September 1, 1883. This 
mortgage was executed to the Boston Safe Deposit & Trust Company as 
trustée to secure an issue of bonds for $1 ,000 each, of the aggregate sum 
of $3,000,000, bearing interest at 6 per cent, from and aiter March 1, 
1884, and maturing September 1, 1893; and was created by the Amer- 
ican Rapid Telegraph Company pursuant to an agreement made August 
28, 1883, with the Bankers' & Merchants' Telegraph Company. The 
trustée named in the mortg^e filed a bill of foreclosure in the circuit 
court of the United States for the district of Connecticut, the mortgagor 
being a Connecticut corporation, and the complainant was appointed a 
receiver pendente lite by the court in that suit. By that order the com- 
plainant was direeted to take possession not only of the property included 
in the mortgage, but also of ail other property legally or equitably be- 
longing to the American Rapid Telegraph Company, and also to take 
suitable and proper proceedings to obtain possession of any part of such 
property which might be in possession of any other person or corpora- 
tion claiming right of possession and title thereto. An ancillary bill for 
the forclosure of the mortgage was filed by the trustée in this court, and 
v.32F.no.5— 20 
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an order was made by this court appointing the complainant receiver, 
similar in ténor with the order made in the original suit. The mortgage 
by its terms conveys ail the existing telegraph Unes and property of the 
American Rapid Telegraph Company, "together with the lines of tele- 
graph intended to be shortly constructed or acquired by the party of the 
first part, (the American Rapid Telegraph Company,) so as to connect 
the following points, viz. : Buffalo, New York, by a northerly route with 
Chicago, St. Louis; Pittsburg, Pa., via Columbus, Indianapolis, and 
Terre Haute, Indianà, with St. Louis, Mo.; Columbus, 0., with Cin- 
cinnati, 0., and Louisville, Ky.; and Terre Haute, Ind., with Chicago, 

m." 

When the complainant was appointed receiver, the property of the 
American Rapid Telegraph Company was in the possession and control 
of th« défendant Farnsworth, who had previously been appointed a re- 
ceiver of the property and effects of the Bankers' & Merchants' Telegraph 
Company, by an order of the suprême court of the state of New York, in 
certain actions then pending in that court brought against that corpora- 
tion by certain of its creditors and mortgage bondholders. The présent 
bill is filed against Farnsworth, the Bankers' & Merchants' Telegraph Com- 
pany, and the Farmers' Loan & Trust Company, to obtain a decree ad- 
judging that the complainant bas the title, and is entitled to the posses- 
sion, of aU the property which belonged to the American Rapid Tele- 
graph Company when the mortgage was created, and of ail the property 
subsequently acquired by the American Rapid Telegraph Company to 
which the lien of the mortgage by the terms of the instrument was to ex- 
tend, and that Farnsworth surrender to complainant such of the prop- 
erty as is in bis possession. The Farmers' Loan & Trust Company is the 
trustée in a mortgage, created by the Bankers' & Merchants' Telegraph 
Company, bearing date November 24, 1883, to secure bonds to the 
amount of $10,000,000; and asserts a lien under this mortgage upon 
some of the property in côntrovèrsy paramount to the mortgage created 
by the Anierican Rapid Telegraph Company. Other relief is sought by 
the bill against the défendants mentioned, and against the other défend- 
ants. A decree is sought against the Bankers' & Merchants' Telegraph 
Company for an accounting for damages suffered by the American Rapid 
Telegraph Company by reason of the non-performance of a contract made 
in August, 1883, by which the former agreed to construct and deliver 
to the latter certain new lines of telegraph. Relief is also asked adjudg- 
ing the American Rapid Telegraph Company entitled to a lien upon ail 
the stock of that company mortgaged to the Farmers' Loan & Trust Com- 
pany, The proofs are voluminous, and the controversy, which in some 
oî its aspects is complicated, bas been argued upon its merits. As pre- 
sented at the bearing the issues mainly contested are whether the mort- 
gage created by the American Rapid Telegraph Company is the first lien 
upon the telegraph property kuown as the"Reconstructed Lines" in the 
state of New York, and in the eastern states upon the wires placed by 
the Bankers' & Merchants' Telegraph Company upon the pôles of the 
Rapid Telegraph Company known as the "Strung Wires," and upon the 
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new lines of telegraph built or acquired by the Bankers' & MercLants' Tel- 
egraph Company in the western states in alleged part performance of the 
contract of that corporation with the American Rapid Telegraph Com- 
pany to build or acquire new lines and deliver them to the American 
Rapid Telegraph Company. 

Notwithstanding the objection bas not been taken by the défendants, 
the biU must be dismissed because of a radical defect in the averments 
and proofs. The bill does not allège, nor bas the complainant proved, 
any assignment or transfer to him of the title of the Boston Safe Deposit 
& Trust Company or of the American Rapid Telegraph Company to the 
property in controversy, or to the cause of action upon which the bill 
proceeds. The court cannot decree in favor of a party who does not 
show himself entitled to the relief sought. The Boston Safe Deposit & 
Trust Company, the mortgagee in the mortgage made by the American 
Rapid Telegraph Company, in the absence of an assignment of its rights 
to the complainant, is the party entitled to the relief sought by the bill 
so far as it relates to the titie of that corporation to the mortgaged prop- 
erty. This corporation is not a party to the suit; and the court cannot 
proceed to a decree without its présence, in the absence of allégations and 
proofs showing that the complainant bas succeeded to its rights. As to 
other property and rights involved in the controversy the title is in the 
American Rapid Telegraph Company. As a receiver pmdente lite the 
complainant is the mère custodian of the mortgaged property, and the 
other property of the American Rapid Telegraph Company. He was 
appointed according to the usual practice in chancery, and not under 
the provisions of any statu te conferring spécial powers or rights, and 
consequently did not acquire the title to the property which belonged to 
the mortgagee, or to the American Rapid Telegraph Company. If such 
a receiver flnds it necessary to bring suit to reduce choses in action to bis 
possession, or to recover the property intrusted to bis custody, he must 
sue in the name of the corporation having the title, upon leave obtained 
for that purpose. The question is very fully considered in Yeager v. 
Waïlace, 44 Pa. St. 294. See, also, High, Rec. § 290, and citations 
there referred to. Although the complainant was authorized by the 
terms of the order appointing bim receiver to bring such suits and take 
Buch proceedings as he might be advised, thèse must be brought in the 
name of the corporation having the title to the subject>matter. 

It is proper to add that the bill is open to other objections. One con- 
troversy presented by it is whether the lien of the mortgage of the Bos- 
ton Safe Deposit & Trust Company made by the American Rapid Tele- 
graph Company extends to the reconstrueted lines, the strung wires, and 
the new lines built in the western states. The proper parties to this con- 
troversy are the mortgagee, the mortgagor, the Bankers' & Merchants' 
Telegraph Company, and those who claim under the latter corporation. 
Another controversy presented by the bill is whoUy between the Ameri- 
can Rapid Telegraph Company, Bullens, the Bankers' & Merchants' Tele- 
graph Company, and thoâe claiming rights derived from the latter cor- 
poration. Thîs' relates to the lien upon the stock of the American Rapid 



308 PEDBRAL EEPOETEB. 

Telegraph Company transferred to Bullens, and the accounting for the 
breach by the Bankers' & Merchants' Company of the contract with the 
American Rapid Telegraph Company. The Boston Safe Deposit & Trust 
Company has no interest in this controversy, and it is distinct and inde- 
pendent from the controversy in which that corporation is interested. 
It is doubtful whether the bill is not multifarious, and one which should 
be dismissed by the court of îts own accord for that reason. Story, Eq. 
PI. § 271. As to the first of thèse controversies the bill proceeds upon 
the theory that the complainant has acquired the title of the Boston Safe 
Deposit & Trust Company to the real estate covered by the mortgage of 
the American Rapid Telegraph Company, and also the title of the Ameri- 
can Rapid Telegraph Company to the real estate. As regards this con- 
troversy the main object of the biU is to try litle to, and obtain posses- 
sion of, the real property covered by the mortgage, (which includes ail 
' the real property of the American Rapid Telegraph Company,) as against 
those who are in possession of it, and to obtain an adjudication that ail 
the liens claimed by those who are in possession and by the parties who 
are not in possession are invalid as against the complainant. As to this 
controversy, even if the complainant had succeeded to the title of the 
Boston Safe Deposit & Trust Company, and the American Rapid Tele- 
graph Company to the real estate, there are serious difficulties in the 
way of maintaining the action. If a complainant asserls a légal title to 
real estate he cannot invoke the jurisdiction in equity as against persons 
in possession claiming adversély, but must resort to an action of eject- 
ment. The circumstance that he seeks at the same time relief in the 
nature of removing clouds upon the title does not authorize the interven- 
tion of equity. The remarks of the suprême court in the récent case of 
Frost V. SpiUey, 121 U. S. 656, 7 Sup. Ct. Rep. 1129, are pertinent: 

"Underthe jurisdiction and practice in equity, independently of statute, 
the object of a bill to remove a clobd upon title, and to quiet tbe possession of 
real estate, is to proteet the owner of the légal title from being disturbed in 
his possession or harassed by suit in regard to that title; and. the bill cannot 
be maintained without clear propt of both possession and légal title in the 
plaintiff. Alexander v. Pendleton, 8 Cranch, 462;' PeirsoU y.BlUott, 6 Pet. 
95; Orton v. Smith, 18 How. 263; Crews v. Burcham, 1 Black, 352; Ward 
v, Chamberlain, 2 Black, 430. As observed by Mr. Justice Geiee iii Orton 
V. Smith : * ïhose only who hâve a clear légal and équitable title to lands 
connected with possession, hâve anyright to elaim the interférence of a court 
of equity to give them peace, or dissipate a cloud on the title.' A person ont 
of possession cannot maintain sueh a bill, whetlier his title is légal or équita- 
ble; for if his title is légal, his remedy at law by action of ejectment is plain, 
adéquate, and complète; and if his title is équitable, he must acquire the légal 
title, and then bring ejectment. U. S. v. Wilson, 118 U. S. 86, 6 Sup. Ct. 
Kep. 991; Fussell v. Qregg, 113 U. S. 550, 5 Sup. Ct. Eep. 631.» 

Upon the facts stated i& ihe bill in respect to this branch of the con- 
troversy, it would seem plain that the relief sought is to be obtained by a 
bill brought by the Boston Safe Deposit & Trust Company to foreclose 
its mortgage,, containing proper averments for the purpose of subjecting 
the after-acquired property to the lien of the mortgage, and making ail 
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the corporations and persons who are necessary parties to a foreclosure, 
and whose rights would be affected by the decree, parties to the suit. 
Upon such a bill the court could détermine what property should be 
sold under the decree, and what liens created subsequently to the mort^ 
gage should be extinguished. As bas been suggested, the second contro- 
versy referred to, presented by the biU, would eeem to be properly the 
subject of another suit in which the American Rapid Telegraph Company 
should be complainant, and the défendants should be those persons and 
corporations only who are necessary parties to such a contre versy. 

If the objections thus suggested had been taken asthey might bave been 
by demurrer, much expense and delay would bave been saved to the par- 
ties. As they were not thus taken, and as they bave not been taken at 
ail by the défendants, although the bill must be dismissed costs will not 
be given to the défendants. Brooks v. Byam, 2 Story, 553. The dis- 
missal is without préjudice to the complainant to bring such other suit 
as he may be advised. 



United States ex rd. Seeger v. Peaeson, Postmaster, etc. 
(Circuit Court, S. D. 2feu> York. June 29, 1887.) 

MANDAMUS— JtTBISDICTION OF ClBCTJIT COXJKT— PoST-OFPICK. 

A circuit court of the United States bas no jurisdiction to issue a wrît of 
mandamms, as an original proceeding, to compel a postmaster to enter and 
transmit through the mails a certain publication as second, and not as third, 
class matter. 

Mandxmms. 

The relator allèges that he is the editor and proprietor of a newspaper 
periodical called "Médical Classics," and bas requested the défendant, 
who is the postmaster of New York, to enter and transmit through the 
mails this publication as second-class matter. This request was refused 
by the défendant, and the publication was charged a higher rate of post- 
age, as third-class matter, because held to be designed as an advertising 
médium. The relator dénies any such purpose. On appeal by the re- 
lator to the ôrst assistant postmaster gênerai, this refusai was sustained; 
and the relator brings this proceeding to compel the défendant, by man- 
âamus, to receive and transmit the publication as second-class matter. 

Tcmmsend, Dyett & Einstein, for relator. 

Stephen A. Walker and Abram J. Rose, for the United States. 

Brown, J. I am constrained, by the weight of authority, to décline 
to eniertain this proceeding by manciamm. A long line of décisions of 
the supreime court bas affirmed the broad doctrine that the circuit court 
bas no jurisdiction to issue a writ of mandâmus as an original proceeding, 
but only as ancillary to some other proceeding or right of which it bas 
jurisdiction. 
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, Conëidering that the fourth subdivision of section 629 of the Revîsed 
Stàtntes gives the circuit court express jurisdiction "of ail causes arising 
under the postal laws," (Act March 3, 1845; 6 St. at Large 739,) and 
that the fourteenth section of the judiciary act (section 716, Rev. St.) 
authorizes the fédéral courts to issue such writs whenever "necessary for 
the exercise of their respective jurisdictions, and agreeable to the uses 
and principles of Jaw," it roight hâve been inferred, in the absence of au- 
thority, that if the relator was entitled to the relief demanded, according 
to the gênerai usage and practice of thé law, and if a writ of mandamus 
was the proper remedy for such relief, the writ might hâve been issued 
in the exercise of the proper jurisdiction of the court; inasmuch as the 
cause is one arising exclusively "under the postal laws." Upon repeated 
examination of the décisions of the suprême court, however, I cannot 
find myself authorized to treat this question as an open one. In most 
of the cases in which the question bas arisen, the circuit court had un- 
doubted original jurisdiction of the subject^matter of the proceedings, 
under some one or other of the express provisions of the statutes, quite 
as clear as.is its authority to détermine "ail causes arising under the 
postal laws." Nevertheless, the right to pursue the remedy by means 
of an original writ of mandamus bas been uniformly denied. Mcintire v. 

Wood, 7 Cranch, 504; McClung v. Silliman, 6 Wheat. 598; Bath Co. v. 
Amy, 13 Wall. 244; Oraham v. Norton, 15 Wall. 427; Gmmty of Greene v. 
Daniel, 102 U, 8. 187iDavmpoH v. Gounty of Dodge, 105 U. S. 237; Ro-. 
senbaum v. Board, 28 Fed. Rep. 223; U. S. v. SnwUwood, 1 Chi. Leg. N. 
321. 

Without considering, therèfore, in what cases, or to what extent, a 
review of the décision of the postmaster or of the assistant postmaster 
gênerai, as respects the détermination of a question of fact upon which 
the rating of postal matter dépends, is either reviewable at ail, or under 
a proceeding by mandamus, (see Garrick v. Lamar, 116 U. S. 423, 6 
Sup. Ct. Rep. 424,) I must dismiss the application upon the ground first 
stated. 



Strauss v. Abbahams. 

{Œreuii Court, B. D. Misaowi, H. D. October 19, 1887. / 

1. Attachment— Grounds of— Bubden of Proof. 

The affldavit for attachment chargea that the défendant had (1) fraudulently 
conveyed or assigned his property so as to hinder and delay his creditors; (3) 
fraudulently concealed, removed, or disposed of his property with the same 
intent; and (8) fraudulently contracted the debt sued for. Held, that proof 
of ail the grounds stated ïn the affldavit was not necessary to entitle the 
plaintiffto a recovery, but that proof of one or more was Bufficient. 
2 Samk,.' ■■. 

Where the attachment is baeed upon a charge of fraiùl on the part of the 
debtor, the bnrden of proof upon that question is on the plaintifl. 
8. Sambt—Gbotjnds of — ï^udulbut Intent. 

A fraudulent intent upon the part of the debtor in attachment, whéther in 
contracting the debt sued for, or in concealing or disposing of his èffects. 
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need not be established by direct testimony. His conduct, actions, flnancial 
situation, and the method of dealing adopted by him on a particular occasion, 
may be shown, and such ah intent inferred therefrom, provided that a care- 
f ul examination of ail the détails warrants such an inference. 

4. Samb. 

But if the circumstances relied upon by the plaintifE to establish the fraud- 
ulent intent are just as consistent with honesty as dishonesty of pnrpose, no 
such inference arises. 

5. Same. 

When a merchant buys goods on crédit with a preconceived intention of 
getting them into his possession, and disposing of them, and of not paying 
for them at any time, the debt is contracted with a fraudaient intent, and at- 
tachaient will lie. 

6. Fracdulent Contetances— Bt Dbbtor — Insolvbnct. 

A debtor, even though insolvent, has a right in Missouri to prefer one créd- 
iter over another; and, although such préférence bas the effect of preventing 
other creditors from coUecting their debts, it is not fraudulent if made in 
goodfaith. 

7. Bame. 

A conveyance of property made by a debtor for the purpose, and with the 
intent, of hindering or delaying some of his creditors, is fraudulent so f ar as 
the debtor is concerned, and wiU authorize an attachment against him, even 
though the debtor, by means of such conveyance, pays some other creditor 
whom he justly owes. 

8. Witnesb— Credibility. 

The jury may ignore the testimony of any witness who they believe has 
willfully testifled falsely as to any material factin controversy. 

Nai^n Frank and Kriim & Jonas, for plaintiffs. 
Martin, Laughlin <fc Kern, for défendant. 

Thayer, J., {charging the jury.) When the plaintiffs in this case be- 
gan their suit for the purpose of obtaining a writ of attachaient, they 
filed an afiBdavit whérein they charged — 

"First, that the défendant had f raudulently conveyed or assigned his prop- 
ertj? or efEects so as to hinder or delay his creditors; second, that the défend- 
ant had f raudulently concealed, removed, or disposed of his property or effects 
so as to hinder or delay his creditors; and third, that the debt sued for in. the 
case was f raudulently contracted on the part of the debtor." 

The défendant has filed a plea, under oath, denying ail the statementa 
contained in the affidavit, and that plea raises the issue which you are 
to try. In other words, your duty is to détermine whether either of the 
charges contained in the affidavit for attachment is true, or whether ail 
of thèse charges are false. 

When one person charges another with having perpetrated, or with an 
intent to perpetrate, a fraud, the law requires the person by whom the 
charge is made to substantiate the same by adéquate proof. It accord- 
ingly foUows that the burden of proof in this case is on the plaintiffs; 
and unless they bave proven some one or more of the grounds of attach- 
ment stated in the affidavit, by a prépondérance of évidence, you must 
find against them, and in favor of the défendant. It is not necessary 
that the plaintiffs should prôve ail the grounds of attachment stated in 
the aifidavit to entitle them to a verdict, but they must prove some one 
or more of the three grounds to warrant a verdict in their favor. 

Now, with référence to the kind of proof reqùired in this class of 
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cases, I will say this: When a person contemplâtes or undertakes to per- 
petrate a fraud, he does not usually publish his intentions to the world. 
For this reason the lawdoes not require that a fraudaient intention shall 
be established by what is known as direct testimony. The law permits 
a jury to find or to infer from a variety of circumstances, such as the 
conduct, the actions, the financial situation, and the method of dealing 
adopted by a person on a particular occasion, whether his intentions on 
that occasion were fraudulent or otherwise; and in trying an issue of 
this nature a jury should always pay careful attention to ail the détails 
of the conduct and actions and business dealings of the person accused 
of the fraud, in order to arrive at a correct conclusion as to whether his 
motives wére honest or dishonest. Now, while the law permits the jury 
to find that a man bas kcted fraudulently on the strength of circumstan- 
tial évidence alone, yet therule is subject to this just qualification: that, 
if the circumstances relied upon by a plaintiff to establish a fraudulent 
intent are just as consistent with honesty of purpose as with dishonesty 
of purpose, then the jury are notwarranted bysuch circumstances in in- 
ferring that the person in question was actuated by à fraudulent intent. 

Having given you thèse gênerai directions as to the nature of the issue 
you are to try, and as to the burden of proof, and the character of évi- 
dence by which a fraudulent intent may be established, I will now di- 
rect your attention more particularly"to the varions inatters charged in 
the afiidavit for attachraent. 

The first and second grounds of attachment together charge that the 
défendant fraudulently "conveyed, asdgned, concecded, removed, or disposed 
of his property or eâects,"'SO as to hinder or delay his creditors. There 
is no évidence before you of any concealment or removal of property or 
effects by the défendant, so that you will not give that portion of the af- 
fidavit any considération, as there is no évidence to sustain it. The only 
conveyance, assignment, or disposai of property proven is the convey- 
ance made by the défendant early in October, 1886, to his brother-in- 
law Desberger, of the stock of goods contained in the store at No. 1245 
South Broadway. Practically, therefore, under the first and second 
grounds of attachment, you will simply bave to détermine whether the 
défendant made that conveyance to hinder, delay, or defraud his credit- 
ors; that is to say, you must détermine what his motive or purpose was 
in making that conveyance or bill of sale. 

The defendant's position is simply this: He says that in October, 1886, 
he owed Desberger, his brother-in-law, about $10,875, — that sum being 
made up of $7,000 that he had agreed to pay Desberger for his interest in 
the firro, and the balance being money that his brother-in-law had loaned 
to him subséquent to the dissolution of the firm; that Desberger de- 
manded payment of that debt, and that he sold him the stock in the 
3tore, 1245 South Broadway, to pay the same. Now, gentlemen, if you 
believe that statement of Abrahams and Desberger, if you believe that 
Abrahams owed Desberger the sum stated, or about that sum, and that 
he made an ont and out sale of the stock of goods to Desberger in good 
faith to pay that debt, then the sale was not fraudulent, and furnished 
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no ground for the attachment, and you should so find by your verdict. 
If that sale was made, as above stated, in good faith to pay an iionest 
debt, then the sale was not fraudulent, even though the sale of that stock 
in the store at 1245 South Broadway did operate to hinder or delay other 
creditors of the défendant in coUecting their debts. In other words, 
gentlemen, a debtor has a right to prefer one créditer over another, even 
if he is insolverit; and if he does so in good faith, that is, if he pays one 
créditer to the exclusion of another, such préférence is not a fraudulent 
act, no matter how it may affect his other creditors. 

Now, on the other hand, if you believe from the évidence that the 
whole or a part of the debt claimed to be due from the défendant to Des- 
berger, which figured as the considération in the sale of the stock, was 
fictitious, and was known to be fictitious, that is, was not legally owing 
to Desberger at the time of the sale, then the conveyance was for that 
reason fraudulent, and you should so find. Or if you believe that the 
sale and conveyance of the stock at 1245 South Broadway was contrived 
by Abrahams and Desberger together, or that it was contrived by Abra- 
hams alone, for the purpose of hindering and delaying or defrauding 
Abrahams' other creditors in the collection of their debts, or to put the 
property out of the reach of his other creditors, then the sale and con- 
veyance was fraudulent, and you should so find, even though you may 
believe that at the time of the sale Abrahams was indebted to Desberger. 
In other words, gentlemen, a conveyance of property that is made by a 
debtor for the purpose, and with the intent, of hindering or delaying 
some of his creditors, is fraudulent, so far as the debtor is concemed, 
and will authorize an attachment against him, even though the debtojr, 
by means of such conveyance, thereby pays some other créditer whom 
he justly owes. 

From the directions which I hâve given you respecting the first and 
second grounds of attachment, it follows that the questions you will 
mainly hâve to consider and détermine on this branch of the case are — 
First. Whether the debt which figured as the considération for the sale 
of the stock at 1245 South Broadway was a 6ona_^de debt, that is, a debt 
justly due and owing by the défendant to Desberger, or was in whole or 
in part fictitious. Secondly. Was the defendant's motive in making that 
sale and conveyance an honest motive to liquidale a just debt, or a dis- 
honest one to put his property beyond the reach of his other creditors, 
thereby hindering and delaying them? 

Now, the third ground of attachment is that the debt sued for was 
fraudulently contracted by the défendant; and this branch of the case also 
merits your careful attention. Speaking generally, a debt may be said to 
hâve been fraudulently contracted for two reasons: First, when a debtor 
has induced his créditer to sell him goods and extend to him crédit by 
means of false représentations as to his financial condition, or as to his 
means and ability of paying for the same; and, secondly, when a debtor 
has bought goods or property of any kind on crédit witii a preconceived 
intention of getting the possession of the articles bought, and disposing of 
them, and not paying for the same at any time. 
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The court is of the opinion, and so instructs you, that there îs no év- 
idence in this case that will warrant you in finding that the debt sued 
for was fraudulently contracted in the mode first above pointed out; that i» 
to say, because of fraudulent représentations made when the goods in 
question Were bought. There is no évidence, in my judgment, to sub- 
stantiate any such charge. But the court submits this question for your 
considération as one that fairly arises under the évidence in the case, viz., 
whether, when défendant bought the bill of goods sued for in this case 
of the plaintiffs, he intended to pay for the goods. If you believe from 
ail the évidences and circumstances in the case that, when défendant 
bought the bill in question of thèse plaintiffs, he did not intend to pay 
for the goods at any time thereafter, but did intend to get the goods into 
his possession, and sell them, and pocket the proceeds, or sell them to 
Desberger^ and not to pay the plaintiffs at any time, then you may find 
that the debt sued for was fraudulently contracted, and you may sustain 
the attachmenton that ground; that is, on the third ground above stated. 
But unless the proof satisfies you that plaintiffs' biU was purchased by 
the défendant with the intent last stated, that is, with an intent ne ver to 
pay for them, you ought to find that the third ground of attachment haa 
not been sustained. 

There is only one further direction to be given you, and it is this: 
In weighing the testimony of the various witnesses, you are the exclu- 
sive judges of their credibility, and of the weight to be given to their 
testimony; and you hâve the right to ignore the testimony of any wit- 
ness (if there be any) who as you believe has willfuUy testified falsely 
on this trial as to any material fact in controversy. 



Weingartnee and others v. Charter Oak Life Ins. Co. 

{Circuit Oowt, E. D. Missouri, B. D. October 8, 1887,) 

Inbdkanob— Insolyenct of Compant— Action by Policy-Holdeb. 

The défendant, a mutual insarance company of Connecticut, but licensed 
to do business in Missouri, having.become insolvent, the insurance commis- 
sioner began proceedings in the suprême court of errors of Connecticut, un- 
der Laws Conn. 1875, pp. 13, 13, §§ 1, 8, to annul its charter, and wind up its 
affairs. Holders of running policies in Missouri commenced suits by attach- 
ment in the courts of that stats to recover the reserve value of their policies, 
upon the theory that the insolvency of the company worked a breach of the 
contract of insurance, and entitled them to sue for the présent value thereof, 
but it was decided (Fry v. Insurance Go., SI Fed. Rep. 197) that they were 
barred by, and must be remitted to, the proceedings in Connecticut. Reld, 
that the principle of the above case applied to an action in Missouri by the 
holder of a death claim. 

Suit by Attachmetit by the holder of a death daim in a mutual life 
insurance policy. 

Qeo. D. Eeyndda, for plaintiffs. 
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J. S. FvUerton, for défendant. 

Thayeb, J. , {oraMy.) In the case of J. Wdngartner v. Charter Oàk lÀfa 
Inmraiice Company the only question is 'whelher the case is controlled by 
the décision in the case of Fry v. Insurance Co., 31 Fed. Rep. 197, which 
was decided at the last term of this court. In the Fry Case, the holder 
of a running policy had brought suit by attachment in this jurisdiction 
against the Charter Oak Life Insurance Company, to recover the reserve 
value of his policy, upon the theory that the insolvency of the company 
worked a breach of the contract of insurance, and entitled him to sue for 
the présent value of the same. In that case, we held that the Missouri 
policy -holder was presumed to be acquainted with the charter of the 
company in which he was insured, and with the insurance laws of the 
state of Connecticut, that regulated and determined its existence, and to 
hâve assented thereto when he became a member of the company by tak- 
ing out a policy therein; and we further heid that under the charter of 
the company, and the insurance laws of Connecticut, that determined 
and regulated its existence, an action by attachment could not be main- 
tained in this jurisdiction by the holder of a running policy to recover 
its présent value, so long as there was a proceeding pending in the name 
of the superintendent of insurance of the state of Connecticut against the 
company, in the courts of that state, to annul its charter, and to liqui- 
date its affairs. We held, in substance, that when the company became 
insolvent, and proceedings were taken against it, in the statutoiy form, 
by the insurance commissioner of Connecticut, to liquidate its affairs, 
that proceeding, so long as it was pending, operated to preclude policy- 
holders from maintaining a suit against the company in this jurisdiction 
of the kind above described. 

In the présent case the suit is by the holder of a death claim, and the 
fact is supposed to make a distinction between the two cases, and to 
entiile this particular plaintiff to sue by attachment in this jurisdiction. 
Wé think, however, that that view of the case is erroneous. We think 
that a death claimant occupies the same position as the holder of a run- 
ning policy; that both claims are claims preferred by persons who are 
members, or the représentatives of members, of the corporationj and 
that both classes of claimants are bound by the charter of the com- 
pany, and the insurance laws of the state, which regulate the existence 
of the company; and that both claims rest upon the same meritorious 
considération, — that is to say , the premiums which the respective parties 
hâve paid to the company; and that the death claimant cannot maintain 
a suit by attachment in this jurisdiction as long as the proceeding is 
pending in the home state, at the instance of the superintendent of in- 
surance, to annul the charter of the corporation, and liquidate its affairs. 
The death claimant, as well as the holder of a running policy, should 
intervene in that proceeding, instead of suing by attachment in this ju- 
risdiction. 

Of course, we do not détermine in this case, and it is notnecessary 
to détermine, whether the holder of a death claim, when the asset» '>*' 
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the Company are distributed, will be entitled to a priority over the 
holder of a running policy. That is a question which will be deter- 
mined by the court in which the proceeding to wind up the afFairs of 
the Gompany is pending, and can more appropriately be settled by the 
Connecticut court according to the construction placed on the insurance 
laws of that state. Ail we hold at this time is that the plaintiff is in the 
wrong forum, and that the suit cannot be maintained so long as a prior 
proceeding to wind up the company is pending and undetermined in the 
state of Connecticut. Therefore the judgment will be the same as in the 
Fry Case. In other words, judgment will be entered for the défendant. 



COGHLAN V. SoUTH CaEOLINA R. Co. 
{Cvreuit Oov/rt, B. South Carolina. October, 1887.) 

1. Teisdeb— Sdfficienct— Bfpbct. 

When, upon a claim for money, the debtor, before suit brought, tenders a 
certain sum in lawful tender, absolutely and without condition, to his créd- 
iter, and this is refused, he may retain the money, and, on suit brought 
against him, will be relieved from payment of interest after the date of ten- 
der, and from payment of costs, if plaintiff recover no more than the sum 
tendered. 

2. Sâkb. 

But, if the offer to pay be made pending the suit, it cannot avail him, un- 
less he f ollow it up with an ofler tô pair the money into court, or, at the least, 
submit to a judgment for the sum admitted. 
(Syllabus by the Court.) 

H. E. Yovmg, for complaînant. 
Mitchdl & Smith, for défendant. 

SiMONTON, J. This is a bill seeking to enforce the payment of certain 
bonds, secured by a mortgage of the property of the South Carolina Rail- 
road Company. After an order of référence was made in the case, and 
the report thereon filed, but before the sum actually due was ascertained, 
the défendant oflfered to pay to the plaintiff the sum of $44,600, which 
the défendant alleged was in fuU of debt and costs. The money was 
tendered in legal-tender notes. No receipt was demanded. The offer 
was refused by complainant. The défendant did nothing after the offer 
was declined, and now insists that the complainant cannot recover inter- 
est on his claim accruing after the date of his refusai, to-wit, twenty- 
eighth Pebruary, 1883. 

Where a claim is made on a money demand, and the debtor is pre- 
pared to admit a part of the claim, he can tender to the claimant the 
amount admitted. If the tender be refused, and suit be afterwards in- 
stituted, the plaintiff must establish that more was due to him than the 
amount tendered, else he will lose as well the costs as ail interest ac- 
cruing after the tender. The party making the tender must see that it 
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is made to the proper person, in légal tender; that it is absolute, not 
clogged with any condition; and that it is continuons, — that is to say , he 
must always be prèpared to complète the tender and produce the money. 
Mshbume v. Sanders, 1 Nott & M. 243; Black v. Rose, 14 S. C. 278; 5 
Rob. Pr. 947, 948; Bissdl v. Heyward, 96 U. S. 587. No suit having 
been coramenced, the acceptance on the part of him who is to reçoive is 
necessary to the full discharge of the party tendering. If this be with- 
held, the latter having doue everything in bis power, must retain bis 
money, and need only keep himself in readiness to fulfiU bis tender if 
the other party changes his mind. 5 Rob. Pr. 947; Dobiev. Larkan, 
32 Eng. Law & Eq. 501. 

But when an action bas already been commenced and is pending, if 
the défendant be dispoaed to admit the demand in part, it is not only 
necessary that he should ofiFer to pay the amount admitted in the same 
•way as the tender before suit should be made, but he must go further, 
and either pay the sum admitted into court, or, at the least, oSer to sub- 
mit to a judgment for that sum. This is the rule in the common-law 
courts. Even when a tender before suit bas been made, the plea of the 
tender must be accompaniéd by an offer to pay the money into court. 
1 Tidd, Pr. 540; 5 Rob. Pr. 949, 950; Civil Code Proc. S. C. § 265, 
subd. 5. It commends itself to this court. The reason for the practice 
is clear. A tender before suit cannot possibly be made complète if not 
accepted. There is no way of compelling the acceptance. An offer to 
pay, pending a suit, can be made complète by the action of the courts 
ordering the money paid in. The court, in this, represents both parties, 
and its orders bind the plaintiff as well as the défendant. The money 
paid in is for the plaintiff, and the possession of it cannot be resumed 
by the debtor. In the further prosecution of the case that much is 
stricken from the record, whether the plaintiff takes ont the money or 
not. Black v. Rose, 14 S. C. 278. Or, as stated in Boyden v. Moore, 5 
Mass. 367: 

",The bringing of money into court is a practice adopted to relieve the de- 
fendant against an unexpected suit, for money which he is willing to pay, 
but which he has not tendered to the plaintiff before the coramencement of 
the suit. After the défendant had brought in as much money as he thinks 
proper, and the plaintiff has refused to receive it in satisfaction, the défend- 
ant is entitled to hâve the same considered as a payment made on the day on 
which it was brought. " 

In the présent case the défendant simply offered to pay the money, 
and, when it was refused, was content to do nothing more. The offer 
cannot avail it as if it were a tender. 
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PoETZ, Jr., V. Bbansfoed. 

Bbansfobd V. PuETZ, Jr. 

{Oireuit Court, E. D. Misaouri, E. B. September 80, 1887.) 

1. Patents Por Inventions— Absignmbnt — Jubisdiction of Fédérai, Courts. 

Plaintifl ass'gned to défendant onè-third of the right to an invention. The 
patent-office divided the application for the patent into three applications for 
as many inventions. The question in issue was whether this subdivision of 
the claims divested défendant of his interest in one of the patents issued. 
Held, that this was a question purely of patent law^ of which the circuit conrt 
of the United States had jurisdiction. 

2. Samb — SaiT FOR Infringement— Plbading. 

In an . action bv plaintifE for infringement of a patent, a cross-bill by de- 
fendanti asking that plaintiff be compelled to assign to him a one-third inter- 
est in the invention to which he laid claim, is not germane to a défense. The 
matter should be made the subject of demurrer to the cpmplaint, or other ap- 
propriate form of défense. 
8. Samb— Suit for Infringement— Former Adjudication. 

In an action for an assignment of an interest in a patent, défendant pleaded 
a former suit in bar. Plaintifl claimed the former suit decided the question 
of an interest in the invention, and not the question of an interest in the pat- 
ent. It appeared that in the former suit it was alleged in the bill, and denied 
in the answer, that plaintifE was " the sole and exclusive owner of the patent, " 
and the decree was in terms to the same eSect, EM, that the plea in bar 
was a good plea. 

Motion for Rehearing and Plea in Bar. See 31 Fed. Rep. 458. 
Geo. H. Knight, for Tîllman Puetz. 
Pavl BakeweU, ioi George W. Bransford. 

Miller, Justice, (oraUy.) In this case the application for a rehear- 
ing in the matter of the decree on the cross-bill in the original suit has 
been considered by us, and I hâve myself particularly examined the 
pleadings with référence to the main ground urged for a rehearing, and 
that is that it is founded on a contract simply, (and not involving the 
patent laws of the United States, so as to give the circuit court jurisdic- 
tion without regard to citizenship.) 

It is'true that the cross-bill sets out that there was an assignment by 
the plaintiff in the original bill, to the défendant, of an interest in the 
invention before the patent issued. If it were simply a question on the 
validity of the contract, or on its enforcement as a contract, for an as- 
signment of the invention, the objection might be good. But while the 
plaintiff in the cross-bill sets out the assignment of the interest in that in- 
vention to himself, the answer of the other party admits that assignment, 
and there is no issue at ail on the question of the validity of the assign- 
ment, and of its being capable of enforcement, but the issue that was 
made is, and the question decided by the court is, that the application 
so made was for the invention which was assigned. The patent-ofBce 
required it to be divided into two or three applications for as many dif- 
férent inventions, and the question that the court decided, and the only 
9ne on which testimony was taken, was whether this proceeding of the 
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patent-office divested the plaintiffof his right to one of the patents îssued 
on that subdivision of thé claims. That is a question purely of patent 
law, and one of which the circuit court of the United States has jurisdic- 
tion; and the question which he insista should diveSt the court, or which 
he insista was the one tried by the court, was not in issue at ail. There 
was no déniai of the contraçt; there was an admission of the assignment. 
The assignment stood as confessed upon the pleading, and that which 
was in issue was the décision of the patent-office upon that assignment. 

As regards that matter we think very clearly that the décision is right j 
that there was no error. It was suggested by myself, in the course of 
the argument, that the matter of the cross-bill was not germane to the 
défense; and very possibly, if that matter had been taken up on demur- 
rer, or in some appropriate form, I do not say it is probable, but it is 
possible, it might bave been made effectuai at that time. But as the 
matter did hâve something to do with the patent, with the invention, 
and with the machine, I would not be wiUing, on a suggestion inade by 
the court, but not from the bar, at this tinïe to reverse a decree finally 
entered and rendered on fuU considération on a point not brought be- 
fore the court, and which is of very doubtful propriety anyway, and 
which does not reach the merits. 

For thèse reasons the application for the rehearing in the original case 
is overruled. 

In an independent suit subsequently brought by Bransford, against 
the plaintitï in the original suit, for a decree praying an assignment of 
an interest in the original patent, the défendant has pleaded the former 
adjudication, and it is difBcult to see why it is not a complète bar to 
this suit. The counsel for Bransford argued, with a good deal of force 
and ingenuity, (and I was rather struck with it at first,) that the matter 
that was decided in the former suit was a question of an interest in the 
invention, and not the question of an interest in the patent, and, if that 
had been so, I am not prepared to hold this plea goodj but, when I 
came to look at the pleadings, it is perfectly plain it was an interest in 
the patent that was in issue and decided in the ferst case. The plaintiff 
in that case allées in his bill, among other things, that he is the sole 
and exclusive owner of that patent, and of the rights conferred by 
it. The défendant dénies that he is the sole and exclusive owner of 
that patent, and, after asserting that he had this assignment of the 
interest in the invention, he then repeats that he is interested in the 
patent; so that they raised, as distinetly as language could possibly 
make it, the question whether Puetz was the sole owner of that patent, 
■ — ^he having asserted that he was, and the other party having asserted 
that he was not, — and the decree in term says that he was the sole and 
exclusive owner of that patent, and on that ground gives a perpétuai 
injunction against the claim of the défendant under that patent, and 
it is impossible not to hold that that was not an adjudication of the 
owoership of that patent; and therefore the plea to the biU setting up 
that Bransford was the owner is barred by the former adjudication, and 
is a good plea. 
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Kearney and another v. Lehigh Valley R. C3o. 
(Circuit Court, B. New Jersey. September 80, 1887.) 

1. Patents foe Inventions — iNPBiNaBMENT — Spakk-Ahrestbb. 

Letters patent issued April 11, 1871, to Kearney & Tronson for an improved 
locomotive spark-arrester, the spécifications and claims showing a grating 
with vertical bars placed at the foot of the spark or petticoat pipe, etc., heîa 
inf ringed by a spark-arrester with grating consisting of upright cast-iron bars, 
with connections between them at intervais, leaving long spaces er slots be- 
tween the bars, and only interrupted by the connections, exactly like the 
spaces between the bars required by the patent. 

2. Samb— Pkiosity of Invention. 

Complainants' application for a patent was made prior to the date of the 
patent of one S., introduoed in évidence as anticipating it, but was not dated 
until after the date of the S. patent. EeldVo.9X, in the absence of évidence 
showing that S.'s invention antedated complainants' application, the pre- 
sumption was in favor of the priority of complainants' patent. 
8. Same— Anticipation— Spark-Abbbstbb. 

Letters patent issued Aprfl 11, 1871, to Kearney & Tronson for an împroved 
locomotive spark-arrester, the spécifications showing a circular grate or longi- 
tudinal upright bars, marked D, and a tube, E, on top of it, extending upward 
into the smoke-stack, with the netting, marked F, around the top of thistube, 
to prevent cinders from escaping into the smoke-stack, îield not anticipated 
by vanclain's spark-arrester, consisting of a perforated cylindrical box or 
screen in which the perforations or apertures consisted of latitudinal (hor- 
izontal) slots, eut out of sheet-iron, nor by any other patent. 
4 Samb— RasTBicTiON of Claim— Spabk-Areestbr. 

In letters patent issued April 11, 1871, to Kearney & Tronson for an im- 
proved locomotive spark-arrester, the spécifications showed a grating with 
vertical bars placed at the foot of the spark or petticoat pipe, etc. Hela, that 
the patent was not to be restricted to the use of a petticoat pipe, but such 
pipe might be of any form or dimensions. 

5. Samb— -Rbissiii!— New Mattbb. 

In an application for reissue of a patent, paragraphs explaining thé difB- 
culties and defects of prior inventions of the same character, and how they 
hâve been avoided by the new invention, is not that sort of new matter which 
renders a reissue void. 

6. Samb — Utilitt. 

In an action for the infringement of a patent, the défense of lack of utilîty 
will not be sustained unless there is the clearest évidence that the Invention 
claimed is utterly frivolous and worthless ; and the fact that défendants hâve 
used it, and infrlnged the patent, is a strong argument agaiust such défense. 

Elwood 0. Harris, for complainaht. 
Andrew McCaUum, for défendant. 

Beadley, Justice. This is a suit on a reîssued patent, brought for 
an injunction and damages. The original patent was granted to Kearney 
& Tronson, April 11, 1871, for improvements in spark-arresters on lo- 
comotives. The spark-arrester thus patented was located in the smoke- 
head of the boiler, instead of the smoke-stack above. It is described in 
the spécification as follows: 

"In the unoccupied space in this smoke-head we place a grate, the peculiar 
features of which are its perpendicular bars, with flxed apertures sufflciently 
flnéto stop the sparks that corne from the flre; the size of the grate being de- 
termlned by the area of opening needed for the regular draught and escape of 
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smoke on kindling the flre, or wben the engine is not in motion. TJpon the 
top o£ the grating a tube or pipe is fltted, extending upward a sliort distance 
above tlie top of the smoke-head into the chimney. A space is left around 
the top of the pipe between the edges o£ the aperture in the top of the smoke- 
head and the pipe. This iâpace is covered with netting or grating to prevent 
sparks or coals from passing through into the chimney." 

The claina was for "the.grate, D, with the longitudinal bars, as and 
for the purposes specified and shown." 

The drawings show the circular grate of longitudinal upright bars, 
màrked D, and the tube, E, on top of it, extending upward into the 
smoke-stack, with the netting, marked F, around the top of this tube 
to prevent cinders from escaping into the smoke-stack, The exhauat 
steam is brought by pipes through the bottom of the grate, D, and blown 
upward into the pipe, E, creating a strong draught in the smoke-stack. 
Most of the smoke and gases are drawn by this draught through the grate, 
and upward into the pipe, E, and the smoke-stack; but some of them 
ascend and pass through the netting, F, into the smoke-stack. 

The application for the reissued patent was filed June 7, 1872, a lit- 
tle more than a year after the date of the original, and was granted De- 
cember 10, 1872. The drawings accompanying the spécification are 
the same as those attached; to the original patent ; and the spécification 
is the same jn substance as the original spécification, except that it is so 
framed as to correct some ambiguity and uncertainty in the original, 
and to supply an évident omission. The ambiguity or uncertainty was 
this: As the original was drawn, it might be construed as applying 
only to cases where the tube, E, in the smoke-head, was of less size at 
top than the smoke-stack, or orifice in the smoke-head on which the 
smoke-stack stands; whereas the particular form and size of the tube, E, 
had nothing to do with the invention, which was as applicable to a 
pipe which fiUed the orifice above, and was equal in diameter to the 
smoke-stack, as to one which was smaller. The invention had relation 
to the form and construction of the spark-arresting grate, and to that 
only; and was as applicable to one kind of pipe as to another. This 
correction was a proper one to be made, if made in reasonable time, as 
it was. The other correction was the addition of a clause to point out 
and describe the platform on which the grate was to stand in the smoke- 
head. This platform was a necessary incident to the apparatus, as the 
grate could not stand on nothing. It was fairly indicated by the orig- 
inal drawing, but was not described in the spécification. Its descrip- 
tion in the reissue was a very proper amendment to be made. It did 
not affect the invention, — it left that untouched; but it showed more 
clearly the surrounding parts related to it. 

The paragraphs which explain the difl&culties and defects of prior 
spark-arresters, and how the patents hâve avoided them by their inven- 
tion, cannot be regarded as that sort oif new matter which renders a re- 
issue void. The reissue bas two claims; the first of which is substan- 
tially the same as the claim in the original patent, and the second is 
merely for the combination of the grate, D, 'and netting, F, which 
v.32F.no.5— 21 
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amounts to nothing. The first clainri,' which is the one contested in thia 
suit, is as follows: "What we claim," etc., "is (1) the grating, D, with 
vertical bars placed at the foot of the spark or petticoat pipe, E, in the 
manner and for the purpose substantially as described." The défenses 
are anticipation of the invention by prior patents, non-patentability of 
the invention claimed, and non-infringement. 

Patents had been granted before this for spark-arresters located in the 
smoke-head, and surmounted by a tube extending upward into the 
emoke-siack; but thèse generally consisted of perforated sheet-metal, 
wire-netting, or wire-gauze, and not of iron bars. The patents of this 
kind put in évidence were: One to W. W. Hubbell, dated June 26, 
1841; one to E. May, dated July 28, 1857; oneto J. L. Vanclain, dated 
August 20, 1861; one to A. S. Swett, Jr., dated June 23, 1863; one to 
J. Smith, dated August 16, 1870; one to Weidman and others, dated 
December 20, 1870; and one to J. Smith, dated March 7, 1871. 

Vanclain's spark-arrester consisted of a perforated cylindrical box or 
Bcreen in which the perforations or apertures consisted of latitudinal 
(horizontal) slots, which, from the drawing, appear to be eut out of 
sheet-iron. This slotted sheet-iron constituted the cylindrical box or 
screen. This screen could not be said to be made of iron bars, which 
are the thing patented to the plaintifl's; but it approaches very near to 
it. The slôts and iron sirips are also placed horizon tally, while the 
plaintiffs' patent is for a grate with vertical bars. 

Smith's last patent, dated March 7, 1871, about a month before that of 
the complainants, describes a spark-arrester consisting of a grated casing or 
tube, made by a continuons bar of wrought-iron, coiled spirally, in hori- 
zontal coils; or of cast-iron rings, one abovethe other, lying ho.rizontally 
and strung to upright rods to keep them a proper distiance apart; or, the 
patent says, "the grating may be made in any other desired mannef, 
providing it présents rigid bars for the hard ignited cinders to strike 
against, and providing tbere are openings sufBcient in number and size 
to permit the free escape of the lighter particles with the products of 
combustion." Now, this coiled wrought-iron bar, and thèse cast-iron 
bars or rings, approach very near to the invention patented to the plain- 
tiffs; the only différence being that they are horizontally arranged, while 
the patent of the complainants requires the bars to be vertical. This 
would fairly raise the question whether the change was a patentable in- 
vention. 

But the complainants contend that their patent, though dated a month 
later than Smith's, is not anticipated by it, inasmuch as their applica- 
tion was sworn to December 81, 1870, and was tiled in the patent-office 
January 5, 1871, — two months before the date of Smith's patent. The 
time of filing of Smith's application is not shown. The relative priority 
of inventions is determined,' first,. by the dates of the respective patents 
therefor. But this is not conclusivei Evidence outside of the patents 
may be given to prove priority. The date of the application, if it de- 
scribed the invention sufficiently, is conolusive évidence that the inven- 
tion was made prior to such date. The complainants, therefore, hâve 
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shown that their invention was made prior to the date of Smith 's patent, 
and no evidéftce bas been ofFered to show that Smith's invention was 
made prior to that timè. The presumptions arising from the course of 
business in the patent-office are not sufficiently certain and précise to 
countervail the efFect of the complainants' évidence. We may therefore 
lay the last Smith patent out of view. Without it, I do not see any- 
thing in the other patents relied on sufficient to justify me in holding 
that the invention claimed in the patent of the complainants was not pat- 
entable. Confining the patent to the terms of the claim, "the grating, 
D, with vertical bars," meaning, according to the spécification, " straight 
vertical bars of iron, placed at srnall distances apart," I see nothing in 
any prior patent to prevent it from being a good and valid patent. 

The défendants, however, hâve attacked it on the score of utility. 
They hâve endeavored to show, by a séries of experiments, that a spark- 
arrester consisting of such a grate as that of the complainants bas no su- 
perior utility or advantage over those of certain other forms. The first 
question which présents itself when such a défense is made is, "Then, 
why did you use it?" This mode of attacking a patent can never suc- 
ceed without showing, by the clearest évidence, that the invention claimed 
is utterly frivolous and wôrthless; and the fact that the défendants hâve 
used it, and infringed the patent, is always a strong argumentum ad hom- 
inem against them. I do not think that this défense is sustained. 

The défendants further contend that the patent is to be restricted to 
cases in which the petticoatpipe, E, which stands on the grate, is smaller 
at top than the smoke-stack, or orifice underneath the same, so as to 
leave an annular space to be covered by the netting, F. I hâve already 
adverted to this subject in considering the validity of the reissue. An 
examination of the latter will show that it is not restricted to cases of th«» 
kind referred to. The spécification, it is true, calls the pipe, E, sur 
mounting the grate, a petticoat pipe; but that only refers to its shape 
smaller at top than at the bottom, and it isprobably thus referred to be 
cause it was a pipe in common use at the time. It is not said, as in the 
original patent, that "a space is left around the top of the pipe between 
the edges of the aperture in the top of the smoke-head and the pipe." 
Provision, however, is made for such open space, whçn it exists, by the 
netting, F, which covers it. This may hâve been regarded as the com- 
mon case, and hence was provided for. But it has nothing to do with 
the essence of the patent; that, as I hâve said, consists of a grating of 
vertical bars of iron, as applicable to one form of pipe as to another, and 
having no référence to the form. I do not think that the point is well 
taken. In my judgment, the first claim of the patent covers ail spark- 
arresters coming within its description, and used and applied in the 
smoke-head ôf a locomotive boiler, no matter what the form or dimen- 
sions of the pipe, to which it is applied. 

Lastly, the défendants deny that they hâve infringed the patent. 
Spécimens of the grating which they hâve used, and which are charged 
as an infringement, havç been exhibited to the court. They do not, it 
is true, consist of separate bars, unconnected with each other. But the 
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patent does not say that the bars must be nnconnected; on the contrary, 
the drawings show a connection running around the middle of the bars, 
as if it were a brace, or stiffener, to hold the bars at equal distances 
apart, and to keep them more firmly in position. The défendants' grate 
consists of upright cast-iron barsy with connections between them at in- 
tervais, leaving long spaces or slots between the bars, and only inter- 
rupted by the connections, exactly like the spaces between the bars re- 
quired by the patent. The imitation of the invention described in the 
patent is not exact, but it is substantial. The bars used are the équiv- 
alent of the bars described in the patent. I think it is an infringement. 
I refer, of course, to the gratings used by the défendants in whieh the 
bars were upright, and the spaces between them were longitudinally 
conformg,ble thereto. 

The complainants are entitled to a decree for an injunction and an ac- 
count of profits and damages in the usual form. 



The Bbantford Ctty.^ 

Hathaway v. The Bbantfoed City. 

(District Court, 8. D. New Yvrk. June 29, 1887.) 

1. Admibaitt— Pbactice— Secdeitt on Appeai,. 

On appeal from the district court to the circuit court it is not necessary for 
an appellant, who bas giveu security on the release of the vessel, to give a new 
stipulation for the whole ampunt of the decree and costs. New security to 
cover the damages for delay, and the costs and interest on the appeal, is suffl- 
cient. A rejustification of the sureties on the original stipulation will, how- 
ever, be ordered, if reasonably required. 

2. Same — Bond to Mahshal. 

It seems that in the case of a bond to the marshal a new bond on appeal, 
for the whole amount, may be required. 

Norih, Ward & Wagstaff, for libelant. 
Wheder & Cortis, for claimants. 

Beown, J. The decree in this case, in iàvor of the libelant, is for the 
sum of $40,000, besides costs. Upon the arrest of the vessel at the time 
of the commencement of the action, that sum was taken as the agreed 
value, and a stipulation in that amount, with sureties, was given by the 
claimants, pursuant to the tenth and eleventh rules of the suprême court 
in admiralty. Upon appeal from the decree of this court to the circuit 
court, the question now presented is whether the défendant, in order to 
stay exécution, shall be required to give new security for the whole 
amount of the decree and costs, or security only in an amount sufËcient 
to secure "just damages for delay, and the costs and interest on the ap- 

•EepoTted by Edward Q. Benedict, Esq., of the New York bar. 
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peal," upon fhe analogy of the twenty-niath gênerai rule of the suprême 
court. That rule provides only îor " supersedeas \>onds in the Circuit 
courts." It does not expressly embrace appeals froni the district court 
to the circuit court, although it covers admiralty causes in which secu- 
rity tor the value of the property arrested, as in this case, will hein the 
custody or control of the appellafe court. Since the promulgation of this 
rule in 1867, and its reaffirmance in the case of Jérôme v. McCarter, 21 
Wall. 17, there is no question that, upon an appeal from the circuit to 
the suprême court, the additional security required would only be for the 
"damages of the delay, with costs and interest on the appeal." 

There bas not been, so far as I am aware, any statutory provision to 
regulate either the mode of appeal from the district court to the circuit 
court, or the security to be given in order to stay exécution upon such 
appeals in admiralty causes. Norton v. Rich, 8 Mason, 443; The Gla- 
morgan, 2 Curt. 236. AU the statutory provisions upon thèse points, 
beyond merely authorizing an appeal upon decrees for a certain sum, 
are confined to appeals to the suprême court. Rev. St. §§ 1000, -1012; 
Judiciary Act 1789, (1 St. at Large, p. 83, § 21;) Act March 3, 1803, 
§2, (2 St., at Large, 244.) 

Upon such appeals every judge signing the citation is required totake 
"good and sufficient security to answer ail damages and costs, where the 
writ is to stay exécution." In the absence of any statutory régulations, 
Betts, J. , under the gênerai power of the court to regulate its own prac- 
tice, prior to 1838, formulated rule 152 of this court, providing that, 
when an appeal should besentered, the appellant"shall, within 10 days 
thereafter, give security for damages and costs," in order to stay the ex- 
écution of the decree.' 1?his rule was in évident analogy to the statutory 
requirenients upon an appeal from the circuit to the suprême court. 
Under this rule the practice in this court was the same as the practice 
in the circuit court under the statu tes above cited. By repeated décis- 
ions of the suprême court, up to the year 1867, that practice required 
new security to be given upon an appeal for the whole amount of the de- 
cree, without référence to any security previously given. 

In the case of Bubber Go. v. Goodyear, 6 Wall. 153, a différent con- 
struction from what had formerly prevailed was given to the language of 
the statute requiring security for "ail damages and costs." It was then 
held that any security previously given, and under the control of the 
court, ought to be taken into account in determining what additional se- 
curity should be deemed "sufficient for the costs and damages" upon ap- 
peal. Rule 29 was at that time promulgated, expressly declaring that, 
upon suipersedeas bonds in the circuit court, "when property was in cus- 
tody under admiralty process, or the proceeds, or a bond for the value 
thereof under the control of the court, indémnity in aU such cases is only 
required in an amount sufficient to secure just damages for delay, and 
costs and inierest on the appeal." Upon elaborate argument in the case 
of Jérôme v. McCarter, 21 Wall. 17, the suprême court refused to modify 
this rule, and the equity of its provisions was reaffirmed. 

Thèse décisions do not, in strictness, embrace the practice in this court; 
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beeaiise neither the twenty'liinth rule, nor the statutory provisions, ex- 
; pressly jhcludes appeals fronj the district court. Bat as rule 152 waa 
based upoiï the analogy and the equity of the statute, and designed to as- 
similaté the practiee iu both courts, the reasons for the twenty-ninth rule, 
and the décisions of the suprême court in construing the application of 
the phrase " damages and costs,"as well as consistency in practiee, would 
seem to require a corresponding modification of the practiee, and of the 
interprétation of the same words in the rules of this court. In the En- 
glish practiee new security for the whole amount was required upon ap- 
peal for the reason that " the sureties below are not bound in the cause 
on appeal." The same reason is assigned in Clarke, Pr. tit. 59. See 2 
Brown, Civil & Adm. Law,437; Hall, Adm. Pr. 108, 109; Dunl. Adm. 
Pr. 322. 

By the tenth and eleventh rules of the suprême court in admiralty, 
stipulations for the release of prbperty under arrest must require the 
parties to abide by and pay the money awarded by the final decree ren- 
dered by the court, ofc appdîate court, if any appeal intervenes; and such 
is the stipulation given in this case. The gênerai rules in admiralty 
were promulgated under the act of August 23, 1842, (5 St. at Large, 
518,) some years after rule 152 of this court, before referred to. Su- 
prême court rule 10 provides expressly that the security given shall run 
to the appellate court as well as to the court below. There is no other 
rule of the suprême court on this point. 

There is no question that stipulations which are given under thèse 
rules, and which in terms agrée to pay the amount awarded in the ap-, 
pellate court, are as àvailable in the appellate court as in the district 
court. The reason given in the ancient practiee for requiring new se- 
curity on appeal no longer exists in such cases. Such seems to be the 
intimation of Judge Conkling in his Treatise, (Adm. 387, 405.) The 
very stipulation itself, so long, at least, as the sureties are responsible, 
is a continuing security, and seems so far to answer the requirements of 
the rule. ; For the rule does not require security for the amount of the 
decree and costs, but only for "damages and costs." If the vessel had 
remained iû oustody untU the appeal were perfected, ehe would be re- 
leased upon the same security that already exists, and the additional se- 
curity required would be for the delay and costs only. The bond already 
given goes into the circuit court with precisely the same effect. So,also, 
a new bond for the whole amount, with the same sureties, could not be 
rejected, if the sureties are responsible. To give a new stipulation, with 
the same sureties, would be an idle form, except for the purpose of a new 
justification; and a rejustification of the old sureties may be ordered upon 
the reasonable demand of the respondent, as a condition of accepting the 
existing bond pro tanto. If the old sureties are Unable or are unwilling 
to justify anew, a new bond for the whole decree should be executed. 

The court will at ail times sedulously endeavor to proteot the parties 
from loss through insufBcient security; but this,Ithink, should be done 
by the care and scrutiny exercised upon the acceptance of sureties, and 
in their justification, rather than in the duplication of bonds or stipula- 
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tions for the same thing. Considering the long time that often elapses 
after the release of the vessel froin arrest at the time of the commence- 
ment of the action until the appeal, a rejustification of the sureties 
will be ordered as a condition of their acceptance, if reasonably required; 
but, if the sureties are entirely satisfactory, the existing stipulation, 
which runs in terms for payment in the appellate court, should be ac- 
cepted as far as it goes. Bonds given to the marshal under the act of 
1847 do not, in terms, provide for the payment of the decree in the ap- 
pellate court, but only to abide and answer "the decree of the court" in 
such cause. In such cases it may be necessary to take a new bond for 
the whole amount. I do not pass upon that question now. 

In the présent case, if the sureties in the existing stipulation are ap- 
proved, additional security for $7,000 will be sufficient to cover the dam- 
ages and costs in the circuit. Should an appeal be taken to the suprême 
court on an affirmance by the circuit court, the additional delay will be 
then provided for by Ihe requirement of still another bond. 



The Comfobt. 
(Circuit Court, E. D. New Xork. October 26, 1885.) 

REHBARma — Application apter Tbbh— Ektby op Deckeb. 

An application for rehearing not made during the term Tvhen final decree 
■was entered cornes too late. 

Application for Rehearing. 26 Fed. Rep. 158. 
Wûcox, Âdams & MacUin, for libelants. 
R. M. Skerman, for claimant. 

Blatchfoed, Justice. In this case, which îs a suit in admîralty , there 
was a decree in the district court in favor of the libelants, from which the 
claimant appealed to this court. The appeal was heard in June, 1885, 
and the décision of this court was filed July 8, 1885, directing a decree 
in favor of the libelants, to the same eflfectwith that of the district court, 
with costs in this court. The decree of this court was, on notice to the 
proctor for the claimant, signed by the judge, and filed and entered in 
this court on the fifteenth of July, 1885. It decreed that the libelants 
recover against the yacht and her claimant $248.23, with interest from 
August 13, 1884, amounting to $13.65» and $192.80 costs in the dis- 
trict court, and $58.49 costs in this court; and awarded exécution there- 
for. It also decreed that as there was then in the registry of this court 
$274, deposited by the claimant to the crédit of this action, in lieu of 
the yacht, and as securitj' for the claim of the libelants, and as security 
for the costs of the clerk of the district court, to-wit, $15.50, and the 
marshal's costs, taxed at $100, had been paid by the claimant, the clerk 
of this court should pay to the libelants, out of the moneys so deposited, 
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$261.98, and that the stipulators for costs on the part of the ckimant 
should cause the engagements of their stipulations to be performed, or 
show cause why exécution should not issue according to their stipulations. 
On the sixteenth of July, 1885, pursuantto thedecree, the clerk paid to 
thei proctors for the libelants, the $261.98, out of the moneys so de- 
positedr. . A certified copy of the decree of this court ^s entered was 
served on the proctor for the clainjant on July 16, 1885, and service ad- 
mitted byhim in writing. The decree being unsatisfied as to çosts, and 
no cause being shown by the sureties on the bond on appeal why the en- 
gagements.of their stipulations should not be performed, and exécution 
issue, a judgment was filed and entçred in this court, on August 6, 1885, 
against the two sureties in said bond, for $250, the amount thereof, 
with a provision for exécution. Execution against the sureties was is- 
sued August 7, 1885, to the marshal of the Southern district of New 
York, and was returned by hipi September 2, 1885, nulla bona. An alias 
exécution has since be^a issued. Nq step was taken by the daimant to 
obtain a rehearing of the appeal herein, until Septeniber 24, 1885. Un- 
der an application then instituted, a rnotion has been made for a rehear- 
ing on one question involved in the appeal on the merits of the case. 

Under the rule laid down in Bronson v. Schulten, 104 U. S. 410, thia 
application cornes too late, because not made during the term when the 
final decree of July 15, 1885, was entered. The terms of this court are 
fixed by statUte (Rev. St. § 658, p. 122, 2d Ed.) to be held on the first 
Wednesday in every month. Besides this, after the decree had been 
served pej-sonally on the proctor for the claimant, on July 16, 1885, 
there should hâve been a prompt movement to apply for a rehearing, if 
desired, before any judgment against the sureties was entered. It is 
proper to say that I see no.reason tb question the correctness of the dé- 
cision, made on the point sought to bè reargued. As before held, the 
pleadings are such as not to permit it to be raised, and, if it were open, 
the décision of the court of appeals of New York, in Gay v, Seibold, 97 
N. Y. 472, establishes tliat the statute invoked does not apply to this 
esse. 
. The application for a rehearing is denied. 
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The Olga.* 

Révère Copfeb Co. v. The Olga. 

{Bkiriet GouH, 8. D. Ifeto York. June 29, 1887.) 

1. Makitimb Lien— Forbign Vhssbl— Conflict of Laws. 

When liens are enforced against an Italian vessel, the provisions of tte 
Italian Code shoutd be observed, by comity, in respect to the claims of those 
on board, as among themselves. 

2. Samb— Lex Loci CoNTRACTua — Lex Fobi. 

: As respects liens arising on eontracts made within this jurisdiction by the 
master of a foreign vessel, and the prioritiesof such liens in respect to ail the 
. clftims on the ship, our law, as the law of the place oî Cbntrâct, as well as of 
the foruni, ghoûld prevail. In this case, held, that there was no conflict-be- 
tween the Italian Code and the provisions of the gênerai maritime law, as ap- 
plied in this cpuntry, in regard to the liens under considération. 
8. Same— Pkiobitt. 

A classification of liens against a foreign vessel for port dues, pilotage, pro- 
visions, for orew, wages, towage, stevedore's charges, bottomry, master's lien 
for wages, etc., givçn. 

The Italian bark Olga, hàilihg from Castellamare, Italy, contracted ;to 
the libelant company above named, at New York, in August, 1886;, a 
debt for çopper-sheeting. For the unpaid balance of that bill the mas- 
ter gave a bottomry draft, by which he bound his vessel and freight for 
repayment upon return of the bark to New York, and prdvided that any 
other draft he might draw upon his consignées should be secondary to 
the lien of this obligation. The vessel, on her return voyage, borrowed 
necessary funds at Cette and at Marseilles on' bottomry; and atAlmeria, 
her, port for loading her return cargo, she obtainedi advances from the 
freighters which exceeded by $24 the amount of her freight found due 
on delivery at New York. Upon her arrivai atPerth Amboy, New Jer- 
sey, her cargo was discharged, and she was soon after libeled and sold 
upon the claim of the Revête Copper Company. Libels for the other 
bottomry claims, and libels by the master and crew for wages, were filed; 
and pétitions were afterwards presented for payment of the ship's obli- 
gations for pilotage, towage, oustom^house, and port expenses, and pro- 
visions for crew while in port upon her last voyage. The proceeds of 
the vessel, lésa marshal's feés, were $2,531.24. The amount of the ag- 
gregate liens proved on the above claims was about double that sum. 

Alexander & Grem, for libelants, F. Mannberguer and others., 

Olin, Rives & Montgomery, for libelants, Tod and others. 

Hpbbs & Gifford, for American Ballast Log Co. 

Wing, Shoudy & Putnam, for Révère Copper Co. , and wages, claims, etc. 

Brown, J. The proceeds of the vessel sold being insufBcient to pày 
ail the liens upon her, and the liens being diverse in character, they 
must be paid in the order of their relative rank under the maritime' law. 

'Eeported by Edward G. Benedict, Esq., of the New York bar. 
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The vessel is Italian, and the provisions of the Italian Code should, there- 
fore, be observed by comity, as respects the claims of those on board the 
vessel, as among themselves, including the claim of the master. Tlie 
Brantford City, 29 Fed. Rep-. 373, 384, 385. As respects the liens aris- 
ing upon the contracts made by the master within this jurisdiction, and 
the priori ties of such liens in respect to ail the cjaims on the ship, our 
own law, as the law of the place of the contract as well as of the forum, 
should, I think, prevail. : There is no conflict of laws, however, in this 
casp; since the Italian Code* expresses, I think, the gênerai maritime 
law, as ùnderstood and applied in the courts of this country, as to the 
relative rank of ail the liens presented in this case. 

Thé'proceeds will therefore be distributed in the following order: (1) 
The taxed çost? of thé Eevere Copper Company, upon whose libel the 
vessel was sold. (2) The port. dues, as established by law. (3) The 
claims of the pilots for pilotage; also towage, if taken necessarily, and as 
part of a pilotage service, but not otherwise. The Mystic, 30 Fed. Rep. 
73» (4)i Claims for necessary provisions furnished for the support of the 
crew sinicë the vessel's arrivai in port, and up to the completion of the 
voyage and the discharge of the cargo. (5) Wages of seamen. As the 
fund is njorp than sufficient for the abpve claims, they will be paid in full. 
(6) In concour^e witk each other, to bè paid ràtably, since the residue of 
aie proceejdg will be insufficient to pay ail, (a) bills for towage iiïto port 
other thah above stiated in class 3; (h) stevedorè's ëxpenses of unloading 
cargo after applying the freight thereupon, which in this case is nothing; 
{c) other liens necessarily contracted by the vessel since her arrivai in 

'ThaiféllOwingare the pro,vJ6ipns of the Italian Code of Commerce, relating to liens 
upon vessets^ 

"Art- 674. Ships, and sharea therein, areboùnd, even when in the possession of a third 
party, for the payment of debts whioh the law déclares privileged, iu the measure and 
within the limUs stated below. 

"Art. 675. The following claims are privileged upon the ship, and rank against its 
proceeds in theorder prescribedin this article. (1) Law costs incurred in the common 
interest of t|he créditera, in preserving and enforoing rights against the ship. (2) Ëx- 
penses, indemnities, and rewards for salvàge services during the last voyage, mconform- 
itywith the provisions of the M«rcantil« MarineCode. (8) Navigation dues established 
by law. (4) Pilotage, ëxpenses of custody, and charges of watching the ship since its ar- 
rivai in port. (5) Expensesof storage fordepositof ship's tackleand apparel. (6) Ex- 
pense of maîntaining {mamU&imone) the ship and îts apparel and furniture subséquent 
to ita last voyage ànd arrivai in port. (7) Wages, émoluments, and compensation due 
(accprding to provisions of title third of this book) to the master and any other person 
of the crëw, {dlcapkano ed aile altre persone deW equipaggio.) for the last voyage, as well as 
the repayments due to the mercantile marine sick fund for the last voyage. (8) Contri- 
butions due.for gênerai average. (9> Principal and interpst due on obligations entered 
into by thé hiastèr for the needs of thé ship in the cases provided by article 609, (relat- 
ing to bottomryî) and executed with the prescribed formalities. (10) Premiums for 
inauring ship and appurtenanoea for the last voyage, if the ship is insnred for the voy- 
age, or hy a time policy, (o tempo,) and for steani-ships in regular trips, and insnred by 
tlnie policies, the premiums oorrcsponding to the last Bixmonths: and, moreover, in 
mutual associations, the assessments and contributions for the last six months. (11) 
Compensation due to aflFreighters for default in delivering cargo, or for damage to cargo 
by faultof the master or crew during the last voyage. (12) Unpaid purchase price due 
thevendor. ,(13) Debts under No. above, when not registered and recorded with dili- 
gence, [trascritti ed annotati tardimrfiente,). every other maritime security ^cambio marittimo) 
on the vessel, and the claims for which the ship may hâve been pledged. In the con- 
course of several claims mentioned in No. 13, the priority is âzed by the date of reg- 
istration and entry in the ship's register." 
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port, in completion bf her obligations on tîie last voyage. (7) The bot- 
tomry and supply claims before the arrivai of the vessel, in the inverse 
order of their several dates; the claims being independent, and not con- 
current. (8) The master's lien for wages is recognized, as given by the 
Italian law; but it rnust be postponed, in case of a deficiency, to those 
liens which the master bas himself contracted, and upon which he is 
personally responsible. As between him and the lienors to whom he is 
answerable, he cannot be allowed to withdraw the fund from the registry 
to their préjudice. The Sdah, 4 Sawy. 40; The Vehx, 21 Fed. Rep. 479. 
The bills being more than sufficient to absorb the residue, there will be 
nothing left for the master. 

The necessary disbursements upon each libel or pétition, in enforcing 
the above claims, will be added to each lien, and paid with it in the 
same order of priority. 



The Aiameda, etc., v. Nbal. 

lOtrcuU Court. 2f. D. Galifomia. August 1, 1881) 

PiLOTS— Haip Pilotage— DisciuMrNATiOK—STATUTBa. 

Section 3466, Pol. Code Cal., providing rates for pilotage and half pilotag» 
to be charged vessels entering the port of San Francisco, is not so affected by 
the joint opération of section 3468, Pol. Code Cal., exempting vessels sailing 
between San Francisco and ports in Oregon, Washington, and Alaska from 
half pilotage, and Rev. St. U. S. § 4337 forbidding, discrimination in ratés for 
pilotage and half pilotage, as to exempt vessels sailing from a foreign port to 
San Francisco from liability for half pilotage, but section 8466 will preva.il, 
and section 2468 f ail, so f àr as its provisions come within the United States 
statute forbidding discrimination in pilotage rates. 

Appeal from District Court, N. D. California. See 31 Fed. Rep. 366. 
MUton Ândros and Page & Èeb, for appellant. 
P. D. Wigginiori and Lloyd <fc Wood, for appellee* 

FiELD, Justice. The libelant is a licensed pilot for the harbor of San 
Francisco, under the laws of California and of the United States, and on 
the nineteenth of March, 1887, within the cruising grounds of pilots, 
and outside of the bar of the harbor, he spoke the steam-ship Alameda, 
an American vessel, coming from the Hawaiian islands to San Francisco, 
and tendered to the master of the vessel bis services as pilot. The serv- 
ices were declined, and the steam-ship entered the harbor without having 
on board any licensed pilot. The pilot thereupon demanded of the master 
half pilotage, under the laws of the state. Its payment being refused, he 
filed his libel against the vessel in the district court of the United States 
for the amount, namely, $83.78. The Oceanic Steam-ship Company 
appeared as claimant, and filed a peremptory exception to the libel, on 
the ground that the laws of the state allowiug half pilotage were, by the 
provisions of section 4237, Rev. St. U. S., rendered inoperative aùd 
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roid. That section déclares that "no régulations or provisions shall be 
adopted by any state which shall make any discrimination in the rate 
of pilotage or half pilotage between vessels sailing between the ports of 
one state and vessels sailing between the ports of différent states, or any 
discrimination against vessels propelled in whole or in part by steam, or 
against national vessels of the United States; and ail existing régulations 
or provisions making any such discrimination are annuUed and abro- 
gated." , 

The laws of the state bearing upon the question are found in sections 
24:66 and 2468, Pol. Code. Section 2466 provides that "the following 
shall be the rates of pilotage into or out of the harbor of San Francisco: 
AU vessels Under five hundred tons, $5 per foot draft; ail vessels over five 
bundred tons, five dollars per foot draft, and four cents per ton for each 
and every ton registered measureraent. When a vessel is spoken in- 
ward or outward bound, and the services of a pilot are declined, one- 
half of the above rates shall be paid. In ail cases where inward-bound 
vessels are not spoken until inside of the bar, the rates of pilotage and 
half pilotage above provided shall be reduced 50 per cent. Vessels en- 
gagea in the whaling or'fishing trade shall be exenipt from ail pilotage, 
except where a pilot is actuaUy employed." Section 2468 provides that 
"ail vessels coasting between San Francisco and any port in Oregon, or 
Washington or Alaska territories, and ail vessels coasting between the 
ports ofthis state, are exempt from ail charges for pilotage unless a pilot 
be actually .employed.'' 

The di^rict court overruled the exception of the claimant to the libel , 
and the case is brought to thé circuit court on appeal. 

The contention of the claimant and appellant is that the exemption, 
under section 2468, Fol. Code, of certain coasting vessels from the charge 
of half pilotage, bas the effect of ' bringing the whole system of régula- 
tions for half pilotage prescribed by section 2466 within the inhibition 
of the fédéral statute, though thé vessels against which it is made charge- 
able by that section come from a foreign port. If such be the effect of 
the exemption of the coasting vessels, the whole pilot System will be se- 
riously impaired, and its usefulness greatly lessened. The allowance of 
half ^ilfttagÇj; when the services of a pilot hâve been tendered and re- 
fusedj has ^.Iways been deemed an essential means of establishing and 
supporting an efficient body of port pilots. 

As said by the suprême court of the United Statesi in a case in which 
I had the honor to be its organ, nearly a quarter of a century ago, speak- 
ing of régulations respecting pilots of the harbor of San Francisco, and 
of the allowa4;ice to tîiem of half pilotage when their services were ten- 
dered and declined;. 

"ïhe object p£ the régulations established by the statute was to croate a 
body of ha.rcly and skillfui seamen, thoroughly acquainted with tlie harbor, to 
pilot vessels seeking to enter or départ from the port, and thus give seciirity 
to life and property exposed to the dangers of a difflcult navigation. This 
object would b© in a great degi'ee defeated if the sélection of a pilot were lefb 
•».the option pf the master of the vesgel, or the exertions of the pilot to reach 
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the vessel, iii order to tender his services, were withotit any rémunération. 
The expérience of ail commercial states lias shown the necessity, in order to 
create and maintain an efficient clas8 of pilota, of providing compensation, 
not only when the services teridered are accepted by the master of the vessel, 
but also when they are declined. If the services are accepted, a contract is 
created between the master or ownerofthe vessel and the pilot; the terms 
of which, it is true, are ' flxed by the statute, but the transaction is not less a 
contract on that account. If the services tendered are declined, the half fées 
allowed are by way of compensation for the exertions and labor made by the 
pilot, and the expenses and rislcs incurred by him in placing himself in a po- 
sition to render the services, which, in the majority of cases, would be re- 
quired." Steam-Ship Co. v. JoUffe, 2 Wall. 456. 

The position of the claimant and appellant is that this System, so far 
as it pro vides for half pilotage, bas been abolisbed with respect to ail ves- 
sels, by reason of tbe discriminations adopted with respect to coasting 
vessels. I am not able to accept this conclusion. It is true that section 
2468, Pol. Gode, makes discriminations witbin the prohibition of the 
fédéral statute. It exempts from charges for pilotage, unless- a pilot is 
actually employed, vessels coasting between San Francisco and a port in 
Oregon, or in Washington or in Alaska territories, but it does not exempt 
from such charges vessels coasting between any other port of California 
and a port in that state or in those territories. It also exempts from such 
charges vessels coasting between ports of the state, and does not exempt 
from the charges vessels saiiing between those ports and ports of other 
States. But it doe§ not seem to me to be a reasonable inference that be- 
cause an exemption vt^às thus made by the législature in favor of certain 
coasting vessels between the ports of the state and between its principal 
port and ports on the coast in Oregon, Washington, and Alaska, that it 
would not hâve allowed half pilotage in any case, even where the vessel 
to which the services of a pilot were tendered was eoming from a foreign 
port, had not this exemption of coasting vessels from such charges been 
allowed. There is no such necessary connection between the two things 
as would justify the inference that the charge would not bave been al- 
lowed in the one case, if the exemption were not permitted in the other. 

The fédéral statute prohibits régulations by any state making a dis- 
crimination in the rates of pilotage br half pilotage between certaiiï ves- 
sels engaged in- the coasting trade, or against vessels propelled in whole 
or in part by steam, or against national vessels; and it abrogates ail ex- 
isting régulations thus discriminating. But it bas no further opération; 
it in no respect impinges upon any other régulations, or touches the 
gênerai sjjstem of pilotage or half pilotage, with respect to vessels engaged 
in foreign commerce. The prohibited discrimination, if previously made, 
is abrogated; if subsequently made, it is inoperative to defeat regular 
fions otherwise valid. 

Discriminations in rates of pilotage in favor of certain vessels engaged 
in the coasting trade are, by their terms, necessarily limited, and could 
therefore never ha,ve been designed to affect tbe pilotage or half pilotage 
of vessels engaged in foreign commerce. Thé discrimination ^s to cOast- 
ing vessels being invalid, section 2466 stands, as respects other vessels, 
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in full force. Whether the coasting vessels are, by the invalidîty of the 
discrimination as to tbemj brought under the opération of section 2466, 
is a question not necessary to détermine. It may be said that the dis- 
crimination indicates the intent of the législature that such vessels should 
be exempt from half pilotage; but it may be also said that it is to be 
presumed that the législature only intended the discrimination in case 
it could be lawfuUy made. We should hesitate to attribute to it a de- 
signed disregard of the fédéral statute. But as said above, the question 
is not before us for décision. The case is essentially différent from 
Spraigue v. Jhmpsm, 118 U. S. 90, 6 Sup. Ct. Rep. 988. There it was 
sought to charge a coasting vessel which was excepted from pilot charges 
by the Code of Georgia; hère it is sought to except from such charges a 
vessel engaged in foreign commerce because of an exemption by the Code 
of California in favor of certain coasting vessels, — an exemption contained 
in an independent section. 

I am of opinion that the décision of the district court yiaa correct. It 
is therefoie affîrmed. 



The Fldshdîq. 

Thb Niagara. 

CoLLiNS V. The Flushing and another. 

((HrewU Oouri, 8. D.Neu) Tvrk. July 19, 1887.) 

OmxniOK— ïiiOETS and Smnalb— Cobts. 

The canal-boat C, while in tow of the tug N. on a short hawser, was In- 
jured bv a collision with the ferry-boat F., ofl Eighth Street, New York, at 
near6o clock p. m. TheN. withhertowwasdecendirigthe Eastriver, which 
was qùite fuU of ice, eztending from the Brooklyn sbore beyond the middle 
of the river, on an ebb-tide Her course lay as far off the New York shore as 
was conyenient, having regard to the ice. Between Eighth and Ninth streets 
the ttig and tow met a flotilla of two tugs and two car-flats, bound up the 
river. The N. had the régulation lights set and burning, and pursuant to sig- 
nal, the tug and tow and flotilla passed starboard to starboard. As they 
passed, the !n. was at least 400 feet ofl the Ninth-street pier. The ferry-boat 
F., starting from the slip at Beventh Street, had stopped to allow the flotilla 
to pass, and now exchanged signais with the K. to pass on her course across 
the bow of the F. The F.'s pilot did not see the N.'s lights indicating she had 
s tow, and, as soon as the flotilla passed, the F. started ahead, and collided 
with the Èanal-boat C. Held, the collision was caused solely by the fault of 
the F. Held, aUo, as the cirpumstances probably justifled the libelant in join- 
Ing the N. as a co-respondent with the F., that ne was entitled to the costs of 
the district court against the F., and the U. was entitled to the costs of the 
circuit court against the F. 

Josiah Syîamd, for the Niagara. 
Nathan Bijur, for appellee. 

i , ■ " ■ 

Wallaxje, J. The libelant's canal-boat Curtîs, while in tow of the 
•team-tug Niagara, was injured by a collision with the steam ferry-boat 
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Flushing on thè third day of February, 1885, about 6 o'clock in the 
afternoon. This libel is filed agàinst both the tug and the ferry-boat to 
recover the damages sustained by such collision. The district court dis- 
missed the libel as against the Flushing, and condemned the Niagara for 
the whole damage. The Niagara and the libelant bave appealed. 

The proofs establish the following facts: On the day in question the 
Niagara Iteft Sixty-third street, East river, New York city, with the Cur- 
tis in tow, bound for Jersey City. The tide was ebb, and running 
about four miles an hour. The East river was quite fall of ice, extend- 
ing froln the Brooklyn shore beyond the middle of the river, but the 
New York shore was comparatively free. The tug attached the canal- 
boat to her Stem by a short hawser, so that the bow of the canal-boat 
was within about seven feet of the stem of the tug. The tug proceeded 
down the river, keeping as well off from the New York shore as she con- 
veniently could, to avoid the ice, and arrived off about Sixteenth street 
when she saw a flotilla consisting of two steam-tugs and two car-flats, 
lashed side by side, coming up the East river off the pier near the foot 
of Sixth street. At that time the tug had ail her régulation lighta set and 
buming. Her pilot gave a signal of two blasts of the whistle to theflotilla 
«oming tip the river, which was ans^wered by two blasts of the whistle on 
the part of the flotilla; by which the vessels indicated that they would pass 
each other starboard to starboard. The tug met the flotilla at a point 
î)etween the piers at the foot of Eighth and Ninth streets; the port side 
of the flotilla being something over 100 feet off the end of the Ninth- 
street pier, and the tug Niagara being about 200 feet off the starboard 
side of the flotilla. The flotilla was about 100 feetwide, and, when the 
tug passed, the latter was at least 400 feet away from the end of the 
Ninth-street pier. Just as the tug met the flotilla to pass it, the ferry- 
boat Flushing, which had started from her pier at the foot of Seventh 
Btreet, and had stopped waiting for the flotilla to pass across her bow, 
gave a signal to the Niagara of two blasts of the whistle, which was im- 
mediately answered by two blasts of the whistle of the Niagara; the ves- 
sels thereby agreeing that the Niagara should proceed on her course, and 
across the bow of the Flushing. ThereupOn the Niagara put her wheel 
gradually to étarboard. The pilot of the Flushing did not see the lights 
■of the Niagara indicating that she had a boat in tow, and, as soon as the 
flotilla had passed the bow of the Flushing, started ahead, intending to 
pass undér the stern of the Niagara. The flotilla had obstructed bis 
observation of the canal-boat; and assuming that there was no boat in 
tow of the Niagara, and probably being somewhat impatient at the de- 
lay caused his boat by the flotilla, he proceeded ahead under the stern 
of the flotilla until he diScovéred the canal-boat. He then reversed his 
angine, but it was too làte to avbid collision, and the Flushing struck 
the canal-boat with violence on the starboard side a little aft of mid- 
«hips; the bow of the Flushing breaking in 23 timbers of the canal-boat. 

The theory on the part of the Flushing is that, while she was waiting 
for the flotilla going up the river to pass across her bow, her bow was 
j)rojecting a slight distance out of the mouth of the slip, and she contin- 
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ued lying îji this position until the Niagara brought her tow înlo col- 
lision with the bow of the Flushing; that the Niagara had no lights set; 
that the canal-boat was towed with a long hawser of more than 100 feet; 
and that the Niagara, instead, of keeping down the river at a safe distance 
after exchanging signais with the Flushing, continued to draw nearer tp 
the New York shore as she approached, but, before reacbing the ferry- 
boat, starboarded her wheel, and by this movement swung the eanal- 
boat in and upon the ferry-boat. 

The district judge found, what the proofs clearly show, that the tug 
had her lights properlj' set and burning; but he was of the opinion that 
the collision took place at the end. .of the Seventh-street pier, substanti- 
ally according to the theory of the Flushing, and he Iherefore held the 
tug in fault, and exonerated the Flushing. 

It is established beyond controversy that the tow was on a hawser 
which brought her bow within abput seven feet of the tug's stern; and 
it is established by disinterested witnesses of intelligence, who had ex- 
cellent opportunities for observîttion, — among them, the two pilots of 
the steam-tugs of the flotilla, — thM when the Niagara passed the flotiUa 
ofl' the end of the Ninth-street pier she was 400 feet away from the end 
of that pier. : That pier extênds put into the river 84 feet further than 
the Seventh-street pier, and the twp piers are 440 feet distant from each 
olher. It ia incredible that the Niagjira, after exchanging signais with 
the Flushing, should hâve takeri a course that would bring her tow nearly 
500 feet to the starboard in going down the river a distance of 440 feet. 
;EspecialIy is this so in view of the fact that the piers below Seventh 
Street extend further into the river than the Seventh-street pier, and the 
Niagara would thus be running against the pier at the foot of Fifth street. 
If the collision took place at a point between the Eighth and Ninth street 
piers, about 600 feet away from the end of the Eighth-street pier, it can 
be accounted for upon a rational and probable theory. It is highly im- 
probable that if the collision had occurred in the manner claimed on the 
part of the Flushing, such violent injuries would hâve been inilicted upon 
the canal-boat. 

Althoùgh the witnesses for the Flushing outnumber those for the Ni- 
agara, those of them who are not employés of the claimant are persons 
wbose testimony carries very little conviction. 

, The Niagara was without fault which contributed to the collision. Al- 
thoùgh her course was nearer to the New York shore than would ordi- 
narily be permissible, the condition of the ice in the river was a sufficient 
justification. 

The decree of the district court is reversed, and a decree ordered dis- 
missing the libel as against the Niagara, and condemning the Flushing 
for the libelaht's damages. The circumstances of the cause probably 
jùstified the libelànt in joining the Niagara as a co-respondent with the 
.Flushing. The libelànt is entitled to costs of the district court against 
the Flushing, and the Niagara is entitled to the costs of this court against 
the Flushing. The Dentz, 29 Fed.. Eep. 525. 
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Western Union Tel. Co. v. Beown and others. 

(Circuit Court, E. D. Missouri, E. D. Ootober 8, 1887.) 

1. Eemovai of Causes— SiNGiiE Contboveesy. 

Where, in an action on a bond against several défendants, one of them be- 
ing the principal obliger, and tlie others his sureties, tlie only relief souglit 
is a money judgment against ail the défendants, there is, for the purpose of 
removal, but a single controversy in the case. 

& SaME— CiTIZBNSHIP. 

In caseèinvolving but a single controversy, where the jurisdiction of the 
court dépends only upon the citizenship of the parties, the right of removal' 
is governed solely by the second clause of the second section of the act of 
congress of Marcli 3, 1887, and ean be exercised only by non-resident défend- 
ants. 

8. SAiTB^WHO MAT EXERCISE RiGHT OP. 

The third clause of the second section of the act of congress of March 3, 
1887, relating to removal of causes, like the second clause of the second 
section of the act of March 3, 1873, governs that class of cases only where 
there are two or more controversies involved in the same suit, one of which 
is whoUy between citizens of différent states; andunderthe act of 1887 the 
right of removal in the cases Is^st mentioned is limited to one or more of the 
défendants actually interested in such separable controversy, and does not 
extend to the plaintiffs therein. 

« 
On Motion to Remand. 

On the eleventh day of May, 1887, plaintiff filed suit in the circuit 
court, City of St. Louis, Missouri, against Edgar H. Brown as principal, 
and the several other défendants as sureties, on a pénal bond conditioned 
for the proper performance by said Brown of his duties as manager of 
the St. Louis ofiSce of the plaintiff company; alleging breaches of said 
bond, and praying judgment for $10,000, the penalty of the bond. The 
suit was returnable to the June term of said state court. The sheriff's 
return showed personal servi'ce on défendants Wells, Milford, and Eaton, 
and that the other défendants were not found in the city of St. Louis. 
At the return-term of the writ, and within the time prescribed by law 
for the défendants to plead, the three défendants who had been served 
filed their pétition for removal of the cause to the United .States circuit 
court for the Eastem division of the Eastern judicial disirict of Missouri; 
in which pétition they alleged "that the plaintiff is, and at the institu- 
tion of this suit was, a citizen of the state of New York, and that thèse 
défendants then were and now are citizens of the state of Missouri, and 
résidents of the Eastern division of the Eastern judicial district of Mis- 
souri; that the matter in dispute in said suit, exclusive of interest and 
costs, exceeds the sum of $2,000; that the fnatter in dispute or in con- 
troversy is whoUy between citizens of différent states, and can be fuUy 
determined as between them; that thèse défendants are actually inter- 
ested in such controversy." The pétition concluded with the tender of 
a bond, and a prayer for an order of removal to the United States circuit 
court. Bond was filed, as provided by law, and the order of removal 
granted. On the first day of the next term of the United Stales court, 
September 19, 1887, the transcript of the cause was filed. On Septem- 
v.32F.no.6— 22 
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ber 23, 1887, plaintiff filed its motion to remand the cause to the state 
■court, alleging the following grounds: • 

"(1) The cause was improperly removed. (2) This court haa nojurisdic- 
tion of the cause. (3) It appearing f rom the record and pleadings that ail of 
the défendants, to-wit, three, who procured the removal, are résidents of the 
state of Missouri and of the Eastern district thereof, no ground for removal 
was showfl. (4) The cause is net removable to this court on the case stated 
in the pétition for removal, or on the pleadings and record, either or both. 
<5) tJnder the amended act of cohgress of March 3, 1887, the above-named 
défendants, being résidents of the district, could not remove the cause. (6) 
The cause was not removable under any law of the United States. (7) The 
laws of the TJnited States relating to the removal of causes were not complied 
•with in this case." _ 

Charles Claflin AUen, for plaintifif. 

William R. Waiker, W. B. Thompson, and A. If. Qardn&r, for défend- 
ants. 

Bkeweb. J. Cn this case a motion to remand has been filed. The 
question presented is one of interest and importance, involving, as it 
does, the construction of the reinp^yal act of March, 1887. The motion 
is rested upon this proposition: that in a case in which there is but a 
single controyersy, and in which removal is sought on the ground of 
•citizenship alone, the right of removal is restricted. to non-resident de- 
fendants. That there is but a single controversy in the case at bar is, 
under récent rulîngs of the suprême court, not operi to question. The 
action is on a bond, — one défendant being principal; the others, sure- 
ties. The only relief sought is a money judgment ag^inst ail the de- 
fendants. 

In Ayres v. WimaU, 112 U. S. 187, 5 Sup. Ct. Rep, 9.0, which was an 
action to foreclose a mortgage, it was said by the court that— 

"The fact that separate answers were filed, Vhichfaised séparate issues in 
defending against the one cause of action, does not crëate separate controver- 
fiies, withinthe meaningof the term as used in thestatute. They simply pré- 
sent différent questions, to be settled in determining the rights of the parties 
in respect to the one cause of action for which the suit was brought." 

In RaÛroad Go. v. Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735, it was de- 
cided that the filing of separate answers, tendering separate issues for 
trial by several défendants, jointly sued in a state court on a joint cause of 
action, does not divide the suit into-separate controversies so as to malie it 
removable into the circuit court of 'the United States under the last clause 
of section 2, act of March 3, 1876. And in the succeeding case of Put- 
nam v. Ingmham, 5 Sup. Ct. Rep. 746, it was ruled that the fact that one 
of the défendants did not answer, but was in default, was unimportant, 
and that the default placed the parties in no différent position, with réf- 
érence to a removal, than they would hâve occupied if that one had an- 
swered, and set up an entirely différent défense from that of the other 
défendants. And in a still later case, oî Piriev. Tve.dt, 115 U. S. 41, 5 
Sup. Ct. Rep. 1034, 1161 , the same rule was applied in an action of tort. 
See, also, Sbane v. Anderson, 117 U. S. 275, 6 Sup. Ct. Rep. 730, and 
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Imurance Co. v. Huntingtm, 117 U. S. 280, 6 Sup. Ct. Rep. 733. Thèse 
cases put the question at rest and settle that there are not separate con- 
troversies, but a single cause of action. 

We must now turn to the removal acts of 1875 and 1887. In the 
second section of the act of 1875 are to be found two clauses, which 
hâve received fréquent considération in the suprême court. That sec- 
tion reads as folio ws: 

"Sec. 2. That any suit of a civil nature, at law or in equity, now pending 
or hereafter brought in any state court where the matter in dispute exceeds, 
exclusive of costs, the sum or value of five hundred dollars, and arising under 
the çonstitjjtion or laws of the United States, or treaties made, or which shall 
be made, under their authority, or in which the United States shall be plain- 
tiff or petitioner, or in which there shall be a controversy between citizens of 
diflereiit stàtes, or a controversy between citizens of the same state claiming 
lands under grants of différent states, or a controversy between citizens of a 
state and foreign states. citizens, or subjects, either party may remove said 
suit into the circuit court of the United States for the proper district. And 
when, in any suit mentioned in this section, there shall be a controversy which 
is whoUy between citizens of différent states, and which can be fully deter- 
mined as bfetween them, then either one ot more of the plaintiffs or défendants 
actually interested in such controversy may remove said suit into the circuit 
court of the United States for the proper district." 

Section 2 of the act of 1887 contains three clauses; the matter con- 
tained in the first clause of the act of 1875 being in this later section 
divided into two clauses. This section reads as follows: 

"Sec; 2. That any suit of a civil nature, at law or in equity, arising under 
the constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority, of which the circuit courts of the United 
States are given original jurisdiction by the preceding section, which may 
now be pending, or which may hereafter be brouglit, in any state court, may 
be rémoved by the défendant or défendants therein to the circuit court of the 
United States for the proper district. Any other suit of a civil nature, at 
law or in equity, of y^hich the circuit courts of the United States are given 
jurisdiction by the. preceding section, and which are now pending, or which 
may hereafter be brought, in any state court, may be removed into tlie circuit 
court of the United States for the proper district by the défendant or défend- 
ants therein, being non-residents of that ôtate. And when, in any suit nlen- 
tiôned in this section, there shall be a controversy which is whoUy between 
Citizens of différent states, and which can be fuUy determined as between 
them, then either one or more of the défendants actually interested in such 
controversy may remove said suit into the circuit court of the United States 
for the proper district." 

The first clause in the act of 1875 refers to cases in which there is a 
single controversy, and, as we think will appear clearly from the au- 
thorities we shall cite, the last clause bas been considered to refer solely to 
cases in which there are two or more controversies. Under the act of 1875, 
either plaintiff or défendant migbt remove; under that of 1887, clearly 
the plaintiff bas no right of removal. The two clauses in the act of 1887 
which apply to cases in which there is but a single controversy make this 
distinction. If the case is one in which there is a fédéral question, or, as 
the language of the statute is, "a suit arising under the constitution or 
lawS of the United States, or treaties made, or which shall be made, un- 
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der their authority," then the défendant or défendants, no matter where 
they réside, niay remove. In other words, in cases in which a fédéral 
question exists, this clause contemplâtes that a défendant may always 
invoke the jurisdiction of the fédéral courts, and hâve that fédéral ques- 
tion determined by those courts. But if there be no fédéral question in 
the case, if renioval is sought on the ground of citizenship alone, then 
the removal can be had, in the language of the second clause, only by 
"the défendant or défendants therein being non-residents of that state." 
In other words, a résident défendant cannot remove simply on the 
ground of citizenship. The subdivision of this matter into two clauses, 
and thé language used, make it obvious that thàt was the intént of con- 
gress. 

The second clause of the act of 1875 and thethird clause of the act of 
1887 are alike, excépt that the word "plaintiffs"in the farmer is omitted 
in the latter. So far, therefbre, as the scope of that clause has been de- 
termined by, the rUlings of the suprême court prior to the act of 1887, it 
is décisive upon the cohstructionof the clause as it nbw stahds; for, when 
the court has placed a certain construction upon language, the nseof the 
same language' in a subséquent act implies that congress intends tha,t 
which has been already determined is its meaning. Now, that the last 
clause of the act of 1875 was applicable only to causes in which were two 
or more controversies will be apparent from a review,of the décisions. 

The R&inoval Cases, 100 U. S. 457, involve simply a construction of 
the first clause, and no attempt was madeto construe the second; but 
in Barney v. Latham, lOS U. S. 205, the second clause was construed, 
The opinion of Mr. Justice Harlan is very full and satisfactory, tracing 
the history of the législation in respect thereto. He notices the act of 
1866 which provided for the removal of a part of a case, and, after quot- 
ing the section of that act, uses this language: 

" This provision is explicit, and leaves no room to doubt wbat congress iii- 
tended to aceomplish. It proceeds plainly upon the ground, among others, 
that a suit may, under correct pleading, embrace several controversies, one 
of which may be between the plaintifE and that défendant who is a citizen of 
a state other than that in whieb the suit is brought; that to the final déter- 
mination • of auch separate controversy the other défendants may not be in- 
dispensable parties; that in such a case, although one citizen of another state, 
under the particular mode of pleading adopted by the pîaintiffs, is made a 
co-defendant with one whose citizenship is the same as the pîaintiffs', he 
should not, as to his separable controversy, be required to remain in the state 
court, and surrender his eonstitutional right tp involséthe jurisdiction of the 
fédéral court, but that, at his élection, at any time before the trial or final 
hearing, the cause, so fàr as it concerns him, might be removed into the 
fédéral court, léaving the plaintiff, if he so desires, to prûceed in the state 
court against the other défendant or défendants." 

Then, passing the act of 1867, he notices the second clause of the act 
of 1875; and after pointing out the distinction between the two, in that 
the act of 1876 contemplâtes the removal of the entire cause instead of 
a separable controversy, he adds: 

"Both acts alike recognized the fact that a suit might, consiatently with 
therulea of pleading, embrace several distinct controversies; but while the 
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act of 1866 in express terms authorized the removal only of the separable con- 
troversy between the plaintifE and the défendant or défendants seeking such 
removal, leaving the remainder of the suit at the élection of the plaintifE in 
the state court, the aet of 1875 provided in that class of cases for the removal 
of the entiré suit. " 

The matter is further discussed by him, but the whole discussion 
simply emphasizes this distinction, and leaves the irrésistible conclusion 
that the court construed this last clause as applicable only to cases in 
which there were two or more controversies, so that there might be, as 
they phrase it, a separable controversy. 

Following this case cornes that of Hyde v. Ruble, 104 U. S. 407, in 
which, referring to this second clause, the court say: 

"To entitle a party to removal under tliis clause, there must exist in the 
suit a separate and distinct cause of action, in respect to which ail the neces- 
sary parties on bne side are citizens of différent states from those on the 
other." 

— Language which would be clearly inapt if there was but a single cause 
of action. 

In Gorbin v. Van Brunt, 105 U. S. 576, the court uses this language: 

"In no JHSt sensé can it be said that the pleadings présent separate contro- 
versies, such as admit of separate and distinct trials. If they do npt, there 
could be no removal under the second clause of the act of March 3, 1875, any 
more than ùrider thé flrst. " 

So, also, in Fraser v. Jennison, 106 U. S. 191, 1 Sup. Ct. Rep. 171, 
we find this language: 

" To entitle a party to a removal under the second clause of the second sec- 
tion of the act, there must exist in the suit a separate and distinct cause of 
act4 zn, on which a separate and distinct suit might properly hâve been 
brought, àhd complète relief afforded as to such cause of action, with ail the 
parties on one side of that controversy citizens of différent states from those 
on the other. To say the least, the case must be one capable of séparation 
into parts, so that in one of the parts a controversy wiU be presented with 
citizens of one or more states on one side and citizens of other states on the 
other, which can be fully determined without the présence of any of the other 
parties to the suit as it has been begun." 

Similar language may be found in subséquent cases. 

It is impossible to avoid the conclusion from thèse authorities that the 
suprême court has placed upon this second clause this construction; that 
it applies solely to causes in which there are two or more controversies. 
And, indeed, this is but the natural and reasonable construction, for the 
first clause is broad enough and full enough to cdver every case in which 
there is but a single controversy; and that the two clauses were intended 
to apply to différent cases is évident from the fact that a différent pro- 
vision in respect to removal is found in them. Under the first clause 
aU the défendants or aU the plaintiffs must unité to accomplish a re- 
moval. The language is, "either party may remove;" under the second 
clause, "either one or more of the plaintiffs or défendants actually inter-, 
ested maj' remove." Why this différence, we do not know. As said 
by the court in Bamey v, Latham, mprai "We may remark that with 
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the policy of the act 6f 1875 we hâve nothing to do. Oiir duty is to 
give effect to the will of the law-making power when expressed within 
the liniits of the constitution," If, then, the last clause of the act of 
1875 applied only to cases in which there was more than one contro- 
versy, of course the same construction must be given to the last clause 
of the act of 1887. That really ends this casej for, if the défendants can- 
not corne in under the third clause of the act of 1887, because there is 
but a single controversy, they cannot under the second clause, because 
they are résident défendants, nor under the first, because there is no féd- 
éral question. 

It bas been sùggested, though not in the argument before us, that the 
whole of the second section of the act of 1875 is still iii force, because 
not in terms ï'epealed. Section 6 of the act of 1887 repeals, by name, 
certain provisions in prior statutes, and "ail laws, and parts of laws, in 
conflict with the provisions of this act." It does not in terms repeal 
section 2 of the act of 1875, and, while sections 1 and 3 of the act of 
1887 are declared in terms to be amendments of similar sections in the 
act of 1875, the same is not true as to section 2; and it bas been sùg- 
gested that, as section 2 is not in terms repealed or amended, it is still 
in force so far as any provisions therein are not directly in conflict with 
the act of 1887. We cannot agrée to this suggestion. It is a familiar 
rule that when a later statute covers the ground, and is obviously in- 
tended as a substitute for the earlier statute, then the former is repealed, 
although no words of repèal are used, and although there may be some 
provisions in the earlier not absolutely incompatible with those in the 
later. Under that rule we think, clearly, section 2 of the act of 1875 is 
no longer iri force, and that we must look to section 2 of the act ofl887 
for a détermination of the circumstaiices under which a removal may 
be had. 

To briefly summarize our views on the subject under discussion, we 
hold — J^rst, that in cases involving but a single controversy, where the 
jurisdiction of the court dépends only upon the citizenship of the par- 
ties, the right of renioval is governed solely by the second clause of the 
second section of the act of March 3, 1887, and can be exercised only by 
non-resident défendants; second, that the third clause of the second sec- 
tion of the act of March 3, 1887, like the second clause of the second 
section of the act of March 3, 1875, govems thatclass of cases only where 
there are two or more controversies involved in the same suit, one of 
which controversies is wholly between citizens of différent states; and 
under the act of 1887 the right of removal in the cases last mentioned 
is limited to one or more of the défendants actually interested in such 
separable controversy, and does not extend to the plaintiffs therein. 

We hâve given to this question a careful examination, because of its 
wide-reaching efiect. The plaintiff may not remove under the act of 
1887; and if a résident défendant may not remove, on the ground of 
citizenship alone, causés in which there is but a single controversy, it is 
obvious that removals will be very infrequent. Still, whatever may be 
the resuit, we are to give to the Janguage of the act that construction. 
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■which will carrj' out its intent. Entertaining thèse views, we are of the 
opinion tfaat the défendants hâve no right to remove this action, and the 
motion to remand must be sustained. 

Thayee, J., concurs. 



ViNAL, Adm'r, etc., v. Continentai. Construction & Imp. C!o. 
(Circuit Gotirt, N, D. New Tork. October 20. 1887.) 

1. COHTBAOTS— PbOOF OP. 

Where the évidence showed that plaintifE'B intestate had a conversation 
with some of defendant's directors on a certain day, at whicli time it was al- 
légea by Wm a contract was made; that intestate was the président of a rail- 
roàd Company; that the statements of the only witness to the contract varied 
at différent times; that the agreement which plaintifC claimsvras made in- 
volved eeveral millions of dollars; and no writing was then made, but, upon 
subséquent occasions, contracta made with .the deiendan t by intestate, for the 
rftilj-oad company which he represented, covered the undertalsings at first dis- 
cussed, and were written in détail,— the évidence is not sufScient to sustain 
ian allégation that défendant and intestate entered into an oral contract in 
f avor of the làtter pérsonally. 
3. Same— WitS Corporation — Lbgality of Corporation —Brbach of Con- 
tra6t. - 

Where it appeared that if a certain contract, between plaintiS's intestate 
and défendant, were really made, it was a contract to build a railroad of the 
"Consolidated Boston, Hoosac Tunnel & Western Railway Company," of 
which intestate was président,— the stock and bonds of which company were 
to pay for the road; and that thé formation of this company was shortly aft- 
erwards declared void, and its stock, bonds, etc., worthless: held, that défend- 
ant was réleased f rom perf orming such contract for a company that had ne ver 
legally existed, and that it was also réleased from ail obligation to intestate 
to build a road for such a corporation. 

This action is to recover $1,500,000 damages alleged to hâve been 
suffeied by the plaintiffs intestate, William L. Burt, bcQause of the fail- 
ure of the défendants to perform certain contracts made by them with the 
said Burt, and also with the Boston, Hoosac Tunnel & Western Railway 
Company, (a corporation of which Burt was président and chief promo- 
ter,) to build a railroad across the state of New York. This railroad 
was nevèr built. The plaintifF insists that the contracta were violated 
solely through the fault ôf the défendants. The défendants maintain — 
Firsty that they made tio contract with Burt, and that his représenta- 
tives cannot, therefore, recover for a breach of the contract with the rail- 
way company; and, second, that the breach by them was unavoidable and 
excusable, and was caused by the négligence and mismanagement of 
Burt in failing to properly organize the railway company, and by rea- 
son of his conduct in other respects, which put it out of their power to 
perform. The other facts appear sufficiently in the opinions of the 
court, 

The cause came on for trial before the Honorable Alfred C. Coxe 
imà a jury at a term of the court held at Utica, New York, on the twenty- 



344 FEDERAI. BEPOETEB. 

sixth day of March, 1886. At the close of the plaintifiTs évidence, the 
défendants moved the court to direct a verdict in their favor. After 
hearing argument, the court delivered the foUowing décision. 

Matthew Haie, Edward W. Paige, and WUliam H. Bright, for pkintifF. 

Thomas H. Hubbard, Edward D. Maihews, and William Allen Butler, Jr., 
foïr défendant. 

"CoxE, J., (orally.) It is to be regretted that upon a motion of this ehar- 
acter more time is not allowed for the thorougl: and complète examination 
which its importance demands. 'The présence of the jury, however, makes 
sueh an examination impossible, and it becomes the duty of the court to décide 
it upon the spot. It must, of course, be a décision upon flrst impressions, — 
impressions formed during the trial, and upon this argument. It should at 
ail times be borne in mind that there is hère no allégation of fraud on the 
part of the défendant. The action is excontractu in character, and the rights 
of thèse parties must be dèterminéd by the contract or contracts which are in 
évidence. Thèse contracts must be ponstrued in the light of surrounding 
circumstancea. The parties must be held to hâve entered into their agree- 
ments, having in view what was at the time the known status of affairs; 
they conti-acted in the light of what they then understood to be existing facts. 

"Upon the twenty-flfth of May, when the alleged oral contract was made, 
and upon, tl^et wenty-sixth of May, wlien the written cbiltract was ehtered 
into, Ayhat was the status of the parties to thèse contracts? It appears that 
General Burt had, by virtue of a previous contract with Ames and Dexter, 
and an extension thereof, procured the right to control the constituent or 
foundatlon company, viz., the original Boston, Hoosao Tunnel & Western 
Baiiway Company, by the payment of a large sum of money, beyond his 
power, a!s an individual, to pay. He was, by virtue of the Ames & Dexter 
agreements, given the option to take the stock of tliat railway company, and 
control its, future action. 

"The railroad at that time had been constructed from its eastern terminus 
toMechanicsvilleontheeasternbankof the Hudson river. Also.at that time, 
May, 1881, the construction company (this défendant) had entered into an 
agreement by which it was to increase its capital stock to the amount of ten 
million dollars, for the purpose of building the road to B uffalo. ïhat amount 
had been subscribed; assuraing that the subscriptioii made by General Burt 
is, to be regardéd as a part of the sum total. The list, including the three 
million dollars which he subscribed, was fiUed up upon the twenty-sixth of 
May, 1881 . Upon the question as to whether or not the transfer of the Ames 
<fc Dexter contracts is to be regardéd as a f ull payment by General Burt of flf ty 
per cent, of the three millions subscribed by hira, I hâve no doubt whatever. 
In view of the évidence of Mr. Foster, and in view of the fact that the sub- 
scription papersigned by General Burt contained no clause upon that subject, 
and in view of the other fact that the only subscription paper which does con- 
tain the clauseupon which the plaintiff's contention is based wasnever signed 
by any one, it cannot be held, and there is no question of fact upon this branch 
of the clause to submit to the jury, that Burt was entitled to a crédit of fif- 
teen hundred thousand dollars without paying a dollar in cash. It seems to 
hâve been the understanding of ail the parties, and a fair construction of the 
agreement itself, that the only préférence to be given to General Burt was that 
he was to have.two years in which to pay, whereas the other signers were 
required to pay forthwith. 

"Again, at the time of which I speak, May, 1881, — and the contracting 
parties must be considered to have had this in contemplation, — General Burt, 
as thé chieî mover and promotér, had efEected a consolidation of various cor- 
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porations, or alleged corporations; thus extending the franchise of the foun- 
dation company, so that it migiit extend its line from Rotterdam, across tlie 
State, to tlie city of BufEalo, or the international bridge at that point, with 
various branches north and south. The name of the new corporation was the 
sarne as the old, viz., the Boston, Hoosac Tunnel & Western Eailway Com- 
pany. The consolidation was drawn up in March, 1881, and flled on the 
eleventh of April, 1881, in the office of the secretary of state. It was believed 
by ail parties, at the time thèse agreements were entered into, that there was a 
valid Consolidated company, having a charter nnder which the road could be 
constructed from the western terminus of the original Boston, Hoosac Tunnel 
& Western Eailway Company through the state of Kew York. Having thèse 
facts in miiid, upon the twenty-flfth of May, General Burt met the board of 
directors of the défendant at the office of the company. The testimony of Mr. 
!Poster is that upon that day, the board being in session, and General Burt 
being présent, there was a conversation on which it is sought to predicate an 
agreement between General Burt and the défendant that the latter should 
build thé road or a road through the state to Buffalo. 

"It is conténded upon the part of the défendant that there is notenough of 
this transaction, assuming that the conversation as detailed by Mr. Foster took 
place, to coiistitute a contract. It is argued that, in any view, the language 
was so vague and uncertain as to terms that the court cannot say, or submit 
it to the jury to say, that a valid contract was entered into at that time. It 
is also asserted that, upon the undisputed testimony, thealleged contract 
was void nnder the statute of frauds, as an agreement net to be performed 
within two years. It is indisputably proved that no formai vote of the board 
of directors was taken upon that occasion. And it is, of course, true, that 
when the parties met togôther upon the day foUowing, the 26th, to put in 
writing and fOrhaally sign the agreement between them, no mention was then 
mado of thealleged agreement of thedaypreceding, and not a word regarding 
it was incorporated in the written paper. But, in any aspect of the case, the 
parties must be deemed to hâve acted in view of existing facts, and therefore 
this agreement of May 25th, assuming now that it was made, was an agree- 
ment, not to do an indeflnite, vague, and Intangible thing, not to build a road 
whether there was a franchise to build it or not, but an agreement to build a 
road for the cOnsolidated Boston, Hoosac Tunnel & Western Railway Com- 
pany, under the consolidation ref erred to. Surely it was in this respect no 
more valid or binding than the subséquent agreement in writing, wliich was 
entered into formally between the railway company and the défendant on the 
eleventh of August, 1881. 

"Upon the twenty-sixth of May the agreement, which it is conceded upon 
both sides must measure the rights of thèse parties, at least so far as damages 
ai'e concerned, was entered into between General Burt and this défendant. 
By the terras bf this contract, General Burt agreed to assign, and did assign, 
ail his right, title, and interest under the Ames & Dexter contracts; thus giv- 
ing the défendant the right, practicaJly, to control the constituent or founda- 
tion company. The défendant agreed with General Burt to deposit with the 
Central Trust Company of New York thirty thousand shares of its capital 
stock, to be taken and paid for by him at àny time within two years. ïo this 
extent the subscription which General Burt had signed was, so far as thèse 
parties are concerned, modified by this agreement. The agreement f urther re- 
cited that for every thousand dollars which should be paid in by General Burt 
he should receive a consolidated gold bond of the railway company, and 
twenty shares of defendant's stock' half paid; and that upon paying the fuU 
amount of the subscription, that is, the three million dollars, he should receive 
two of the bonds of the railroad company, and, upon surrendering the half- 
paid stock, twenty shares of the stock of the construction company, full paid. 
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General Burt, on his part, promised to subscribe three million dollars to the 
stock of the construction company. Upon the eleventh of August foUow- 
ingf.'the railway company entered into a formai agreement with the con- 
struction company, by which the terms upon which the railroad was to be 
built were set out at great lengtb, and attached to it were spécification» 
for building the road from Rotterdam to Buffalo, or the international bridge, 
with thé varions branches, etc. At that time, therefore, August 11, 1881, 
there existed the agreement of May 26th, and, for the purposes of tliis mo- 
tion, the agreement of May 26th also, and the contract with the railroad 
company to construct the road. The latter contract was signed by the Bos- 
ton, Hoosàc Tunnel & Western Bailway Company, by its président, William 
II. Burt. I believe it is in proof , conceded, that he was président of the com- 
pany at that time only by virtue of the articles of consolidation. It is con- 
ceded that Général Burt never paid a dollar upon his subscription, unless, of 
course, the assignment of the Ames & Dexter contract is to be regarded as 
payment, and I bave already disposed of that branch of the case; therefore 
it is entirely clear that his tepresentatives hâve no right whatever under the 
contract of May 26th, unless it can be shown that the action of this défendant 
putitoutbf the power of General Burt and his administrators to perforn» 
that agreement. If that be true, it is possible that the rule quoted by the 
counsel for theplaintiff applies; the law would not then require of General 
Burt or his représentatives to do a vain or inconsequential act. So that the 
controversy is narrowed down to the proposition whether or not there was a 
breach of this contract, upon the part of the défendant, and, if so, whether it 
was a breach which was unavoidable and excusable so far as the détendant 
was concerned. 

"Itappeats that in the spring of 1883, a fewmonths afterthe contract wa» 
made to construct the road, thé attorney gênerai of the ptate of New Tork, in 
the name of the people of the state, flled a bill for the purpose of having de- 
clared void the- consolidation of the railway company, and for the purpose of 
having the bonds issued by the company delivered up as invalid, and can- 
celed; also to enjoin any further proceedings under the franchise or agree- 
ment of consolidation. In March of that year the attorney gênerai delivered 
a formai opinion, in which he clearly states the grounds upon which his suit 
proceeded, holding that the consolidation was wholly illégal, and that ail acts 
under it must be so construed; that the railway company with which de- 
fendant contracted never had a légal existence, and that ail its acts were 
void. When that opinion was delivered, this railroad company, if not dead, 
was stricken with -légal paralysis; it was moribund. It seems quite clear 
that pending that action this défendant was not required to proceed under 
its contract. It was not called upon to construct a railroad for the Consoli- 
dated company when the question whether or not it was a légal corporation 
was trembling in the balance. Had the défendant so proceeded, and had the 
subséquent action of the court been taken, ail the bonds and ail of the stock 
of the railway company transferred to it would hâve been invalid, and the de- 
fendant would bave been required to give them ail up for ciincellation. The 
attorney general's suit proceeded to trial. I do not know that it appears pre- 
eisely when the trial took place, but I believe it is alleged in the answer that 
the action was tried at the Chenango circuit in December, 1882. At any rate, 
in July, 188S, a decree wàs entered, as sweeping in its terms as it is possible 
to make a decree, holding the consolidation illégal, and aJl acts of the railway 
company void. The bonds were declared invalid, and the company was di- 
rected to give them up for caiicellation, together with the stock. 

"The question, then, is, first, did this défendant perform its agreementt 
To that, of course, there must be a négative answer. But, in view of ail the 
facts and ciroumstances disclosed by the proof; in view of the action of the 
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attorney gênerai holding that this consolidation was void f rom its inception, 
followed as it was by the decree of the suprême court deciding the whole pro- 
ceeding nuU and void, — I must hold that the breach of the construction Com- 
pany was an excusable one, and that in the circumstances it would hâve been 
madness for it to hâve proceeded under a void agreement, with the danger 
threatening that ail the securitiea issued by the railway company might be 
declared null and void. It is paid that the railway company and the défend- 
ants might — and it is very probable the proposition is true — hâve made a new 
agreement of consolidation, or that they might hâve taken np thèse constitu- 
ent companies by virtue of leases subsequently made; but the answer to that 
proposition has been suggested by counsel, and it is that this is an action 
upon contract, a contract made in May, 1881, and that défendants were under 
no obligation, by the terms of this contract, to take any step lookiiig to the 
formation of a valid corporation. Fairness may hâve required them to pro- 
ceed in that way, but under the contracts, which are set out in the pleadings, 
and proved by the testimony, there is nothing requiring them to organize an- 
other company, or to take up the constituent companies by leases subsequently 
made. The judgment of the suprême court, declaring the railway company 
■void f rom its organization, must be regarded as relating back to ail acts done 
by the company, — the making of the contract for building, the issuing of the 
mortgage, etc. ; and I fail to see how the construction company could hâve 
perf ormed : its agreements to build the road in thè face of such difflculties. 
Thèse views must lead to the granting of the motion. 

"Gentlemen of the jury, as the court has decided, as matter of law, that 
there is no cause of action, you will render a verdict in favor of the défend- 
ant." 

Subsequently, the plaintiff moved for a new trial upon a bill of ex- 
ceptions. The motion was argued at Albany, July 19, 1887, and was 
submitted upon printed briefs in September foUowing. 

Matthew HaU and Edward W. Paige, for the motion. 

Thomas H. Mubbard, contra. 

CoxE, J. It is well not to lose sight of the fact that this is an action 
at law to recover damages for the breach of an alleged contract. In such 
an action the court is not pennitted, in the adjustment of the rights of 
litigants, to exercise the comprehensive powers which appertain to a 
court of equity. 

The questions to be determined are: Mrst. Was a valid contract en- 
tered into between General Burt and the défendant? Second. If such a 
contract was niade, did General Burt perform it, and the défendant vio- 
late it, and, if so, was the defendant's breach excusable? 

The theory of the plaintiff is that there was an independent verbal 
agreement made May 25, 1881, between General Burt and the défend- 
ant, by virtue of which the défendant bound itself to build a raiiroad 
for General Burt across the state of New York. That the preliminaries 
to such a gigantic undertaking as was then in contemplation could be 
arranged without extended preparatory discussion is, of course, impos- 
sible. There was undoubtedly a conférence between General Burt and 
the directors of the défendant on the twenty-fifth of May; but did the 
conversation on that day crystalize into the agreement referred to? The 
presumption is, certainly, a strong one, that the occurrences of the 26th 
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were oiilya part of the preliminary negotiations leading njp toand merged 
in the formai written agreements of May 26th and August llth. That 
meii of affairs, versed in business usages, engaged as they were in an en- 
terprige of great magnitude, should hâve made a contract involving mill- 
ions, and left the proof to dépend upon the fallible memory of nian , is well- 
nigh incredible. Not a word appears in the minutes of the défendant on 
the 25th, or at any subséquent time, indicating the existence of such a 
contract. The written agreements of May 26 th and August llth are ex- 
plicit, complète, and unambiguous. There can be no doubt that they 
fully express the intention of the parties; but there is in them no hint 
or suggestion of an agreement with General Burt, individually, to build 
a railroad. And yet the contention of the plaintiff is that the jury should 
be permitted to construct from the informai negotiations which preceded 
the written con tracts an additional agreement, inconSistent with them, 
and wholly unnecessary to accomplish the desired purpose. 

Remembering the différent versions of this oral agreement given by the 
only witness who testified upon the subject, and in view of the numer- 
ous presumptions against it, it is a serions question whether the court 
would permit a verdict sustaining such an agreement to stand. But let 
it be conceded, as perhaps it must be upon a motion of this character, 
that such a contract was made, that the minds of the parties actually 
met, that it was the intention of the défendant to bind itself to General 
Burt, as well as to General Burt's Company; yet it is entirely clear that 
it was still an agreement to build the road of the Consolidated Boston, 
Hoosac Tunnel & Western Rail way Company, of which General Burt was 
the président. Divest the oral agreement of this élément, and it lacks 
many of the esséntials of a valid contract; it is vague, indefinite, and 
without considération. The agreement was not to build a railroad for 
General Burt, to be owned by him as an individual; but it was, if any- 
thing, an agreement with General Burt to build a road for General Burt's 
railway Company, pursuant lo the terms of a contract to be thereafter made. 
The stock and bonds of this company were to pay for the work of building 
the road. The company 's existence was necessary to give vitality to the 
contemplated project. It is, however, immaterial what interprétation is 
plaéed upon the agreerrient of May 25th, standing by itself; for, the mo- 
ment it is read in the light of the contract of August llth, ail uneertainty 
regarding its import ceases. After that date there could be no doubt as 
to the party for whom the road was to be constructed. The agreement 
was then complète. Certainly, Général Burt was estopped from saying, 
in the language of the plaintiff 'e brief, that "the contract was not to build 
the road of any particular company " after he, as président, had signed 
the contract to build the road of the Consolidated company. It was in 
the contemplation of both parties that a valid railway company existed. 
It Was an implied co venant on the part of General Burt. Upon this 
basis the contracting parties met. Is it not then entirely clear that, if 
there was no railway company, there could be no binding contract? The 
plaintiff cannot avoid the force of the decree of the state suprême court 
of July 16, 1883, declaring the railway consolidation void ab initia. That 
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decree was as comprehensive and drastic as language could niake it. The 
altempted consolidation was declared illégal and void, and the associa- 
tion of persons wrongfuUy exercising corporate rights was dissolved. The 
mortgage, the bonds, the stock, and the leases issued or taken by the 
Company were declared void, and were ordered to be canceled and de- 
stroyed. AU persons connected with the association were enjoined from 
exercising any corporate rights. A receiver was appointed. The rail- 
way compsiny was swept out of existence. There was not, and never had 
beén, in légal contemplation, such a Consolidated company as the Bos- 
ton, Hoosac Tunnel & Western Railway Company. As it was out of the 
defendant's power, therefore, to build a railroad for this pretended cor- 
poration, which could not contract, and never had a légal existence, it 
was equally impossible for the défendant to fulfiU the agreement with 
General Burt to build the road for such a corporation. If A. should 
agrée with B.* to build a manufactory for the C. & D. Company on its 
premises at the corner of two designated streets, it would probably be a 
défense to an action upon the contract if A. should show that there was 
no C. & D. Company, and that the premises iu question were owned by 
anpther party; and such défense would hardly be met by the suggestion 
that A. might hâve organized another company, purchased another lot, 
and built a factory thereon, under a new contract which might hâve been 
made with the new corporation. 

There is not the slightest prêteuse that the défendant promised to or- 
ganize a new corporation if the one with which it contracted proved to 
be invalid,or that it agreed to build the road for six separate, independ- 
ent corporations. Leaving out of sight the impossibility of floating a 
new loan, after the crash which foUowed the far-destroying judgment of 
the State court, it is enough to say that the défendant was under no ob- 
ligation whatevér, oral or written, to General Burt, or to any other indi- 
vidual or corporation, to attempt the construction of a new company out 
of the shattered fragments of the old. General Burt and the construc- 
tion company embarked in a colossal enterprise, largely spéculative in 
character. It failed, and involved in disappointmeut and disaster ail 
connected with it. No reason can be suggested why one of the joint pro- 
moters of this prqject should saddle his losses upon bis associâtes. In- 
deed, considering the ruin which followed General Burt's abortive at- 
tempt to organize a company, and his failure to pay a dollar on his sub- 
scription of $3,000,000 to the stock of the défendant, it might almost 
be said that justice would not be profaned if the position of the parties 
on the record were reversed. 

The re-examination of the questions involved has only strengthened 
the opinion formed at the trial that the plaintiflf is without a cause of 
action. The motion, for a new trial is denied. 
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Mackintosh and others «. Flint & P. M. R. Co. and others. 
(ŒreuU Court, ^.D.Miehigan. March 7, 1887.) 

COBPOEATtONS— PbBFEKEED AND ÙOMMON StOCK— RlOHTS OTf HOLDBBS OF CoM- 
MOIf StOCK. 

A certiflcate of organîzation and articles of association of a raiiroad, reor- 
ganlzed after insolvency and jadicial sale under 1 How. St. Mich. ^ 8314, 
provided for the issue of (1) preferred stock, upon which' a 7 per cent, divi- 
dend was to be paid for flve consécutive years, if the net income, after pay- 
ing interest on prior bonds, repairs, expenses of equipment, and renewals 
should be sufflcient; and (3) of common stock, which was not to be issued or 
ïepresentéd at any meeting until after the payment of such flve annual divi- 
dends. Complainants had receîved certiflcates entitling them to common 
stock, when it should be issued. They flled a bill alleglng that the accounts 
of the Company had been kept whoUy in the interest of the preferred stock- 
holders, that permanent improvements had been paid for out of income, and 
that, if the accounts were adiusted, and the actual net income ascertained, 
they would show that it had been sufflcient to pay the flve annual dividends 
to the preferred stockholders.. The bill further claimëd an ihjunction pro- 
hibiting the preferred stockholders from voting at any meeting until the com- 
mon stockholders were permitted to vote upon the question of the issue of 
stock to themselves, and prohibiting the Company froni disposing of any 
monëys until the hearing of the case, and that meantime such moneys should 
be paid into the income account applicable to dividends. As it did not, 
however, appear by the bill and affldavits that such a diversion and misap- 
propriation of the revenue as would threaten the riçhts of the common 
stockholders was imminent, helcL, that a preliminary Injiïnction ought not to 
be granted. 

In Equity. 

Alfred Riméll and I. L. Stacîepole, for complaînants. 

Wm. L. Webber, for défendants. 

Matthews, J. This is a motion for a preliminary injunction, heard 
before me in chambers by consent of parties. The case as it appears 
upon the bill, exhibits, and affidavits, with affidavits heard in opposi- 
tion thereto, including the answer, so far as it is necessary to state it for 
the purposes of this motion, is as foUows: 

The Flint & Père Marquette Raiiroad Company, the principal défend- 
ant, is a corporation organized under the gênerai raiiroad laws of Miohi- 
gan, of May 1, 1873, and the acts amendatory thereof, providing gener- 
ally for the organization of raiiroad companies; and specifically in sec- 
tion 3314, 1 How. St., for the organization into a corporation of the 
purchasers of railroads acquired by judicial sale. The certiflcate of or- 
ganization and articles of association, filed August 31, 1880, with the 
secretary of state, in pursuance of that section of the law, recite the facts 
of the judicial proeeedings and sale. The raiiroad was constructed by 
the Flint & Père Marquette Railway Company, a corporation existing 
under the gênerai raiiroad laws of Michigan, extending from Monroe, 
through the counties of Wayne, Oakland, Genesee, Saginaw, Midland, 
Isabella, Clare, and Osceola, with a branch extending from East Sagi- 
naw to Bay City, having extended the construction of its Une westerly 
through the counties of Lake and Mason to Ludington, at the mouth of 
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the Père Marquette river, on Lake Michigan, and having a branch in 
Genesee county known as the "Otter Lake Branch." This company hav- 
ing become insolvent in 1879, proceedings were instituted by the trus- 
tées of what was known as the "Consolidated Trust Deed," in the circuit 
court of the "United States for the Sixth circuit and Eastern district of 
Michigan, for a decree for the sale of the mortgaged property. A decree 
for sale was entered on the twelfth of June, 1880, and the property sold 
on June 27, 1880. 
The foùrth article of the oertificate of incorporation is as foUows: 

"The capital stock of the corporation hereby organized shall be the sum of 
ten million dollars, in shares of one hundred dollars each, divided into two- 
classes, to-wit: First, preferred stock, which shall consist of the sum of six 
million and flve hundred thousand dollars, divided into sixty-flve thousand 
shares, each share being the sum of one hundred dollars ; second, common 
stock, consisting of three million flve hundred thousand dollars, divided into 
thjrty-five thousand shares, of one hundred dollars each. 

"And it is agreed that the rights of the holders of said preferred stock and 
said common stock shall be as hereinaf ter stated, to-wit: The holders of said 
preferred stock shall be entitled to reçoive, from the earnings of said railroad 
company, hereby organized, dividends to the amount of seven per cent, per 
annUm, payable semi-annually or annually, as may be directed by the board 
of directors; provided, the net income, after paying interest on prior bonds, 
repairs, expenses of equipment, and renewala, shall be sufflcient lor that pur- 
pose, or such portions thereof as the said net income shall amount to. In case 
there shall be any surplus of net income after the payment of said dividend 
of seven percent, upon the preferred stock, the same shall stand undivided 
until the next dividend day, and so from time to time, and from year to year, 
until such time as the holders of said preferred stock shall receive flve con- 
sécutive annual dividends of seven per cent., or semi-annual or quarterly divi- 
dends équivalent thereto. In case, on any dividend day, the net income as 
aforesaid shall not be sulBcient to pay seven per cent, annual dividend to the 
holders of said preferred stock, such holders o£ preferred stock shall bave no 
right to hâve the dividends made up out of subséquent earnings; it being the 
intention that there shall be no accumulation of claims against the company 
for dividends for such preferred stock. We f urther certify and déclare that 
the said oonpnon stock shall not be issued, nor any portion thereof, until after 
the preferred stock shall hâve received flve consécutive annual dividends of 
seven per cent, from the net income as aforesaid, or other dividends équiva- 
lent thereto; nor shall said common stock be entitled to any représentation 
at any meeting of stockholders until the same shall bave been issued. 

"When flve consécutive annual dividends of seven percent., or, in lieu 
thereof, semi-annual or quarterly dividends équivalent thereto, shall hâve 
been paid upon the preferred stock, then the common stock shall be issued 
and delivered to parties whp njay hold the certiflcates issued upon the surren- 
der of the common stock of the oldPlint& Père Marquette Rail way Company, 
or other certiflcates which maybe issued by this company in lieu thereof; and, 
if there shall be any surplus of common stock, it shall be the property of the 
company hereby organized. After the common stock shall hâve been is- 
staëd as above provided, the preferred stockholders shall be entitled to receive 
from net earnings seven per cent, dividends each year before the common 
stock shall be entitled to participate; and, after the payment of tlie seven per 
cent, to the holders of the preferred stock, any surplus of net earnings that 
may remain shall be paid as dividends ratably to the holders of the common 
stock, not exceeding seven per cent, in any one year. Should the net income 
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be greaterthan sufflçieïit to pay a dividend of sevenper cent, iipon the wbole 
amount of stock, both preferred and common, such surplus shall be divided 
ratably among the holders of the preferred and common stock. Should the 
net income of. the Company, after the common stock shall hâve been issued, 
be insufflaient to pay the dividends hereinbefore provided for in any single 
year, such deficiency shall rlot be made up out of the earninga of the subsé- 
quent year oryears, andthis shall apply both to preferred and common stock." 

It is alleged in the bill that the défendant corporation, in pursuance 
of the certificate of organization, issued preferred stock to the amount of 
$6,500,000, representing the J^ar value of the outstanding Consolidated 
bonds and past due coupons tp May 1, 1879, inclusive, originally secured 
by the Consolidated trust deed on which the foreclosure took place, and 
that certiflcates were issued to the holders of the comûion stock of the 
original Flint & Père Marquette Railway Company in the form foUowing: 

"Cektifioate fob Common Stock when the Same shall be Issued; 

.;. "STAa;E OF MiCUIGAN. 

"The Flint & Père Marquette Railroad C<ympany, Incorporated August 

31,1880. 

"This certificate will entitle '■, — to shares of the common stock 

of the Flint & Père Marquette Railroad Company, when such stock shall be 
issued. Said common stock consists of '35,000 shares of $100 each, but will 
hâve no vote nor voice in management until issued in accordance viith the 
plan of organiza,tion, viz. : ' When the preferred stock shall hâve received five 
consécutive annual dividends of seven per cent., or semi-an nual or quarterly 
dividends équivalent thereto. This certificate is negotiable, and may be trans- 
ferred on the books of the eompany in the city of New York on the surrender 
hereof. 

"By ordér of the Board of Directors. 

" Dated, East Saginaw, ,1886. Wm. W. Crapo, Président. 

"H. G. POTTEB, Jr., Seeretary, ' 

"A. S. Apgar, Transfer Agent." 

The complainants — some of whom are cîlizens of the state of Massa- 
chusetts, ànd others of the state 6f New Hampshire — are severally hold- 
ers of certificates of this characterrepresenting various amounts. They 
claim that by virtue thereof they are entitled to beregarded in equitjy 
as stockholders in the défendant corporation, and entitled to hâve issued 
to them certificates of stock in due form of law, investing them with ail 
the rights and privilèges of stockholders in such corporation. 

In the first place it is contended for the complainants fhat the provis- 
ion in the fourth article of the certificate of organization which déclares 
^'that the said common stock shall not be issued, nor any portion thereof, 
until after the preferred stock shall hâve received fiye consécutive annual 
dividends of seven per cent, from the net income as aforesaid, or other 
dividends équivalent thereto," is a departure from, and a violation of, 
the reorganization scheme assented to by the bondholders and stockhold- 
ers of the Flint & Père Marquette Railway Company, on the basis of 
which the decree of foreclosure and sale was had. A copy of that re- 
organization scheme is exhibited with the bill, and contains the foUow- 
ing provisions: 
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"Second. The position o£ the obligations secured by mortgages prior to the 
Consolidated mortgage will reniain unchanged; subjeet, however, to the pro- 
visions hereinafter made for f unding the past due interest on the same, and 
a portion of the interest to mature. Thèse securities outstanding, includipg 
land-grant bonds, Flint and Holly lease bonds, HoUy, Wayne, and Monroe 
bonds, Bay City and East Saginaw bonds, and Bay county bonds, are approx- 
imately three million flve hundred sixty-eight thousand five hundred dollars, 
($3,568,600.) 

" Tliird. The new company to issue reorganized first-mortgage six per cent, 
bonds, having thirty years to run, and redeemable at the pleasure of the new 
copipany at par and accrued interest. This mortgage to be used only to fund 
the past due and maturing interest on the prior bonds, and for sueh perma- 
nent construction and improvement as may be deemed désirable by the board 
of directors of the new company. 

" Fourth. Pref erred seven per cent, stock shall be issued sufflcient in amount 
to represent the par value of the outstanding Consolidated bonds, and the past 
due coupons to May 1, 1879, inclusive. This pref erred stock shall always be 
entitled to one vote for each and every share. Payment of dividends of seven 
per cent., or any part thereof , on this pref erred stock, will be contingent on 
the net earnings of the company, and without accumulation. 

"Fifth. Common stock shall be issued suffieient' in amount to represent 
the outstanding common stock of the old Flint & Père Marquette R. B. Co., 
and this stock shall not be entitkd to vote until the new company shall hâve 
earned and paid for flve successive years seven per cent, annual dividends on 
the pref erred stock. 

"Sixth. The preferred and common stock oithe new company will be issued 
to the purchasing committee, who will deliver, or cause to be deliverèd, to 
the représentatives, for the time being, of the holders of the eight per cent. 
Consolidated bonds, and of the holders of the common stock of the old^ com- 
pany who may join in this sèheme of reorgànization, the amount jjro rata to 
which they are entitled, as near as may be, and the purchasing committee will 
dispose of fractions, for the benefit of the parties entitled thereto, in sueh 
manner as they may deem most expédient and équitable. 

"Seventh. The benefit of thèse proceedihgs shall accrue only to those who 
shall deposit their securities and common stock with this committee within 
the timelimited bythem; it being understoodthat they may extend the same, 
from tinie to time, as seeras to them proper for the interests of ail concerned. 

" Eighth. The purchasing committee Will issue certiflcates and stock that 
they may be entitled to." 

"Tweîfth. The gênerai principles in this scheme.and the order of priority, 
and the respective amounts of thèse organization securities and stocks, being 
substantially maintained, the purèhasing committee may change this sôheme 
to meet any exigencies that may arise." 

1 . It is insisted that acoording to this reorgànization scheme, which it is 
alleged had the force of a contract between the bondholders and the stock- 
holders of the Flint & Père Marquette Railway Company, the complain- 
ants were entitled to the immédiate delivery of certiflcates of common 
stock, instead of the certiflcates in fact issued under the act of incorpora- 
tion, which only entitled the holders to stock to be issued in the future. 
It is, however, it seems to me, a suffieient answer to this claim, that the 
holders of the common stock of the Flint & Père Marquette Railway Com- 
pany surrendered their certiflcates of stock in that company to the pur- 
chasing committee, and accepted from the committee in exchange sueh 
certiflcates as are now held by the complainants. This they did, as it 
v.32F.no.6— 23 
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seems, without objection or com plaint at the time, and in that way must 
be considered to hâve assented to the alleged change in the scheme of 
reorganization as actually adopted and eiecuted by the purchasing com- 
mittee in the Certificate pf incorporation. 

2. It is neist insistëd, however, upon the face of the certificate of in- 
corporation, that the organiza,tion of the Flint & Père Marquette Railroad 
Company, the présent défendant, is illégal, so far as it undertakes to 
make any distinction in point of right or privilège between preferred and 
common stockholders. In other words, it is alleged and contended that 
there lé Qp aûthority of law for the orgânization of a corporation by the 
purchàsers of a railroad under a judiciaj gale, in which there shall be 
two classes of stock, preferred and common; the holdersof common stock 
being postponed to the hPlders of the preferred stock in respect to the 
right td participate in dividende ont of iiet earnings, or deprived of their 
voicé and voté in the élection of directors and the management Pf the 
corporation. In support of thîs conl^ntion, it is argued that the right 
to create a preferred stock cannot be implied from the gênerai powers of 
the incorporation, and that it must be given by express authority of law; 
and that jn Michigah it is given only to existing corporations, and then 
only to be created in a particular mode for specified purposes, and upon 
the happening of certain contingencies. The only statutory provision in 
Michigan re|ating to and authorizing the création of preferred stock in 
railroad corporations is found in an act of February 10, 1859, § 2, (sec- 
tion 3409 y How. St. ,) which reads as follows : 

"When it shall be necèssary to make loans in order to meet tbe just liabili- 
ties, or to çatry put the lawful objects andduties, of anyrailroad corporation 
Within this state, or if any ofits crèditors ^holding its bonds or other obliga- 
tions of indebtedness whatsoeVer shall bé willing to exchàhgfe the same for 
preferred or secured stock, it shall be làwfui for anysueh corporation, a vote 
of the majojity of the stockholdera bèingflrst obtained therefor, to issue such 
stock, arid to secure in any lawful mànner the prescribed dividends thereon, 
and to lùakelihe same payable in préférence to dividends upon the other stock 
of said corporation: providëd, that nb diyidend shall be seCured greater than 
the rate Of éight per cent., unifias ail the stockholders shall vote therefor, and 
in no case greater than the rate of interest a,llowed by law at the time such 
stock shall be issued. Such préférence may be f uU or partial, jind subject to 
such conditions and terms as said corporation riiay deem proper; and such 
stock shall be redeemable and payable upon such terms and at such times as 
^all be providëd in the resolution authorizing the issue thereof, but no such 
stock shall be sold at less than its par value.'? 

It is argued that, to justify the issue of preferred stock under the 
terms of this section, it is necèssary thftt there shall be an existing cor- 
poration to authorize it; that the authority shall be given only by a vote 
of a majority of the existing stockholdera,, and that such preferred stock 
shall not be perpétuai, but shall be redeemable and payable upon such 
terms and at such times as shall be providëd in the resolution authoriz- 
ing the issue thereof; and the conclusion contended for is that the sec- 
tion bas no application whatever to thp cirqumstances of the présent case. 
It is thence inferred that thecomptejnftntsaré entitled to be regard ed as 
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stockholders in the^ défendant compariy upon a footing df entirè equality 
with the existing stockholders holding certificates of preferred stock 
under the act of incorporation, ànd s6 entitled to share with them in 
dividends and in the ndanagement of the corporation. On the other 
hand, it is argued that section 3409 shows that there may be a lawful 
création of preferred stock, and, inter alia; by an exchange of bonds or 
other obligations; that railroad corporations organized under section 
3314, by purchasers at a judicial sale, are invested with ail the powers 
and rights of any other i:ailroad corporation; that, therefore, they may be 
originally constituted with any classification of capital stock which it 
would be lawful for the corporation toadopt after its organization; that, 
in the présent case, the necessary assent of ail actual and prospective 
stockholders bas been already given; and that in any event the complain- 
ants can claim no other rights than those defined in their contract, con- 
tained in their certificates, wtiich is still executory, and, if that contract 
cannot beenforced without a violation of law, the loss must fall upon 
those who seek such relief, because, if the contract fails, those who 
claim under it hâve no remedy. • 

In the view I take of the rights of thèse parties, it is not necessary at 
présent to décide whether such an organization of the stockholders of a 
railroad company as that provided for in the certificate of incorporation 
of the Flint & Père Marquette Railroad Company can be upheld or not. 
The complainants assume that they are to be considered as having the 
status in a court of equity of being présent stockholders in the corpora- 
tion; but the only ground on which their right rests is the contract con- 
tained in the certificates which they hold. Those certificates do not 
constitute them présent stockholders; they contaiiî an agreement be- 
tween the corporation and the holder that the latter may become a stook- 
holder on a certain contingency, and not before. The certificates give 
them a right to become stockholders on the happening of a future event. 
They are not stockholders, with the légal rights of such, until the cer- 
tificates are in fact issued; they are not stockholders in the view of a 
court of equity until the event happens which entitles them to call for 
.the issue of certificates of stock. When those certificates shall hâve 
been issued, or if the contingency ever happens which requires them to 
be issued, the question now mooted may be decided as to the relative 
rights of the holders of the preferred and common stock. Until thaft 
contingency happens the question is immaterial. 

It is urged on the part of the complainants, in support of their con- 
tention on this point, that the capital stock of the défendant corporation 
is fixed by the certificate of organization at $10,000,000, which by the 
terms of the statute, it is said, represents the property in the railroad, 
în which, therefore, they claim to hâve a definite and existing interest 
in equity. But the language of the statute is that the stock ismed shall 
represent the property in the railroad. The vnissued stock remaina 
nominal, merely, and becpmes an actual interest vested in a stockholder 
only when in fact issued and delivered or transferred to him; and there 
is nothing in the statute which forbids the corporation from fixing a 
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nominal amount of capital stock, in excess of the shares actually repre- 
sented by the présent value of the properly, to be issued in the future 
to represent accretions and additions to that value. If it should turn 
out that the conditions attached to the promised future issue of common 
stock are illégal, so far as they create distinctions of right between classes 
of stockholders, it will hâve then to be considered whether the illégal con- 
ditions can be treated as void, without avoiding the obligation to issue 
the new stock. As the corporation is now organized, there is but one 
class of stockholders. If the complainants seek to enforce against the 
corporation the obligation to issue stock of a' différent class, creating a 
distinction between stockholders forbidden bylaw, the conséquence may 
be that the court will find itself restrained by law from enforcing a con- 
tract, which can only be enforced with such a resuit. 

3. It is,,however, also eontended by the complainants that, according to 
the terms of the certificate of incorporation, they are now entitled to the 
issue of certificates of common stock. This claira is predicated, however, 
not upon the allégation that the preferred stock bas received five conséc- 
utive annual dividends of 7 per cent.- from net income, which is the con- 
tingency upon which the common stock is to issue, but is based upon 
the allégations which may be summed up in the gênerai allégation that 
the net income of the company bas been sufBcient to pay five Consécu- 
tive annual dividends of 7 per cent., and that the failure to déclare and 
pay such dividends by the directors is owing to a misappropriation and 
diversion of the net income of the company from its legitimate purpose 
to other uses not authorized by the terms of the organization of the cor- 
poration. The net income of the company applicable to the payment 
of dividends to the holders of preferred stock, as defined by the certifi- 
cate of incorporation, is what remains of the earnings of the company 
after paying interest on prior bonds, repairs, expenses of equipment, and 
renewals. 

It is aUeged in the bill that — 

"The accounts bi the company hâve been kept wholly in the interest of the 
preferred stockholders, and without regard to the interest of the common 
stockholders, and in disregard of the trust created, and with thè intent on the 
part of the preferred stoclsholders, and the offlcers and agents appointed by 
theni, of preventing the common stockholders from having any voice what- 
eyer in the management, and with a view to postponing the issue of the com- 
mon stock to an indeflnite period. And your orators are informed and be- 
lieve, and so aver, that for this purpose accounts hâve not been properly kept 
of permanent improvements in the prope'rty which should hâve been paid for 
as additions to the plant, by way of construction and equipment, out of f unds 
applicable theretô, but that said permanent improvements hâve been in fact 
paid for out' of the current yearly income from the property applicable to div- 
idends. And your orators show that earnings hâve been diverted from their 
proper application to dividends, and spent upon the railroad, and upon its 
road-bed, rails, track, station buildings, and other property, and in the build- 
ing of branchés, especially a braneh to the city of Manistee, and in the build- 
ing of side-tràcks and sidings, and the purchase and improvement of cars, an- 
gines, locomotives, and other equipment; that the operating expenses hâve in 
this way been unduly increased, and the net income diminished,— ail to the 



MACKINTOSH V. FLINT & P. M. B. CO. 857 

préjudice of the common stoekholders, in violation of their rights, and of the 
agreement, whether contained in the scheme of reorganization, or in the cef- 
tificateof organization flled with the secretary of state." 

It is also particularly alleged in the bill that the Flint & Père Mar- 
quette Railroad Company is in possession of a land grant received from 
the United States through the state of Michigan, the proceeds of which 
are applicable to the construction and equipmentof the road, and to the 
payment of bonds issued to borrow money for such construction and 
equipment; and that of the said fund arising from the proceeds of the 
sales of said lands heretofore made, in addition to a large amount of un- 
sold land, and in excess of the amount necessary to satisfy the trusts on 
which the said land is held by trustées for the payment of outstanding 
obligations, there is a large amount of cash on hand,^-several hundred 
thousand dollars in the aggregate, — which constitutes a part of the gên- 
erai assets of the company applicable to the payment of dividends, or, 
if not directly so, which should be applied to making good the deficien- 
cies in the net income applicable to the payment of dividends which 
hâve been created by the misappropriation of the net income to purposes 
of construction and permanent improvement. 

It is alleged in the bill that dividends hâve in fact been made on the 
preferred stock, and paid, as foUows: In 1881, 5J per cent.; in 1882, 
6i percent.; in 1883, 7 percent.; in 1884, 7 per cent.; and in 1885, 4 per 
cent. And it is alleged "that the real and actual net income of thèse 
several years, if the aifairs of said railroad company had been properly 
conducted, and the accounts thereof kept with a légal and proper con- 
sidération of the rights of your orators, as hereinbefore set forth, together 
with the surpluses remaining on hand in each several preceding year, 
was, after paying interest on prior bonds, repairs, expenses of equip- 
ment and renewals, sufficient for the payment of a dividend of seven per 
cent, in each year to said preferred stoekholders; and that it was the 
duty of the défendant corporation to pay such dividends, and issue such 
common stock, on the first of January, 1886." It is further alleged in 
the bill "that the surplus on hand, and applicable to dividends, at the 
end of the year 1885, is not the true surplus, but that it is greater by 
many thousands of dollars; and they further show that they are entitled 
to share in the net income of the présent year, to-wit, the calendar year 
eighteen hundred and eighty-six, and that they are entitled to hâve the 
true surplus of the previous years, and remaining on hand January 1, 
1886, added to the true income of the current year; and they are in- 
formed and believe, and so aver, that said sum is more than sufficient 
to pay a dividend at the rate of seven per cent, to the preferred stoek- 
holders, and that a considérable surplus and excess remains for distri- 
bution as a dividend to the common stoekholders." It is further alleged 
in the bill that the complainants bave endeavored to procure an exam- 
ination of the accounts of the corporation with a view of stating the re- 
sults fully and aceurately, but that upon application to the corporation 
this has been denied. The bill accordingly prays for a spécifie perform- 
ance of the agreement for the issue of common stock, and to that end 



for, art account of the income of the défendant company from tHe date of 
its ofgaiîization for each successive year, and a correction of the same, 
if necessary, so that the amount of the income applicable to the payment 
of diyidends upon the preferred stock œay be asceftained. 

The ijyunction now moved for is described in the third and ninth 
prayers, as foUows: 

"Third. That the defendant.corporation and the other défendants may be 
enjoined, both by preliminary aind perpétuai injunction, from recognizing 
such preferred stockliolders as entltled to vote, or in any other way, or from 
payîng any dividend on said preferred stock, until a vote of the common 
shareholders àuthorizing such issue of the preferred stock can be obtained, 
or until such équitable relief can be granted to the common shareholders as 
this court deem proper." 

"Ninth. That yourhonors willenjoin saidrailroad company and its direct- 
ors, its ofQcers and servants, by preliminary writ of Injunction, from dispos- 
ing of or spending any moneys received, or to be received, from said trustées, 
until this case can be heard and determined; and that this honorable court 
will ofder such amounts from said trusts in the hands of said company to be 
paid into the income accouht applicable to dividends as will reimburse said 
income aceount for any sums wrongf ully taken therefrom and spent upon 
construction or equipment, or in any other manner; and further, such other 
sums to bepald to said income aceount as may legally belong to the same." 

The complainants will not be entitled to hâve certificates of common 
stock issued to them in lieu of the certificates now held by them, if at 
ail, until it shall appear that the earnings of the company, after paying 
interest on priôr bonds, repairs, èxpenses of equipment, and renewals, 
hâve beensufficient to pay to the holders of the preferred stock five con- 
sécutive annual dividends of 7 per cent. Whether they shall be entitled 
to such a decree can only be ascertained after the statement of the ac- 
eount prayed for and on final hearing. In the mean time, they inight 
be entitled to prevent, by the writ of injunction, any plain diversion of 
the earnings and revenue of the company from the purposes named in 
the certificate of organization, to their préjudice. It does not, however, 
sufficiently and plainly appear to me, upon the statemeats in the bill 
and the affidavits, that such a diversion and misappropriation of the 
revenue as would threaten the rights of the complaiuants is imminent. 
If the directors bave misapplied, or shall prior to the final hearing of 
the cause hereafter misapply, any of the net income of the road which 
ought to havebeen applied, or to be applied, to the payment of the divi- 
dends to the preferred stockholders, it will not and cannot préjudice the 
rights of the complainants to the issue of the stock contemplated by the 
certificate of organization; but in the mean time, and until the aceount 
of the income and of its applications can be satisfactorily adjusted, I see 
no ground or necessity for the injunction prayed for. The motion is 
therefore denied. 
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Farmers' Loan & Trust Co,, Trustée, v. Texas Western Ry. Co. 

and others. 

(Circuit Court, E. B. Texas. 1887.) 

RAIIiBOAD MOBTGA8B— FOBECLOSUKE— InTEBVENTION AFTBB 0ECREE. 

A trust Company, citizen of New York, filed a bill in the fédéral court against 
a railwày company, citizen of Texas, to f oreclose' a mortgage, and for a sale 
of the premises, and also asked that certain persons, citizens of Texas, who 
had obtained judgments, and were seeking to enforce them, against the rail- 
■way compajiy in the state court, be made parties, and required to assert their 
claims, in the action in the fédéral court. Pending the hearing of the bill, a 
sale of the road was had, pursuant to a decree of foreclosure rendered in the 
State court in f avor of a citizen of Texas, who was made a party to the bill. 
It was purchased by a citizen of New York, who af terwards assented to an 
appointment of a receiver in the fédéral court. ReWL, after judgment on the 
bill pro confessa against the défendants, citizens of Texas, that citizens of 
New Yprk, who claimed an interest in the road acquired after the jurisdic- 
tion of the fédéral court had attached, as being the real parties in interest 
for whom the sale and purchase in the state court was had, were entitled to 
mtervene and set up their rights. 

In Chancery. Plea in intervention. 

The Farmers' Loan & Trust Company, a corporation created under 
the laws of the state of New York, and a citizen of New York, filed its 
complaint against the Texas Western Eailway Company and the Texas 
Western Narrow-Gauge Railway Company, both corporations organized 
under the laws of, and ha\dng their principal offices in, the state of 
Texas, and citizens of the state of Texas, seeking the foreclosure of a 
certain mortgage which had been executed to the complainant by the 
défendant narrow-gauge railway company to secure its mortgage bond- 
holders. The défendant narrow-gauge railway company had previously 
been sold by decree of the United States circuit court, and the bond- 
holders had purchased it, reorganizing under the name of the Texas 
Western Railway Company, défendant herein; which company, under 
the agreement of reorganization, assumed the mortgage sued on. The 
complaint sets out that Mary F. Gentry, administratrix of Abram M. 
Gentry, deceased, a citizen of Texas, James A. Baker, Walter B. Botts, 
James A. Baker, Jr., James G. Tracy, and David C. Ruby, ail citizens 
of the state of Texas, had obtained judgments in the state courts, and 
obtained the appointment of a receiver therein, who had taken charge 
of the property; that theste judgment liens were inferior to plaintifiPs lien; 
that the défendant the Texas Western Railway Company was hopelessly 
insolvent; and asked that thèse judgment creditors be enjoined from pros- 
ecuting their claims in the stàte courts; that they be made parties to 
this action, and be required to set up their claims; for the appointment 
of a receiver, accounting, and a sale of the premises. 

Pending this action, the défendant herein Mary F. Gentry, adminis- 
tratrix of Abram M. Gentry, deceased, caused to be ordered in the state 
court a salé of the Texas Western Railway Company, to satisfy h er judg- 
ment for a claim due Abram M. Gentry, deceased, and to foreclose a 
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mortgage lien on the premises for the same; and the property was sold, 
May 5, 1885, to one John Cummins, who acted for Eiijah Smith, a 
citizen of New York, and the sale -v^as confirmed, and title made to Cum- 
mins, who conveyed the same to Smith. 

The défendants in this action failing to appear and plead, judgments 
pro confessa were taken, March 18, 1886, and June 7, 1886; and on Oc- 
tober 26 or 27, 1886, complainants, with the assent of Smith, made 
applicatioQ for à receiver.in this court, and asked that the claims of the 
intervenors, acquired pending this suit, and subject' thereto, so far as 
the same are valid, should be asserted under the receivership in this court. 

On October 30, 1886, WaJ^ipr S. Cowles, Henry H. Boody, J. C. Chew, 
James R. Young, and C. C. Campbell, ail citizens of New York, with 
leave of court, filed their motion to be allowed to appear as défendants 
in this cause, and to Ije allowed to plead thereto before final judgment, 
and to hâve the judgments pro confessa set aside; they averred that they 
were the actual owners of the larger part of the Gentry claim, to-wit, 
three-fourths, at the date of the institution of the said suit in the state 
court, but the légal title thereto was in Gentry, and the suit was prose- 
cuted by Gentry's administratrix, for the whole claim; that at the in- 
stance of Eiijah Smith, who then controUed the Texas Western Railway 
Company, they entered into an agreement with him by which they trans- 
ferred to him their interest in the Gentry claim, — he stipulating within 
90 days, or as soon as possible, after the date of the agreement, to de- 
liver to them first mortgage bonds of the Texas Western Railway to the 
amount of 62i per cent, of their original holdings, and that upon his 
failure so to do he would restore and reconvey to them their said pre- 
vious holdings, rights, and interests unimpaired; that at the said sale 
Smith purchased the said property for the amount of the Gentry claim, 
actually paying therefor only the amount. of the interest of the Gentry 
estate, and crediting on the bid, as his own share of the judgment, the 
amount transferred to him by the above agreement, using their interest 
in the same to pay for said property, and that he has whoUy failed and 
refused' to deliver the first mortgage bonds as agreed; that Smith has 
failed to défend this suit, as he was in good faith to thèse orators bound 
to do; that by his payment of the amount due the Gentry estate he has 
thereby divested it of any right to défend, and has procured the other 
parties défendant to withdraw their claims; and that if thèse parties are 
not permitted to intervene, and hâve the judgments pro cmifesso set aside, 
their interests in the Gentry claim and purchase by Smith will be utterly 
destroyed. 

Tumer, Lee & McOlure, (^Herbert B. Tumer and Stewart & Bredker, of 
counsel,) for the Farmers' Loan & Trust Company. 

Hutcheson, Oarrington & Sears, for intervenors. 

Sabin, J. In this case the bill was filed February 10, 1885, to fore- 
close a mortgage executed by the défendant narrow-gauge railway, dated 
September 17, 1878, securing by lien on its road-bed, franchises, and 
property some 350 $1,000 7 per cent, bonds, dated October 1, 1878, 
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with "coupons attached," maturing on the first days of April and Octo-, 
ber of each year, while said bonds matured October 1, 1918, (the mort- 
gage was exeeuted September 17, 1878,) and whereof the holders of 340 
of said bonds had requested foreclosure of the same. 

At the time the suit was filed, a decree of foreclosure had been ren- 
dered by the state district court of Harris county, which held possession 
of the property embraced in the mortgage sued on herein through its re- 
ceivers in a suit against the Texas Western Railway Conapany, one of 
the défendants herein, which was a species of phœnix from the ashes of 
the Texas Western Narrow-Gauge Railway Company, through the kind 
offices of this court in a previous and différent suit, and the Texas West- 
ern Construction Company as a species of godmother, co-operating with 
Abram M. Geptry in clearing up ail the old débris of the Western Nar- 
row-Gauge Railway, (and particularly the bonds now hère in suit,) for 
which services he was to receive $200,000 in the first mortgage bonds 
of the Texas Western Railway Company thereafter to be created, and 
which were to issue as a portion of some $800,000 bonds of same class, 
and to take the place, among other things, of the bonds in suit hère. 

It seems that when Gentry had completed his contract, tbat the Texas 
Western Railway Company recognized his services, and acknowledged 
its liability to him; and, Gentry dying, his administratrix sued for the 
same, and obtained judgment therefor, — the court treating a contract for 
the making of a mortgage and issuance of bonds, which ought to hâve 
been done, as having been done, and foreclosed the same as if they were 
in actual being; just after which this bill was filed, the property then 
being in the-hands of the state court, and so remained until after sale to 
Cummins for Smith. 

It would seem that the parties interested, and so soon to open a varied 
litigation, were, up to the date of Gentry's death, engaged in the com- 
mon pursuit of organizing the Texas Western Railway Company, em- 
bodying the assets of the Texas Western Narrow-Gauge Railway Com- 
pany, for which $800,000 first morigage bonds were to be issued; and 
that at some period an effort had been made to issue them, but which 
failed for want of formality. It is apparent that the intervenors herein 
were likewise part owners of a component part of the Gentry claim against 
the Texas Western Railway Company, and that the assertion of the same 
by his administratrix, with an attendant foreclosure, was hostile to the 
gênerai purpose of the parties engaged in the formation of that company, 
and calculated to înar their expectations. It seems that, with the view 
of protecting their rights, thèse intervenors transferred ail their claims, 
amounting to $117,600 first mortgage bonds, $16,750 income bonds, 
and $72,000 of capital stock, to one Elijah Smith, and that the Texas 
Western Railway was sold; by which sale said Smith acquired the title 
thereto, making payment therefor with their assigned claims to the ex- 
tent of $105,500, and some $40,000 in cash paid by himself. 

It will be observed hère that this was a sale as under first morlgage 
bonds of the Texas Western Railway Company ; and , further , that the fore- 
closure sought in this suit is of bonds of prior date, on property trans- 
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, ferred by the Texas Western Narrow-Gauge Railway Company to the 
Texas Western Railwaiy Company antèrior to such foreclosure sale; and 
that Smith was placed in the possession of ail the property ; and that noth- 
ing now remained to be done, so far as the gênerai purposes of reorgan- 
ization were ooncerned, but the actual perfection of the reôrganization 
of the Texas Western Railway Company, and the issuance of the bonds 
originally contemplated, in lieu of those sued on herein, and which lat- 
ter had been collated by Gentry, and whose administratrix had recov- 
ered the compensation earned by him for such collation, and in which 
compensation intervenors had been or were interested, although embar- 
rassed by thé methods resorted to for its enforcement as having been 
contrary to the gênerai programme of themselves and the construction 
Company, who, aside, from the claims of the administratrix, were sole 
masters of the situation. 

This purchase ofElijàh Smith, under decree of December 16, 1884, 
on the T— — -- day of December, 1886, rendered him master of the sit- 
uation, according to the strict rules of the common law and Rev. St. 
Tex. art» 4260, to the extent of road then constructed; and it is évident 
that had he executed, or caused to be executed, to thèse intervenors, 
$100,000 in first mortgage bonds, and bonds to hitàself and associâtes, 
andothers BufBcienttocoverthe bonds sued on, and not to exceéd $800,- 
000, that the title to the road, with ail necessary powers, would hâve 
been in him, atid ail thèse contentions would bave been unnecessary. 
But it is 8aid:that Smith is not a party to this suit, aiid cannot be made 
so, as he.ds a citizen of New York, as well as the complainant herein, 
and as well, also, as thèse intervenors, and that this court cannot bave 
jurisdiction over them or their contentions. Howeverthis may be, thèse 
contentions will hâve to.be litigated herein, or thia Suit will hâve to be 
dismissed. ; • 

This is a suit by a citizen of New York against citizens of Texas, and 
the jurisdibtibn of this court attaohed after the decree of foreclosure in 
the state court, and before the sale and purchase by Smith. Smith was 
neither a necessary nor proper party at the time of the institution of this 
suit; neither were thèse intervenors, who antèrior to their intervention 
hereîn, tô-wit, October 6, 1886, had sued him in the state court; and, 
had he tetained possession of the property purchased, it is not likely 
that this intervention would bave been at ail necessary, as the whole 
matter eould hâve been litigated therein without the embarrassment of 
jurisdietional questions. But on the twenty-sixth or twenty-seventh day 
of October, as. the case may be, A. D. 1886, the complainant herein 
asked for the:appointment of a receiver of the property' in question, with 
the assent of said Smith accompanying their application; and while said 
property wasibrought into this court by such joint action of plaintiff and 
Smith, without notice to intervenors, as into a city of refuge, and hung 
upon the horns of the altar, yet the application for receivership àsks 
"that ail claim of the intervenors having been âcquired pending this 
suit, and eubject thereto, so far as the same is valid, should be aaserted 
under the receivership in this court." 
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This prayer in the application for a receiver is exaetly my View of thé 
law of this case. , Had this suit been instituted after the sa,ie to Smith, he 
would hâve been then a necessary party , as a virtual ownei* of the road , and 
the suit could not hâve been brought in this court; but jurisdiction having 
attached herein, and the bonds being narrow-gauge bonds, he is as im- 
portant a party as the Texas Western! Rail way Company originally was; 
and the jurisdiction having attached, and Smith having assented to a 
receiver, and his brother having been appointed receiver herein, and- he 
hiniself having made several afïidavits in the case, seemingly voluntarily, 
in supp9rt of the plaintiff's claim, it is évident that while the main lit- 
igation as to foreclosing the mortgage securing the bonds may go on and 
be determined herein, y et in the ascertainment of to what extent com- 
plainants can recover thereon, and hâve such foreclosure made, it is évi- 
dent that the rights of the intervenors may be considered; and Smith, 
having tumed the property over to a receiver appointed herein with his 
assent, may properly make himself a party hereto, or may be made so 
either by complainants or intervenors, or the same may be proceeded 
■vtith m rem, and the rights of the intervenors in the property, or to fîrst 
mortgage bonds, may be treated as issued and due, iii whole or in part, 
and entitled to foreclosure, and as of the same or higher grade and rank 
as the bonds sued on herein, or practically of the same grade-and rank; 
that is to say, if thèse intervenors bave in point of fact the right to 
establish their rights as set up by them in the papers herewith submit- 
ted to me. In the view I hâve taken of the case, the sale in the stàte 
court either perfected in them a title to the road as part owner, or as en- 
titled to $100,000 in first mortgage bonds, to be issued with certain 
other bonds to which those In suit were to be subrogated or canceled. 
For the assertion of thèse rights, or either of them, as an intcrvening 
plaintiff, there can be no doubt but that the intervenors may do so 
herein. To fiiil to do so would result in the absolute destruction of their 
rights to the same. If the plaintiff herein is the trustée of any or ail of 
the interest of Smith in the bonds sued on, there is nothing to hinder 
the assertion of ail his rights thereto under the trustée. If the Texas 
Western Railway Company is the Texas Western Narrow-Gauge Railway 
Company, and has been sold out to said Smith, and he bas tumed ite 
effects into this court to be adrainistered upon nominally between a spe- 
cies of shadowy beings, there can be no objection to parties having an 
interest in the property, or the right to first mortgage bonds thereon, 
from asserting their rights thereto iii the promises in the matter of its 
disposition or the enforcement of liabilities thereon. I do not see any 
difficulty in Smith himself becoming an intervening plaintiff herein for 
the assertion of any rights which he may bave in thèse bonds sued on, 
or leaving the same wholly with the plaintiff trustées. 

If it should be admitted, or a conclusion should be reached, that the 
intervenors herein were entitled to recover as against défendants, or 
either of them, to the extent of $100,000 or more, as of first mortgage 
bonds of the Texas Western Railway Company, of equal or greater rank 
to those sued upon, and that complainant trustées should likewise alsa 
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rço3ver of défendants theamount of the bonds sued upon, and the prop- 
erty be decreed to be sold, and the proceeds, after payaient of costs, etc. , 
should be ratably divided between the intervenors and trustées, then, 
and in such case, in the absence of the question of title herein, justice 
would seem reasonably to be reached between the parties herein. But 
with the matter of what are the real rights between the parties, or the 
real facts of the case, I do not undertake to speak now. The case has 
been presented to me under a variety of suppositions as to actual rights 
and facts, but, in deciding upon thèse exceptions, I hâve to take as true 
the allégations set up by the intervenors; having référence, nevef theless, 
to such afiSdavits, documents, and pleadings as hâve been submitted to 
me. 

In the great multitude of statements presented it may be that I bave 
fallen into some errors of statement; but I feel quite sure that the inter- 
venors hâve presented such an interest in the property, or its disposition, 
either under title or bonds, as the case may be, as to entitle them to 
corne in and assert their rights, either to part ownership of the property 
above plaintiff's right to foreclosure, or to bonds of equal or higher grade 
to those of plaintiff, and to the foreclosure of the same, and a pro rata 
distribution of the proceeds. Whatever may be their rights, they clearly 
hâve the pight to intervene and prosecute them herein. It would be 
wrong in this court to make use of its power over the property and juris- 
diction herein to overthrow and utterly ruin the rights of parties which 
hâve fully matured, and been brought into shape since the institution of 
this suit, although having an inchoate or incipient existence previous 
thereto. The complicated nature of the varions transactions placed un- 
der considération, however simple in themselves, hâve had a tendency 
to confuse and embarrass the mind; but I think I hâve fairly solved the 
problem of the method for the pyotection of the rights of ail parties herein, 
and hence shall make the order annexed hereto in said cause. 

OBDEE. 

In this case, the exception of complainant to the plea in intervention of 
Walter S. Cowles, H. H. Bôody, and others, coming on to be heard at a former 
day of this term, and the same having been presented. and argued and sub- 
mitted to the court, and the same having been duly considered by the court, 
and it being the opinion of the court that the law is with the intervenors, it 
is therefore ordered that the exceptions of complainant to the plea of inter- 
vention herein be overruled; that complainant hâve until the ruie-day in Julj, 
1887, to make plea or answer thereto, and that ail judgmeuts or decrees pro 
confessa entered herein be set aside; and that both plaintiff and défendants 
and intervenors hâve leave to flie such pleadings, or further amended plead- 
ings, herein as they may désire, with right of replication thereto as in the 
usual course and time for maklng the same; and that this order be entered 
upon the minutes of the court. 
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HoGTJE V. Chicago & A. R. Go. 
{Circuit Court, E. J). Missouri, E. B. October, 1887.) 

1. RaiIjKOad Companibs— Negligencb— Ceossings— Ditty to Maintain. 

In an action against a railroad companyto recover for injuries resultîng 
fro'm its négligence in not constructing and maintaining a sufficiént crossing, 
as required by Laws Mo. 1885, p. 87, the défendant can be relieved of liabil- 
ity therefor only by sbowing tbatthe crossing was constructed in strict com- 
pliance wlth tbe statute; thàt it bas always been maintained in a safe condi- 
tion; and tliat it is located in that part of the street that is graded and usually 
traveled by vehicles; or that the failure to do any of thèse things was not the 
direct cause of the injury-, or that the accident was the resuit of the négli- 
gence of the person injured; or that itwas the resuit of the négligence of 
neither; or when the plaintifE, upon whom the burden of proof rests, fails to 
show by a prépondérance of évidence that the défendant bas f ailed to dis- 
charge itB' duty in some respect. ' 

2. NEGLioteHCB— Action ïor Dbath oï- Husband — Dahagbs. 

In an action brought by a wife against a railroad company, to recover dam- 
ages for her husband's death caused by the failure of the companjr to con- 
struct and maintain a sufflcieat crossing, it is proper for the jury, in assess- 
ing the damages, to consider the âge of the husband, his bealth and habits of 
life, and his capacity for earning a livelihood for himself and his family.* 

D. P. Dyer, for plainliff. 
R. H. Kern, for défendant. 

Thayer, J., (praUy charging jury.) The sole ground relied upon by 
the plaintiff in this case for recovery is that the défendant railroad Com- 
pany failed to construct and maintain a good and suflBcient crossing where 
the defendant's railroad crosses the Louisiana and PrairieviHe graveled 
road in the city of Louisiana, Missouri; and that in conséquence of such 
neglect plaintiff 's husband was thrown from his wagon, and killed , as he 
was driving over that crossing. The statute of this state with regard to 
railroad crossings is as foUows (I read section 807 , Revised Statutes of 
Missouri, as amended on March 27, 1885, Session Laws of Missouri, 
1885, p. 87:) 

"Every railroad corporation shall construct and maintain good and suffi- 
ciént crossings, where its railroad crosses public roads or town streets uow or 
hereafter to be opened for public use, which crossing shall be constructed eut 
of materials and in the manner foUowing: On eaeh side of each rail shall be 
laid, and securely spiked to the cross ties, a plank of not less than 10 inches 
in width, and two inches in thickness, nor less than 16 feet in length on ail 
public roads, nor less than 24 feet in length on ail streets in towns and cities, 
to be of good and sound timber. The space between the inside planks shall 
be flUed with macadam or gravel, even with the top of the planks; and shall 
make good and sufficiént approaches thereto, of equal width therewith, and 

'In an action brought for the benefit of the widow, for the négligence of a railroad 
Company in causing the death of the husband, the jury may consider the âge of the de- 
ceased, the injury to his business, his capacity to earn money, his health, and his gên- 
erai condition of life. Clapp v. Kail way Ce, (Minn.) 29 N. W. Eep. 340. In gênerai, as 
to the measure of damages for negligently causing death, see Cooper v. Eailway Co., 
(Mich.) 33 N. W. Eep. 306; Oouiity of Howard v. Legg, (Ind.) Il N. E. Eep. 612, and 
note. 
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of easy grade. The same shall be covered with gravel or macadam to a deptfi 
of not less than six inphes, a.nd shall be substantially and properly joined up to 
the plank required to be laid on the outside of each rail; provided that such 
corporation may mak^ such road or street to pass under its said railroad where 
the same can be done with eqùal convenience and safety to the traveling pub- 
lic." 

I read ap much of the section as is material fç?r the purpbses of this 
case. This statute which, I hâve just read to you îs obligatory upon the 
défendant in this case, and.djetérinines its duty with respect to railroad 
crossings. It is a statute that requires no particular explanation, but I 
may remftrk thàt it may sometimes happen that a street as dedicated or 
laid outis ;40,'50, or even 60 feét in width, whereas the part actually 
graded and traveled over, that is, the road-bed proper, may be much 
narrower, say 24, 20, or even 16 feet. 

New, in locatitig the planking specified by the statute, ihe court in- 
structs you that in a case such asi hâve last supposed, it would be the 
duty of a railroad company to locate the planking on that particular part 
of the street thkt is graded and ugually traveled over by wagons and ve- 
hicles. I may further say, gentlemen, that the duty imposed upon a rail- 
road company by this statute is not' dischargedby merely putting down 
such planking as the statute describes. It is the duty of a railroad com- 
pany not only to put down such planking as is described in the statute, 
and to locate it in that part of the street or road that îs graded and usu- 
ally traveled over by wagons and vehicles, but it is also its duty to main- 
tain the planking, after it is laid, in a gôod and ordinarily safe condi- 
tion at ail times. , '' 

A railroad company is liàble Under thiè statute for ail injuries that 
may be sustained by a person without any fault on his part, direçtly in 
conséquence pf a failure either to put down planking in the first instance, 
of the dimensions and quality described in the statute, or by a failure to 
locate it in that part of the roaidway that is graded and usually traveled 
over, or by a failure:to keep the planking in an ordinarily safe condition 
after it is ikid. 

Now in this case you must détermine from the évidence: 

(1) Whèther the défendant, on February 8, 1886, had su*h a planking as 
the statute describes, 24 feet in length, on the north side of the northerly 
rail of its track, at the crosslng of the Louisiana and Prairiéville graveled 
road in Louisiana, Missouri, and whether Such planking w «s laid in that part 
of the road tliBt was graded and Usually traveled by teams, and was at that 
time in an ordinarily safe and good (îonditioh. 

(2) If you flnd under the testimohy that there was not the requi site length 
of planking iaidàtthat point or crossing, or if you 'flnd that tlrere was the 
requisite length of planking, that is, 24 feet or over, but that it was not laid 
in that paft'of thë street that was usually traveled over by teams, or if you 
flnd that the planking at that time was not in an ordinarily good and safe 
■condition, then yovi must furtlierinqnire and détermine, from the évidence 
before you, whether such lack of planking, or wliether its being out of its 
proper place in the street, or wbethéi its being in a defecÉiVè and un safe con- 
^iti()R, as the catse may be, was the Ifialmediate and direct, caiùsé bf the iniury 
wliich, plaintjff's hustiand sustainqd; aad if you flnd thaï; it; was such imme^ 
diaie cause, you will then rèturn a verdict in favor of the plaintifl. 
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On thé other hand, gentlemen, if you find that at and before the acci- 
dent the railroad corapany had caused to be laid as much as 24 feet of 
planking, of the requisite dimensions and quality, described in the stat- 
ute, at the point in question, that is, at this crossing, and had located it 
across the usually traveled portion of the street, and had maintained it 
in an ordinarily safe condition np to the time of the accident, then that 
will end the case, and you will find for the défendant. 

Now, there is another view of the case I wish to présent to you, and 
it is this: No person can recover compensation for an injury that is 
sustained in conséquence of the fault or neglect of another person or cor- 
poration, if he has by his "owh fault or neglect directly contributed to 
produce that injury. It follows, gentlemen, that if plaintiff's husband, 
by any want of ordinary care or prudence on his part, immediately con- 
tributed to the injury sustained, then this plaintiff cannot recover, no 
matter how négligent the défendant may hâve beenin taking care of this 
particular railroad crossing. In this view of the case, I call your care- 
ful attention to the testimony respecting the conduct of the plaintiff's 
husbàind as he approached the crossing in question oii the occasion of the 
injury. If under the testimony you believe that he n^lected on %at oc- 
casion to take any précaution, either in driving crin sitting on his wagon, 
or in looking out for obstructions, that would under ail the circumstances 
of the case hâve been takeil by a person of ordinary prudence, and that 
such want of care on his part directly contributed to the injury, theh the 
verdict in this case should bé for the défendant.. 

If you believe that he drove the wheel of his wagon against an ex- 
posed portion of thè iron rail or railroad tie, when he might in the exer- 
cise of ordinary care as well hâve driven over the track where it was pro- 
tected by planking, and thus hâve avoided the injury, then he was neg- 
liigeftt, and the plaintiff canûot recover, no matter what mây hâve been 
the négligence of the railroad Company. 

• There is still another vîew of thé testimony which you may take in 
' this case, and therefore I allude to it. You may be of the opinion that 
thè plaintiff's husband was not guilty of any négligence, and that the 
railroad company dischàrged its fuU duty under the statuts in taking 
■ -care of the crossing.- If that should be your view of the case, under the 
évidence, then the injury in question was the resuit of what is termed in 
law an accident, for which no bné is legallj' responsible, and in that view 
of the case you must find for the défendant, > ■ 

In weighing the testimony in the case you must also bear in mind that 
thé presumption of law is that the défendant fuUy performed the duty 
imposed upon it by law with respect to taking care of the crossing, and 
the burden is on the plaintiff to show,.by a prépondérance of évidence, 
thatitfailedto discharge that duty in some respect, and unlesa they hâve 
so shown you must find for the défendant. 

In the event that you find the plaintiff is entitled to a vérdidt, under 
the évidence in this case, and ûnder thèse instructions, then the statute 
under which this action is broughtaUows you to assess teuch damages 
as you deem "fair and just^ nôtexceeding$5)0Q0, having référence to the 
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hecessary injury resulting to the plaintifFfromthe death of herhusband." 
The meaning of that is, gentlemen, that you should détermine, as well as 
you oan, what damage plaintiff will necessaïily sustain by reason of the 
loss of her husband. You may take into account the âge of her hus- 
band, hishealth and habits of life, and his capacity for earning a liveli- 
hood for himsélf and, his family, and from such considérations détermine, 
as well as you can, what would be a fair and just allowance to the widow, 
— that is to say, what was hernecessary loss in conséquence of her hus- 
band's death. 



BowMAN t». Patrick. 

(pirev.it Court, E. D. Missouri, E. D. September 88, 1887.) 

WiTNESB— Pbivilbged Communication-^Lbtthbs FBOM HiraBAND TO WlFB. 
The wife's administrator found amon^ herpapers letters from her husband 
wl^içh made against him in a suit in which he was then interested. The ad- 
ministrator, in a spirit of hostility to the husband, dèlivered the letters to the 
other side, which sought to use thém. Held, that the letters were privileged. 

On Motion to Strike out Certain Exhibits. 

Eragnius MoOinness, for complainant. 

Edward Ountlingham, Jr,, and Edioard C. EMot, for respondents. 

Miller, Justice, (orally.) This case was argued on Monday on the 
motion to strike out certain exhibits filed in the master's report of the 
testimony in the case. Those exhibits were letters writtèn by one of the 
défendants to his wife, and the ground of the motion to suppress them 
is that they are such communications as are protected by the principle 
which the . law throws around communications between husband and 
wife. I confess I was very much astonished to find that there are some 
authorities which hold that while the wife cannot be permitted to tell, 
and not only that, but will be forbidden to tell, what her husband says 
to her in any matter of marital or private relations, or while the private 
relation exists she will be forbidden to tell anything, — will not be per- 
mitted to tell anything on the stand to the injury of her husband,- — I 
say, I am surprised to find, while that gênerai principle prevails, that 
there are s6me authorities holding that where thiS évidence can be got at, 
either by obtaining possession of a letter, or some method of overhear- 
ing communications by some third party between the husband and wife, 
that this évidence can be used, We hâve examined thèse authorities, 
and we are satisfied that, as exceptions, they do not include the présent 
case. In the présent case the report <)f the testimony shows, coneerning 
the party objecting to the use of thèse letters written to his wife, that 
lùere was something like a séparation between him and his wife, and 
proceedings for a divorce were instituted. Pending thèse proceedings 
the wife diëd, and the man who professed to be the exécuter or admin- 
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istrator of the wife's estate got hold of theue letterp, and, without any re- 
quirement of his ofl&ce as administrator, without any necessity for his 
using thèse letters in any way, he — we will not say maliciously, but in 
a spirit of hostility to the husband-^delivered the letters to the other 
side. Whatever exceptions th ère may be to the rule protecting commu- 
nications between husband and wife which may exist, and in regard to 
which I do not propose to say anything further, I am quite clear that the 
■wife bas no right to publish thèse communications; that she would not 
be permitted to produce the lettfer if she were a witness on the stand; 
that she could be enjoined from producing the letter if she were sup- 
posed to be hostile to her husband; and that the executor, in a volun- 
tary and hostile spirit to the husband, who bas letters, bas no more right to 
produce them and deliver them over to the husband's préjudice than the 
wife had. What might be the rule of law if this administrator had iiled 
thèse letters in due course Of administration for any useful purpose in a 
public office, and they had been obtained or copied by a third party, or 
if theyhad got into the hands of the party who now seeks to use them in any 
appropriâte and innocent manner, I am not prepared to say; but I do 
rule that, under the circumstançes in which thèse letters got into other 
hands, they are not to be used as évidence. 

I think I ought to say to the parties that, while this décision pre- 
cludes the use of thèse letters as évidence before this court, if the action 
ever goes to the suprême court the letters, of course, will go accompanied 
with the motion to exclude them and theruling of the court on that mo- 
tion, and ail that will be before the suprême court on appeal, and if that 
court thinks the letters ought to be used in évidence they will be con- 
sidered th^re; so that the matter is not of such extrême importance as 
might be supposed. But for the purpose of this trial in this court the 
letters will not be used. 

In regard to the other point that was raised, that there is no évidence 
that the husband received one of thèse letters conveying information that 
lobked like a fraudulent purpose, there is no reason why it should be ad- 
mitted either, and they are ail rejected. 

The clerk will make tbe order that ail three of the letters are to be dis- 
regarded and stricken from the testimony^ 
v.32p.no.6— 24 
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United States ». Mullaney. 

(Ovreuit Court, E. JD. MUsouri, B. B. September 20, 188?.) 

WiTNESs— Okôss-Examination of AcccsBD—HANDWsiTEsra— Election Fkatjd. 
A partyçrosecuted in a United States district court for violating thé élection 
law, by writing names improperly on the registration book, -veho on the trial 
testîfles, in bis own behalf, that ne did not write the names unlawfuUy writ- 
ten, toay be compelled, on his cross-examination, to write the same names ou 
a papçr in the présence of the Jury, and such paper may be offered in évidence 
on rehuttal, and the jury permitted to compare it with the writihg in the reg- 
istraticia book; as this is a legitimate method of cross-examination,: and the 
witness is not thereby compelled to f urnish testimony agaiust himself . ' 

Op Writ of Brror to District Court, 

2%os. P. ^osAaw, Dist.Àtty., for the United States. 

ChM6r H. Krwm, for défendant. 

Bbewer, J.^ {orçtUy.) This is a writ of error from the, district court. 
,A single qiïegtion only bas been presënted and argued. That question 
is this: The défendant was chargçd with a violation of the élection law. 

, The govpyJi^nîÇnt chargea that he wrqte certain names improperly on the 
registration book, and pffered testiniony tending toestablish tbàt fact. 
When'it re^(ed, défendait himself wept on the witness stand, and was 
asked th«, siijgle question lyhetjiier he wrote those names in that book. 
He ansy^ered that he did not. The government, on cross-examination, 
called uppn him to take a pen and write in the présence of the jury tlibse 
names... ,^0 that he objected. The court overruled the objection, and 
he wrote the names, and, when hè.had finished his dç.fense, the govern- 
ment, in rebuttal, offered the names thus written by him. The writing 
was admitted in Qvidepce, and the jury were permitted to compare it 
with the, writing in the registration book. That is the error complained 

. of,— tha;fc,the5defendantwas compelled to furnisi^ testimony against him- 
self by thus writing in the présence of the juryi and that the jury were 
P]ernaitlte<|;to compare this writing with that in the registration book. 

Counsel hâve argued the question under two aspects: Mrst, they in- 
sist that it is not legitimate cross-examination of any witness who has 
simply testified that he did not make a writing ; and, second, that it is 
compelling him to furnish testimony against himseif in violation of the 
constitutional protection. 

I think really there is but one question, and that is whether it was 
legitimate, in the cross-examination of a witness who gave such direct 
testimony as he did, to compel him to so write in the présence of the 
jury. For while a défendant in a criminal case cannot be compelled to 

'Kespecting the latitude perraissible in a croas-examination of a défendant in a crim- 
inal prosecution, where he offers himself as witness, see Disque v. State, (N. J.) 8 Atl. 
Bep. 281, and note; State v. Saunders, l'Or.j 12 Pac. Eep. 441 ; People v. Suttoii, (Cal.) 
15 Tac. Kep. 86; State v. Robertson, fS. C.) 1 S. E. Rep. 443; Tickell v. Railway Co., 
(Mo.) 2 S. W. Rep. 407; State v. Brooks, (Mo.) 5 S. W. Rep. 267: State v. Johnson, 
(lowa,) 34 N. W. Eep. 177. 
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give testimoiiy againsst himseîf, while he usay not b'e putUpon the stand 
against his will, yet if he avails himself of the privilège, and goes onto 
the witness stand, and testiûes in his own behalf, he subjects himself to 
the ordinary nlles of cross-examination, and, if this was legitimate cross- 
examination, then he cannot be heard to say that by it he furnished tes- 
timony against himself. He may be impeached in any way that any 
other witness can be. Of course, cross-examination is, in the fédéral 
courts, limited to the matter of the direct examination, and cannot ex- 
tend beyond the facts and circumstances which are a part of or conneeted 
directly with the subject-matter of the direct testimony. The question 
will perhaps résolve itself into two forms or two phases, 

The first, is the writing of the same names on an independent pièce of 
paper, a matter directly conneeted with the subject of the direct testi- 
mony. I think there can be little doubt on that point. Of course, it 
would not be doubted but that questions could be asked as to whether 
the witness was présent at the time of the writing, whether he could or 
could not Write, and other kindred matters, becauseall thatis conneeted 
directly with the question whether he did or did not make the writing 
upon the book. I suppose it matters not whether the case is one in 
which the testimony is sotight to show that he did or did not make the 
writing. Supposing, in any civil case, a witness testifies that he did 
make a particular writing, would not it be germane to that matter to 
show that he could not write at ail; to give him a pen, and hâve him 
shèw before the jury that he either could not write at ail, or that his 
writing was so completely variant from that in question that it was 
utterly impossible that he could bave written it? Surely, the two 
matters are conneeted as closely as two things can be; and it would be 
conclusive against the testimony of any witness that he bad written a 
certain writing, if it appeared from his own démonstration before the jury 
that he could not write at ail, or that his handwriting was completely 
variant from that in question. 

Then the other phase is whether you can compel a witness on cross- 
examination to do other than answer questions. This was a physical 
act which he was called upon to do in the présence of the jury. It is a 
matter of common expérience in a court-room that witnesses are' often 
called upon either for some exposure of their person, or to do some phy- 
sical act supporting or contradicting their direct testimony. A chemist 
who has stated that a certain test discloses the présence of poison may 
be called upon to repeat that test in the présence of the jury, that they 
may see whether the testimony is true, and the test accurate. A person 
who testifies as to his physical condition may be coqipelled, there being 
no improper exposure of person, to uncover his body, that the jury may 
see whether there be such a physical condition as he has testified to. 
The witness. may say, for instance, that he never was wounded in the 
arm, and on cross-examinatioii it would be compétent to compel hiui: to 
lift up his sleeve, that the jury may see whether or no there was a scar 
or mark of wound on his arm. ; In some récent cases, although the mat- 
ter bas beenquestioned, oouttshave required plaintiffs in persipoal daro- 
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âge cases to stibmît themselves to an examination of the witnesses of the 
défendant outside of the court-room, in order that their testimony might 
be given to the jury as to the phyeical condition; so the fact that the 
witness is called upon to do some physical act, or to make some expos- 
ure of his person, which supports or contradicts his direct testimony, is 
not necessarily objection to its validity. 

Taking this question in either one of the two phases, as to whether 
the matter was connected with the subject-matter of the direct testimony, 
or whether in the act, — the physical act which he was called upon to 
do, — there was any invasion of his rights, I am clearly of the opinion 
there was no error in the ruling of the district court, and that the testi- 
mony was legitimate cross-examination. The judgment of the district 
court will beaffirmed. 



Ex parte Tubnek. 

X-Dûtriet Court, D. South CaroUna, September, 1887.) 

WitneSs— Febs. 

Plàintiff was a witness in a case under recognizance, and also at the same 
timeagrandjuror. He waspaidhis per&'ewiassuchjuror. flêW, that he was 
only entitled tothe per diem of a witness from the time he was discharged as 
grand juror. 

Thxympson H. Ooohe, for petitioner. 

SiMONTON, J. A. B. Turner was a witness in this case under recog- 
nizance. He was bound over by the government. He was also a grand 
juror, and served as such until the seventeenth of this month. He ré- 
sides in Green ville, and has been paid his per diem as juror. He now 
clairas per diem as a witness in this case from the first day of the term 
to his discharge as a witness. 

It bas been ruled in this court that a défendant, under recognizance, 
wbo has also been bound over as a witness for the government, is en- 
titled to his per diem and mileage as such witness. The ground of that 
décision was that, iuasmuch as the person so summoned as a witness 
owed no duty to the government in attending court as a défendant, if 
he were summoned by the government as a witness, he was entitled to 
per diem and mileage as a witness. In re Addis, 28 Fed. Rep. 794. This 
is a différent question. The mileage and per diem are paid to reimburse 
the witness for expenses to which he was put by reason of the recogni- 
zance or subpœna which brought him hère. But when he has already 
been brought to the court, and maintained hère at the expansé of the 
goverpment, this reason ceases. The whole practice and law of thèse 
courts of the United States are opposed to double pay for the same serv- 
ices. If one who receivesjjer diem and mileage as a juror, at the same 
time reçoives fier dimi as a witness, he would receive double pay for the 
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same service. The case of Edwards v. Bond, 6 McLean, 300, décides 
that a juror can aiso receive pay as a witness. After careful considéra- 
tion of the opinion in that case, I cannot agrée with the learned judge. 
It is ordered that the applicant, A. B. Turner, be paid the per diem 
of a witness ûrom the time he was discharged as grand juror, and no 
longer. 



McClung and others v. Steen and others. 
(Oireuit Court, D. Minnesota. Beptember 13, 1887.) 

1. Public Lands — Whek Titlb Passes— Quitolaim. 

On payment of the purchase price and issue of the receiver's final receipt, 
the fuU equitahle title passes to the person who has entered the land, and 
this title he may convey by quitclaim prior to obtaining the patent.^ 

2. Saue. 

As against the grantee under an unrecorded quitclaim executed, after issue 
of flnsil receipt, by one yrho had entéred the land under a warrant, a grantee 
under a subséquent quitclaim executed after patent issued takes no title. 
8. Dbbd — Validity. 

Where a deed is regular on its face and duly recorded, the burden of proof 
is on the party attacking it to show facts establishing its invalidity. 

4. Same. 

The fact that, at the time the grantor in a quitclaim deed executed it and 
lef t it with his agent for delivery, the name of thé grantee and the amount of 
the considération were not written in, does not render the deed void, where 
the agent had authority to flU out the blanks in a certain way and did so flU 
them out before the deed was delivered. 

5. Tkusts— Implied. 

In Wisconsin, where money or other securities of one person are used by 
another to purchase property in his own name, an implied trust arises in f avor 
of the party with whose means the purchase is made. 

6 JUDQMBNT— BFPBCT ON THIRD PaBTIES. 

Where A. and B. are the only parties to a suit affecting the title to one of 
several tracts of land conveyed by a quitclaim, a judgment in that suit de- 
claring the deed to be void is, as to C. and D., neither of them privies with 
A. or B., simply res inier alios acia, and, in a suit by C. against D. to quiet title 
to another of the tracts covered by the quitclaim, is neither binding as res 
adjudicata nor estoppel. 
7. EvroENOB— Ancibnt Deed— Conditional Admission. 

In a suit to quiet title the court intimated before the argument was closed 
that judgment would go for the plaintitï. The défendant thereupon moved 
to open the case and to introdnce paroi testimony to show that the deed under 
which plaintiiï claimed title was in fact void. Thé deed in question was 36 
years old, and the parties to it as well as those who were cognizant of the cir- 
cumstances of its exécution were dead. Held, that it was compétent for the 
court to impose, as a condition of the opening, that the défendant should con- 
sent to admit in évidence testimony of those who knew the facts about the 
exécution taken in other cases and between diSerent parties, and subjected 
to cross-examination therein. 

In Equity. 

'Where the right to a patent for land has become vested In a pnrchaser, the govern- 
ment holds the légal title in trust for the purchaser until the patent is issued. U. S. ▼. 
Frevbeig, ante. 195. 
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WiRiams & Goodenow, for complainants. 
Jioot. D. EiiSseU and Harris Richardson, for défendants. 

Brewee, J. This is an action to quiet title. The taking of testimony 
was ail finished, the case submitted, and partially argued before my 
Brother ÏÏELsdN and myself at the December (1886) term. As the case 
then stood, the facts were thèse: The land was entered by Charles R. Con- 
way , and the final receipt issued June 1 , 1850. On the same day a quit- 
claim deed signed by Conway andhis wife to I. B. Heylin was executed, 
but not recorded until August 14, 1854. The patent was issued on Octo- 
ber 5, 1852, and recorded Octobérl4, 1854. Under this quitclaim deed 
to Heylin complainant claimed title. On May 27, 1854, after the issue of 
the patent, but before the record of the quitclaim deed to Heylin, Con- 
way executed a second quitclaini deed to one G. Starkey, under whom 
this défendant; claimed, Beyond the title derived through the quitclaim 
deed to Heylin, complainant claimed title by virtue of certain tax pro- 
ceedings, and àlSo in the third place by virtue of the foreclosurè of a 
mortgage given by the ance^tor of défendant. Tfaese last two chains of 
title I shall not stop to consider. In the argument then made before 
us, defendànt's couhser claimed thatthe quitclaim deed to Heylin was 
void because executed before the Wsue of the patent. This was clearly 
wrong, for on the payraent of the purchase priée and issue of the receiv- 
er's final receipt the full équitable title passed to Conway. The govem-i 
metit siimply held the naked'legaj title in trust for him, and Conway's 
quitdaim conveyed this full équitable title. GarroU v. Safford, 3 How. 
461; WiO^spom v. Duncan, 4 Wall. 210; Myers v. Croft, 13 Wall. 291; 
Camp V. Smith, 2 Minn. 155, (Gil. 131.) The full équitable title hav- 
ing thus passed to Heylin, the subséquent quitclaim to Starkey conveyed 
nothing. Marshall v. Eoberis, 18 Minn. 405, (Gil. 365;) May v. Le Claire, 
11 Wall. 232; Balcer v. Humphrey,lQl U. S. 494. In this last case the 
suprême court uses this language:! ''Neither of them was in any sensé a 
botmfide purehasern No oné taking a quitclaim deed can stand in that 
relation." Défendant alsô relied on two judgments and decrees of the 
district court bf Pamsey county, Minnesota, in the cases of Steadman v. 
Heylin and Wolf v. Same. The first was a case in which complainant 
brought suit upon a tax title and obtained decrge in his favor; as the 
title thus estàblished passed by subséquent conveyance to the présent 
complainant, of course this judgment availed. the défendant nothing. 
The other case was about difierent prôperty, though covered by thé same 
quitclaim deed to Heylin, and in that case appeared findings against the 
validity of that deed, but such judgment and decree, being in respect to 
other prôperty àtidribt between the parties to this siiit, were simply res 
inter altos acta, ànd neither binding as res adjudicata nor estoppel. Before 
the argument was finished, we intimated to counsel pur views upon thèse 
matters, and thereupon counsel prayed leave to open the case, and in- 
troduce paroi testimony to show that this quitclaim deed from Conway 
to Heylin was 'in fact void. This application was strenuously resisted, 
but after full considération niy Brother Nelson and I thought the appli- 
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cation should be granted upon condition that défendant should coTioent 
to the reading in évidence of the testimony of Franklin Steele and Henry 
A. Lambert, — testimony taken in other cases between différent parties and 
subjected to cross-exaraination. The reasons for imposing this condition 
•were that Heylin, the grantee in that deed, was dead. Steele, who had 
béen his agent in delivering certain land-warrants to the firm of Conway, 
Lambert & Nichols, was also dead, as was Lambert, the party who spe- 
cially acted for Heylin, and who took the acknowledgment of the deed 
from ConWay and wife to Heylin. The défendant had no absolute right 
to an opënmg of the case, aiid, as this deed had been executed 36 years 
before, it seemed to us no more than fair that ail light that could be 
thrown upon the circumstances of its exécution shoùld be placed before 
us as a condition of the opening of the case. Of course, save as a con- 
dition imposed by the court of the opening of the case, such testimony 
would be incompétent, and counsel now insist upon its incompétence, 
and insist on the invalidity of the conditions imposed by the court. Be- 
lieving that we had a right to impose the condition, I overrule the ob- 
jection of incompetency. At the June term, 1887, the case, with the 
additional testimony, was argued before me alone, and upon this addi- 
tional testimony I remark as foUows: First. The deed being apparently 
rcgular and duly recorded, the burden is on the défendant to show facts 
establisbing its invalidity. Second. The facts, as disclosed by the testi- 
mony of Conway, Steele, and Lambert, so far fïom ptoving invalidity, 
tend in my mind fully to esta,blish its validity. The firm of Conway, 
Lambert & Nichols was formed in the spring or wînter of 1850, and cott- 
tinued during the winter of 1852. This fact is shown by the advgrtise- 
ments in the papers at St. Paul, and does not rest upon the memory of 
witnesses.; This tract was entéred with a lànd-wa:rrant. Conway testi- 
fies that he obtained this warrant from Lambert ia settlement; of the bal- 
ance due him from Lambert after the dissolution of the partnership. 
Obviously this is a mistake, and he has simply confouhded this transac- 
tion with some other, for this land was entered a year and a half before 
the dissolution of partnership. On the contrary, Lambert testifies that 
this lat)d was entered with à land warrant belohgiùg to Heylin, and thàt 
immediately upon the day of its entry a quitclàim deed was executed by 
Conway and his wife to vest the title in Heylin. Steele testifies that he 
delivered certain land-warrants to the firm of Conway, Lambert & Nich- 
ols, and that he paid the bill of that firm foï.their services for the loca- 
tion of his land-warrant, and in this testimoiiy présents their receipted 
bill. Thèse are the salient facts, and while thereare other and minor 
matters in which there is some conflict, yet I hâve little doubt that this 
is substantially thé trtith. I think, therefore, the attempt to invalidate 
this deed by this paroi testimony has failed. 

It is said, however, by counsel for défendant, th^t when the deed was 

first prepared, and, as Conway testifies, when he sigued and left it with 

, Lambertj the name of the grantee and the considération were not written 

in. Supposing this to be true, if, as seems to be conceded, authority was 

given to Lambert as an agent of Conway fo fill ii^ thèse blanks in a cer- 
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tain way, and they were so fiUed in beforé the deed was delivered, it 
would hâve to be held a valid conveyance. See Fence v. Arbuckle, 22 
Minn. 417; Drury v. Poster, 2 Wall. 24; AUen v. Withrow, 110 U. S. 119, 
3 Sup. Gt. Eep. 617. 

Further, even if the deed as a deed was for any reason void, upon the 
testimony of Lambert and Steele it would hâve to be adjudged that Con- 
way took the title simply in trust for Heylin; for the rule is and was in 
the territory of Wisconsin, wbere this transaction took place, that, when 
money or other seeurities of one pérson are used bj' another to purchase 
property in his own name, a resulting trust arises in favor of the party 
with whose means the purchase is made. Roganv. Walker, 1 Wis. 454; 
MoffcM V. Skepard, 2 Bin- 66; IHedJander v. Johnson, 2 Woods, 675. So 
that under any event, without considering any questions arising under 
the last two chains of title set forth by .complainant, I am of the opinion 
that his tifle derived under the Heylin deed is both by the record and 
the paroi testimony good, and decree must go in his favor as prayed. 



United States v. Murphy. 
(Oireuit Court, W. D. Mîchigan, N. D October 1, 1887.) 

1. Public Lands— Cdttino Timbeb— Homesteader's RtGHTS. 

While holding land under a homestead entry, the homesteader can only eut 
and sell the timber from such portion or parts of the land as are beingcleared 
for cultivation or settlement.* 

2. Samk— CuTTiNG Timbeb— MrsTAKEN View of Rights. 

The f act that défendant was induced, through the wrong représentations 
of the register of the land-otBce, to believe in the unrestricted right of the 
homesteader to eut timber from his entry, does net estop the government 
from prosecutlng him for such unlawful cutting. 

3. Samb— Cutting Timber— Chiminal Intent. 

It is no défense to a prosecution for unlawful cuttjng of timber from public 
land that there was no criminal intent in the cutting. 
4 Same — AcTS Relatino to — Construction of, et Secretart of Intebiok. 

The interprétation placed upon public land acta by the secretary of the in- 
terior is not binding Upon the courts. 

Criminal Prosecution for Trespass upon Government Lands, cutting 
and removing timber therefrom. Motion for new trial. 
G. Chase Godvnn, Dist. Atty . , for plaintiff. 
F. W. Clark and B. J. Brown, for défendant. 

Jackson, J. The défendant, having been indicted for cutting and re- 
moving timber from certain lands of the United States, contrary to the 
provisions of section 2461, Rev. St., was tried and convicted, and now 
moves for a new trial on the grouûd of certain allegéd errors committed 
by the trial judge in the rejection of évidence oËfered by the défense, 

'See note at end of case. 
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and in the instructions given to the jury as to the law applicable to the 
case. 

There is no contest or controversy as to the material facts established 
by the évidence. It is conceded, as shown by the defendant's own tes- 
timony, that on the twenty-fifth of February, 1885,, the défendant, as 
the agent and gênerai superintendent of the Spalding Lumber Company, 
entered into a contract with on-e James Henderson, the occupant of a 
homestead entry lodàted in Bagley township, Ménominee county, Mich- 
igan, for the purchase of the pine timber, whether standing ovJaUen, on 
the entiré homestead tract of 160 acres. By the terms of the contract, 
•which was reduced to writing, the defendant's principal and its successor 
had the right "to enter upon said lands at its pleasure, and eut, retnove, 
and carry away said timber, said timber to be eut and removed prier to 
April 1, 1888, without needless destruction of oi/ier merchantable tim- 
ber;" thereoited considération was $200 paid to thevendor; that, under 
and in pursuance of said contract, the standing pine timber on said 
homestead land was subsequently eut and removed, by direction and 
under the superintendence of the défendant, and converted to the use 
and benefit of the Spalding Lumber Company; that the timber so pur- 
chased, eût, and removed by Ihe défendant averàged about one pine tree 
to the acre, scattered oveï the entire homestead tract of 160 acres; that 
the défendant, before and at the time of purchasing, cutting, and remov- 
ing said timber, knew the fact that the land from which it waS taken 
was goyemment land, and that thevendor, Henderson, had only a home- 
stead right or entry in and to the promises on which the timber stood, 
and from which it was eut and removed. 

It further appears that Hendersoû, who undertook to sell said timber, 
and confer upon défendant the authority to eut and remove it, first pre- 
empted this tract of land in the fall of 1882; that on the thirteenth of Oc- 
tober, 1883, he changed his pre-emption to a homestead entry; that while 
occùpying the land under his pre-emption entry he cleared about two 
acres, and built a small log cabin; that since the date of his pre-emption 
entry he bas resided continuously on the land; that since changing to a 
homestead entry he bas ext^nded his clearing on the land, which 
amounted to eight or ten acres in February, 1885; that the timber eut 
ànd removed by défendant was not taken from the cleared and culti- 
vated land, or from any portion in process of clearing; that while, in 
the preliminary negotiations for the purchase of the timber, the défend- 
ant had expressed the opinion thajt Henderson had the right to sell, or 
would get into no trouble by selling, if he would "put the money on the 
place," it was no part of the contract of sale that the proceeds of the tim- 
ber should be applied in improving the homestead. Henderson, how- 
ever, actually expended a portion of the money received from the sale 
of the timber, in making improvements on the land and the balance in 
supporting himself. His homestead entry was made, and the occupa- 
tion of the land was continued, with the bona jffde intention of complet- 
ing his title aecording to the provisions of the laws; but he bas not, in 
fact, yet perfected his entry and secured title to the land. Whether he 
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is in a position to do so does not appearfrom the record; nor is it mate- 
rial in the considération of the questions presented by the pending mo- 
tion, : 

The fact is clear and uncontroverted that, at thç time défendant pur- 
chased, eut, and çemoved the pine timber on and from this homestead 
entry, the United States held, as .they still hold, the title both to the 
land and to the trees standing thereon. The homesteader not having 
then so fulfilled his obligations under the law as to entitle him to a pat- 
ent, the land was govemment land, and the timber was government tim- 
ber. This was ail known to the défendant when he bought the pine 
trees, and when he eut and removed, or caused or procured the same to 
be eut and removed, from the Jand, not for the use, benefit, and advant- 
age of the land or homesteader, but for the Spalding Lumber Company. 
Thèse facts and circunistances bring the défendant directly within the 
letter of the statute, (section 2461 jRev. St.,) and subject him to the 
penalties therein provided, unless he can bring himself within some rec- 
c^nized exception created by, or arising under, the homestead laws. 
The value of the timber so cutand;rMnoved beingshown, the defendant's 
admitted acts, done with full; knowledge, make out the case of the gov- 
ernment, and the mus probandi rests upon him to extract the case from 
the pénal conséquences of an infraction of the law. Wbat are the défenses 
relied on to do this? 

In the first place,, it is urged that congress, by the enaçtment of the 
pre-emption and homestead laws, bas so far modified the provisions of 
section 2461, Rey. St., which embodies the act of March 2, 1831, that 
homesteaders occupying public lands under such laws may eut, sell, and 
use the timber thereon for the purposes of such occupation. This was 
so held in U S., v., Nelson, 5 S^wy. 68; and it is undoubtedly a correct 
proposition that section 2461, Rey. St., is to be construed in connection 
with the homestead laws, and that, in so far as the latter eonferrights 
and privilèges in respect to the use or sale of timber by the homesteader, 
its provisions ate to be modified. Assuming then, as contendéd by his 
counsel, that thei défendant is entitled to claim and rely upon ail the 
rights which the homesteader, Henderson, had in, to, and over the tim- 
ber eut and reoioved, we are brought directly up to the important ques- 
tion: in the case as to what, under the law, are the rights of the home- 
steader in respect to timber standing upon the homestead land. How 
far, and to whatextent, and under what conditions and restrictions, may 
he eut and remove the timber, or cpnfer upon another lawful authority 
to eut and remove it, while occupying the land in good faith, and be- 
fore perfecling his entry by the acquisition of the title? 

It admits of Ro doubt that the settler on public lands, whether he se- 
cures a mère righi oî occwpancy, likethe Indian, or acquires an inceptive 
or inchoate right to the land in the nature of an estate on œnditions prer 
<xdent, such asthe homestead laws confer, bas not an unlimited or unre- 
slrieted power ,ând authority of disposition over the timber standing upon 
his homestead entijy, which is in façt only an application to purchase, 
giving the applicant no property in either the land or timber thereon. 
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until acquii^'d by complianee with the requirements of the law. Perid- 
ing this acquisition of the title, the homesteader is authorized (section 
2288, Rev- St.) to transfer, by warranty against his own acts, any por- 
tion of his homestead for church, cemetery, or school purposes, or for 
right of way of railroads, — his conveyance, however, being worthless 
against the government if he should fail to perfect his claim, (9 C. L. 0. 
p. 94;) but there is no provision of the statute expressly declaring to 
what eXtent he may sell or dispose of timbeï for purposes other than 
thèse. His entry is required to be for his "exclusive use and benefit," 
and for "the purposes of actual seulement and euMvaivm. Section 2290. 
To eiSfectùate and accomplish thèse objecta of the law, judicial construc- 
tion has clearly and liberally defined the homesteader's rights. By nu- 
merouB décisions of the fédéral courts it is settled that his right of user 
and disposition over the timber is qualified by the nature and character of 
his interest in and possession of the land. 

While in the occupation of the premises with the "6ona Jide" inten- 
tion of completing his homestead, it is held that the homesteader may 
clear any portion of the land for the purpose of cuUivàiion and settlement. 
In making clearing for thèse objects he may eut and remove the timber, 
and such portions of the timber so eut and removed from the clearings 
intended for cultivation or tillage as may not be n-eeded on the place for 
the improvements thereon he may sell; but not further or otherwise. 
He may also use the timber in the érection of buildings necessary for 
the convenient occupation of the land, and its improvement; that is to 
say, better adapting it to convenient occupation. The timber may also 
be used for necessary and proper fencing and repairs. In oth^r words, 
the homesteader may use or dispose of timber as an incident to his settle- 
ïnent, cultivation, and improvement of the land. He has only those rights 
in or over the property which are necessary to the perfecting of his title. 
His title can only be perfected by settiing upon and improving the land 
for cultivation. For thèse purposes he may exercise ownership over the 
timber, but he is not allowed to sever thé timber from the land for the pur- 
pose of sale and traffic. As held in the Ti'tnber Cases, 11 Fed. Rep. 81, 
"a settler on the public lands has no authority to go outside of the im- 
provements, eut or sell timber, and thus dénude the land, and destroy 
the value of the public domain, even though he intends to acquire the 
title under his claim." The authorities, which need not be commented 
on in détail, fuUy sustain and support this statement of the law, and the 
proposition above stated. U. S. v. Gook, 19 Wall. 591; U. S. v. McEn- 
iee, 23 Int. Rev. Rec. 368; Ue Timber Cases, 11 Fed. Rep. 81; U. S.v. 
Stores, 14 Fed. Rep. 824; U. S. v. WiUiams, 18 Fed. Rep. 478; U. S. v. 
Lane, 19 Fed. Rep. 910; Bly v. U. S., 4 Dill. 465; ând U. S. v. Smith, 
(U. S. Dist. Court Ark., April Term, 1882.) 

In the instruction to spécial timber agents issued by the interior de- 
partment, June 1, 1883, for the protection of timber on public lands, 
and which were in fuU force when Henderson took out his homestead 
entry October 13, 1883, the rights of homeateaders aè defined and de- 
clared in thèse décisions were fully set forth, as follows, viz.; 
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"(7)LandS covered by homestead or pre-emption daims are lands upon 
which citizens of the United States hâve made entry, and hâve flled certain 
papers in the proper district land-offlce, obiigating themselves to conform to 
the requirements of the law as to oecupancy, cultivation, and improvement. 
(8) The claimant to any such land, provided he is living upon, cultivating, 
and improvlng.the same in accordance with law, and the rules and régula- 
tions ptescribed by this department, is permitted to eut and remove, or 
cause to be oui and removedi /rom the portion therepfto he clearedfor culti- 
vation, sa mmh timber as is actually necessary for that purpose, or for 
buildings, fenaes, and other irnprovements on the land entered. (9) In clear- 
ing for oultination, should there be a surplus of timber over what is needed 
for thé purpose above specifled, he may sell or dispose ofsuch surplus; but 
it is not allowable for him to dénude the land of its timber for the purpose 
ofsale or spéculation untilhe has made final proof and acquired title. (10) 
* * * (11) iVo person other than the one making the entry Tias a right 
to eut timber from swth latidfor any purpose whatever." "(33) Any person 
who fells or removes timber, or who hires others to fell or remove timber, or 
who incites or induces others to fell or remove timber, from government land, 
for his Personal beheflt or advantage, or for the purpose of spéculation and 
gain, (except he has the right or permission so tp do as specifled under heads 
of 'Lands Covered by Homestead or Pre-emption Entry,' 'Eights of Kail- 
road Gompanies,' and 'Minerai Lands,') is a timber trespasser upon the gov- 
ernment land." 

And upon the duplicate receiver's receipt furnished Henderson at the 
time of making his homestead entry there was indorsed in red ink a 
marginal note as foUows : 

"Timber land embraeed in a homestead or other entry not consummated, 
may be cleared in order to cultivate the land, and improve the premises, but 
foï no other purpose. If after clearing the land for cultivation, there re- 
mains mbre timber than is requirèd for improvement, there is no objection 
to the settler disposing of the same. But the question whether the land is 
being cleared of iistimher for legitimatepurposesia&'qnfi%tion offact which 
is liable to be raised at any time. If the timber is eut and removed for any 
other purpose, it will be subject the entry to caneellation, and the person 
who eut it will be liable to civil suit for recovery of the value of thesaid tim- 
ber, and also to criminal prosecutimi, under section 2461, Eev. St." 

This direct notice to the homesteader, and the foregoing instructions 
to speoial timber agents, merely embodied what the courts had previ- 
ously decided to be the rights of claimants under homestead entry. Tiiey 
were in no sensé departmental constructions of the law, or régulations 
adopted independent of such décisions. 

On the trial the défense asked leave to show that it was the gênerai 
understanding among lumbermen in that section that the homesteader 
could sell the standing timber on the land if he applied the proceeds in 
the improvement of his homestead, and the support of himself while per- 
fecting his entry; and, further, that this understanding had been derived 
from the register of that district, Mr. Cochran, who informed home- 
steaders, when they made their entries, that the ruiing of the secretary 
of the interior on the subjeot of their rights to and authority over the 
tiraber on their homestead entries were broader and more enlarged than 
defined in said hotice upon their receipt, and in said eighth and ninth 
instru étions . to spécial timber agents. 



UNITED STATES V. MURPHY. 881 

The ruling referred to was made on the twmty-sseventh November, 1883, 
in the case of John W. Baird, who was reported for cutting and remov- 
ing timber from certain unsurveyed lands in Washington Territory . The 
spécial agent reported that Baird was a " squatter," and intending to make 
the claim his home, and, working in good faith to that end, supposed 
he had "a rigM, to dear off and séH the timber." The commissioners recom- 
naended that no criminiiî proueedings should be entered against him, but 
that the case should' be referred to the attomey gênerai with request that 
the proper measures be taken to secure the timber in question, and dis- 
pose of it for the United States. The secretary of the inteiior declined 
to accède to this suggestion, and in his letter to the commissioner ex- 
pressed the opinion that, if Baird had taken the land in good faith, he 
was the owner thereof for ail practicable purposes, although the title re- 
mained in the government. And — 

"If it appears that he has eut more timber than he was compelled to eut to 
clear up the land, he is net liable, either criminally or civilly, for dolng se, jf 
ail the time he has the honest purpose of ultimately completing his title under 
the laws of the United States. A jury, satisfied of that fact, would net, prop- 
erly instructed by the court, flnd him guilty of trespass. Whether he is or is 
not a trespasser does not dépend on how many trees he cuts, but on the • lona 
fide'' character of his settleinent. Baird was justifled in doing whatever 
clearing was necessary to put in a crop, and he might eut and sell the timber 
to aid him in so doing, or he might sell timber to support his family while 
clearing his land and raising Ma crop, if during ail that time, he had a ' iona 
fide ' settlement on the land, " etc. 

At the close of his letter the secretary says: 

"Paragraphs 8 and 9 of instructlohs to spécial agents of the gênerai land- 
ofllce appointed to prevent timber déprédations, relating to trespassers on lands 
covered by pre-emption and homestead claims, should be revised to conform 
with the views herein expressed. " 

It did not appear that any modifications of instructions 8 and 9, las 
above quoted, were ever actually promulgated as suggested by the secre- 
tary, and the trial judge refused to allow the défense to introduce the 
proposed évidence as to the understanding of lumbermen derived from 
the registerwho undertook to inform homestèaders of their rights to sell 
under the ruling in the Baird Case. 

It is said that this ruling of the secretary, and the revision of instruc- 
tions 8 and 9 therein suggested, has ail the force and effect of law» inas- 
much as by section 2478, Rev. St., the commissioner of the gênerai 
land-office, under the direction of the secretary of the interior, is author- 
ized to enforce and carry into exécution any part of the public land laws 
not otherwise speciaUy provided for. Where a department of the gov- 
ernment is authorized by statute to make régulations, such régulations, 
when made and promulgated, hâve the force of làw; but authority "to 
enforce and carry laws into exécution" does not confer authority to make 
régulations inconsistent with the provisions of thè statute as construed 
and interpreted by the courts. In respect to the ruling in the Baird Case, 
it is to be observed that ail the circumstances of the case are not disclosed 
in the opinion. It does not appear what was the character and extent 
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ôf the,cutting, nor whether the timber was eut and reiaaoved fromthe 
land geiaerally, or only from that portion of it whjch was being deandfor 
cvMivatimiîànd setUement. It doésappear that he wa? makjng a clearing 
with a ôoreti^de intention of settling the land; and if, as ip.no doabt true, 
the timber eut and sold was taken from tkat ckuriri^,, the ruling of the 
secretary;cah be reconciled with the décision of the qourts which define 
the homesteader's right. The, défense,: however, ,$e,ek to give it a wider 
Bcope, and claim that it is a constîmction of the law giving the "bona 
fideV homosteader the right to eut and sell timber. for the support of him- 
self and famUy, without référence to auy immédiate clearing for cultiva- 
tiou, especially if he intends to apply the proceeds of «aie in the improve- 
ment of his claim . The trial judge refused to recognize the binding force 
of that opinion, as thus construedi Did he commit an error in so do- 
ing? We think not. The secretary of the interior is npt authorized, by 
the statutôs relating to public landsand bomestead entries, to make any 
régulations which would be in conûict with the law, or which would en- 
large the rights of the hômesteaders thereunder. Tbeir rights are fixed 
and défined by the statute, which itis the province of the court to con- 
strue. The secretary can neither change the law, nor place upon it any 
construction which wonld be binding upon the courts.., This is well set- 
tled. In U. S. v. Dickson, 15 Pet. 161, the treasury deparlment had 
for more than 20 years placed a certain construction upon an act of con- 
gress. Thé suprême court déolined to follow that construction. The 
court say; 

"The construction so given by the treasury department to any law affect- 
ing its arrangements and concerns is certainly entitled to great respect. Still, 
however, if it is not in conformity to the true intendment and provisions of 
the law. it cannot be permitted to conclude the judgment of a court of jus- 
tice, ïhe construction given to the law by any department of the executive 
government is necessarily ea; parte, without the beneflt of an opposing argu- 
ment in a suit where the very matter is in controversy; and, when the con- 
struction is once given, there is no opportunity to question or revise it by 
those who are most Interested in it as oflScers, deriving theirsalary and, émol- 
uments therefrom, for they cannot bring the case to the test of a judiciaJ décis- 
ion. It is only when they are sued by the government for some supposedde- 
fault or balance that they can assert their rights. But it is not to be forgot- 
ten that ours is a government of laws, and not of men; and that the jùdicial 
department has imposed upon it by the constitution the solemn duty to inter- 
pret the laws in the last resort; and however disagreeable that duty may be, 
in cases where its own judgment shaH difïer from that of other high f unc- 
tionaries, itis not at libeity to surrender or to waive it." 

Any other rule than that hère announced would subordinate the jù- 
dicial to the executive department of the government. The cases cited 
and relied upon by the défense do not,, when carefully examined, con- 
flict with the principle as stated by the court in the case of (7. S. v. 
Dickson. . ■ 

' If, then, the opinion of the secretary of the interior in the Baird Case 
was intended, as the défense contend, to enlarge the rights of hôme- 
steaders beyond what the courts had construed them to be under the law, 
the trial judge properly disregard ed it as neither binding upon the court, 
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nor constituting any justification or défense, even if the défendant was 
^<îd to rely upon it under information derived from the register. In 
Whitesides v. U. S., 93 U. S. 257, it is said that— 

" IndivîdMals as well as t?te courts m/ust take notice of the extent of author- 
ity conferred by law upon a person anting in an officiai capacity, and the 
7Ule applies in «mcA a case thu,t ignorance of the lawfumishes no excuse for 
any mistake or wronyful act." 

It is urged that the action of the government officiais in inducingth» 
belief that the homesteader could dispose of the timber on his entry 
without restriction while occupying in good faith, and on which it is 
claimed the défendant rèlied in purchasing, and cutting and removing 
thepiîietrees, should eSlop the government from maintaining this prosecu- 
tion. The rule stated in Whitesides v. U. S., 93 U» S. 247, is a sufficient 
answer to this suggestion. There is no estoppel against the govemment 
in such cases. Carr v. U. S., 98 U. S. 438. If the défendant has reaUy 
been misled to his préjudice by wrongrepresentations, or information com- 
municated to him through the intetior department, or its subordinate 
agents, that ivould présent grounds for executive demency, but would not 
constitute any légal défense for a wrongful act, prohibited by law. 

It is next urged that there was no crimincd intmt in the defendant's 
acts. A sufficient answerto this is found in thefact that the penalty iwi- 
der ihe Btatute ia incurred viithout miy criminal intent. The timber was eut 
and removed from government land under no mistake or acddenl. There 
was no mistake in point of fact. The défendant, knowing ail the facts, 
intended to do just what he did do. The only mistake, if there was 
any, yiàs a mistake of law as to what he could lawfully do. In U. S. 
V. JÙartonyQ McLean, 46, the défendant was allowed to show that he got 
over on government land and but timber by mistake, supposing it ber 
longed to his principal. He did not intend to eut government timber. 
But iû the présent case the défendant intended to eut just where he did 
eut, and the only ground on which he can défend or protect himself 
against the penalty imposed by the' statute, is to show that he did this 
under lawfùl authority. No évidence was produced or offered tending 
to show any mistake made by défendant, such as would properly raise 
aiiy question as to his intent. His taking légal advice, or Consulting 
"lawyêrs before this, on some such subject,— not this particular one; 
some other such subject," — ^does not, of course, constitute any défense, 
or négative the intent which the law imputed to him in doing the for- 
biddén act, even if any criminal intent had to be shown. The trial 
judge, we think, properly held that — 

"When, by the admission of the défendant hiraâelf, he knew that he was 
upon the land of the homesteader, and eut timber not in the clearing, or in 
the course of clearing, but from the tract generally, selècting that which w.as 
marketable, and removed it, that closes the case so far as the jury is concerned, 
and no évidence of good faith or of intent will be admissible." 

The court aiso properly deciined to charge the jury that, if the money 
obfained from the sale of the timber was used by the homesteader in the 
improvement of the homestead, he had a right to sell. The right to sell 
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was limited to surplus timber removed from clearing, or portions of the 
laiid in course of clearing, and not needed for the iraprovement of the 
place. We think the authority to sell, as construed by the décision 
citedy is restricted, substantially, as stated by the trial court, and that 
any other construction of the law would open the widest door to the 
spoliation of the public domain. Thé défense in this case, if sustained» 
would hâve the effect of enlarging the rights of homesteaders far beyond 
anything yet conceded them by the most- libéral construction of the 
homestead laws. 

It is not pretended that the timber in this case was sold and purchased, 
or eut and removed, with the vieworfor the purpose oî' clearing the land 
from which it was taken. It would bave been ridiculous in the extrême 
to bave claimed that an average of one or one and a half trees to the 
acre, scattered over 160 acres of timber land, was eut and removed as an 
incidentto the clearing of the laûd for cultivation, or was intended as 
the initial or preliminary' step in thst direction. No évidence tending 
to suppoi't'Such a proposition was introduced or offered by the défense. 
The cutting and removing the timber was attempted to be justified or 
excused on other groùnds which haye already been considered. 

We regard it the soundest interprétation of the homestead law, and 
most in harmony with the decided weight of authority, to hold that the 
sale of timber by the homesteader should be coniined to that taken from 
such portion or parts of the land as are being cleared for cultivation or 
settlemeût. The sale, or cutting and removal, of timber from portions 
of the lands not cleared, or in course of clearing, is not in the Une pfper- 
fecting his tUle. Under the provisions of section 246,1, whoever cuts and 
removes timber from public lands— which include ail that the govern- 
ment holds title to — must be prepared to show, when indicted or sued 
as a trespasser, lawful authority for. his act. If he-is a homesteader, he 
may show his occupation of the land under entry, and that the timber 
was eut and removed for the purpose ofcZeannjr the ground for cultivation, 
or for fencing, or for the érection or repair of necessary and convenient 
buildings. When he shows that the cutting wa&;done for thèse pur- 
poses, which are germain and incidental to the improvement of his home- 
stead in the way required by the law in order to perfect and complète 
his title, his défense is made out. But when he makes sale of timber 
scattered over the entire tract covered by his entry, not with a view or 
purpose of clearing the land for tillage, but to raise money for his sup- 
port or other uses, his act is unlawfûl, and he subjects himself to the 
penalties provided by section 2461, Rev. St. Under the facts and cir- 
cumstances disclosed in this case, the vendor, Henderson, had no au- 
thority to sell the pine timber bought by the défendant, and for cutting 
and removing that timber the défendant was properly found guilty, un- 
der instructions which contain no réversible error. 

When analyzed,the substance of the défense is that the défendant did 
not violate the law as he construed it, or as he understood the officiais 
of the interior department had construed it in declaring the rights of the 
homesteader, whose good faith would constitute or furnish a valid and 
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lawful excuse for his act in cutting an l removing tlie timber. Tins is 
not avalid défense. Thelaw reserves the title in the government unti] 
the homesteader proves up his claim and his patent issues. Before title» 
js perfected, it prohibits the sale of any portion of the land, (or standing 
timber, which constitutes part of the realty,) except for church, ceme- 
tery, school, and railroad purposes. But while occupying in good faith, 
and while his title is inchoate, the law authorizes the homesteader to 
improve the land for purposes of settlement and cultivation, which in- 
cludes clearing for tillage, fencing, and the érection of convenient build- 
ings; and, as an incident to such clearing, he may eut and sell so much 
of the timber taken from the cleared tract as is not needed for other le- 
gitimate purposes on the land, This incidental power of disposition 
extends only to surplus timber eut and removed from so much of the 
tract as is cleared, or in process of clearing, for cultivation. 

The case bas so far been considered upon the assumption that the de- 
fendant, by and under his purchase, had the same right to eut and re- 
move timber that the homesteader himself possessed. In what bas been 
said it is not intended to admit or concède this proposition, for the 
homesteader's entry is required to be made for his "exclusive use and ben- 
efit,'' for the "jpurpose of settlement and cultivation; and he is forbidden 
toalienate anj/ portion of his cïaim, except for church, cemetery, school, 
aijkd railroad purposes. Rights and privilèges which were intended or 
conferred for the homesteader's peraonal and exclusive benefit and advan- 
tage, to enable him to comply with the obligations, requirements, ând 
gênerai policy of the law in settling, improving, and cultivating the land, 
so as to complète and perfect his title thereto, (until which time he is 
forbidden to alienate except for certain purposes,) can hardly be the sub- 
ject of lawful purchase by others. The eleventh and thirty-third instruc- 
tions to spécial agents, above quoted, seem to embody a correct state- 
ment of the law on this question. So that, in any view that can be 
taken of this case, the defendarit's act in causing the timber to be eut 
and removed from the public laind in question was a trespass, for which 
he was properly convicted; there being no réversible error in the rulings 
of the trial judge upon the law and évidence. 

The motion for new trial is accordingly overruled and disaUowed. 

Sage and Seveeens, JJ., concur. 

NOTE. 

PtjBLio Lands — CtiTTiNG TiMBBB ON. One who enters npon public land in good 
faith for the purpose of seouring title by pre-eniption, or of cfaiming a homestead 
therein, may eut so much timber standing on the land as is necessary for cultivation, 
and the timber so eut he may dispose of to the best advantage possible; but he cannot 
go outside of his iraprovements to eut and sell timber, though he liitend to acquire title 
under his claim. The Timber Cases, 11 Fed. Eep. 81; U. S. v. Lane, 19 Fed. Eep. 910 ; 
TJ. S. V. Williams, 18 Ped. Eep. 475. See, also, TJ. S. v. Smith, 11 Fed. Rep. 487. But 
where a settler is acting in good faith he may, for the purpose of improvement, eut 
timber even before he files his entry in the land oiBce. TJ. S. v. Yoder, 18 Fed. Eep. 
372. And where a settler on public lands bas renjoved timber for other than the pur- 
pose of tillàge, a subséquent issnance of the certificate of the register and receiver of 
theland-offlce to such settler, stating that he bas complied with the law in making set- 
tlement, will relîeve him from liability for such wrongful cuttihg. U. S. v. Bail, 31 
v.32p.no.6— 25 
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Feâ. Bep. 667. So a settler, who, peuding an action for the recovery of the value of 
tinibér which he bas wrongftilly OQt ànd' BOld to défendants, bécomes entitled to the 
issuaiice of the patent to the land by the payment of the pnrohase nioney in fuU, 
thereby defeata the right of the plaintif to recover, such action of the aettler in secur- 
ing an équitable title belng held to relate back to the original entry. U. S. v. Stores, 
14 Ped: Bep. 824. , 

Mbasubi! or Damaqbs. In case a trespass ijpon public lands Gonsisting in the wrong- 
fulcuttingof timberthereon is inadvertent, tlîe measureof damages is the value of the 
timber in the ti'ees; but in case thé trespàas is willful, the measure of damages is tha 
value of the property at the time the action is broiight, with no déduction for the labor 
put forth and theexpense incurred by the trespasser. U. S. v. Williams, 18 Fed. Eep. 
475. And an innocent purchaser from à willful trespasser is liable forthe full value of 
the timber st the Unie of the pnrchase. U. S. v. Heilner, 26 Fed. Bep. 80* 



United States «. Mann* 

{dreuît Court, W. Â lUtchigan, N. D. Ootober 1, 1887.) 

Indictmeht for Trespass on Government Lands, cuttihg and removing tim- 
ber. 

Jackson, J. The questions presented on the motion for new trial in thi» 
case are> substantially the saine as those considered and determined in the 
foregoing casé of U. S, v. Murphy, ante, 876, and the conclusions reached in 
that case are equally applicable tothia. The motion for a ne w trial is accprd- 
Ingly overiruled and disallowed. 



UNiTéb States v. HÀiiRisoK. (Twb Cases.) 

{Sieirict Uourt,D. Oalifornia. 1887.) 

OUSTOMS DUTIBS — InDIOTMBHT FOR FAiSB SwBABma — BxiSTBNCBi OF OtHEB 

Bn^LS OF liADma 

The fact-thi3,t at the time a personent'ered merchandise àt the custom-house 
there were in existence, to his knoiwledge,, sevéral Copies of the bills of lading 
and invoices presented by him, does not make his swbrn statement, as re- 
quifed by Rev.'St. tJ. 8. S 3841, tïiat he does not kiioW of ot bëliéve in the exist- 
ence of any invoices or bills of lading other than those produced by him, a 
false oath; as the other invoices or bills of lading intended by the statute are 
bills of lading or invoices différent from those presented, and not merely the 
copies thereof which by commeroial usage or statute are required to be pro- 
cured., 

Inclictment for Fals^ Swearing With respect to a fûreign ëntry of goods 
at the cuâtom-house. 

; John T. Qà-ey,!]. S. Atty., àtu} Jî. 0. McPike, Asst^ U. S. Atty., for 
the United States. !. 

MiUon jlndros, for défendant. 

' HoFFMAN, J., (ckarging jury.) This défendant is indicted for false 
swearing. The facts of the case are not disputed. , It Î8 admitted that 
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he took, when entering certain merchandise at the custom-house, the 
owuer's oath, in the forin .preSdribéd by law. "Thiâ foWïi requires him 
to swear that: "I do not knowor believe in the existence of any invoice 
or bill of lading olher than thôse now produced by me, and that they are 
in the state in which I actuaUy received them." Rev. St, § 2841. 
When he took the oath there were in existence two other copies or coun- 
terparts of this bill of lading presented by him, the master of this vessel 
having, according to immémorial custom, affirmed to three bills of lad- 
ing, "ail of this ténor and date, one of which being accomplished the 
rest to stand void." This fact appeared on the face of the biU of lading 
presented. With respect to the invoice, the law required it to be made 
in quadruplicate, each copy to be certified by the United States consul 
at the port of shipment. Two of thèse copies are to be furnished to the 
party producing the invoice, one is to be retained by the consul, and 
■the other is to be by him transmitted to the sUrveyor or collector at the 
port of ddivery. The only question in this case is, did the fact that 
thôse copies or counterparts of the documents presented by the défend- 
ant were in existence (a fact, of course, well known to him and the dep- 
Uty collector who administered the oath) make his sworn statement that 
he did not know or believe in the existence of any invoice or bill of lad- 
ing "other" than those produced by him a false oath? It is plain to me 
that it did not. If it did, no entry of imported merchandise càn be 
made at the custom-house by either owner or consignée without falsé 
swearing; for bills of lading, like bills of exchange, are always signed \r> 
several parts. And the law requires that invoices shall be certified bj 
the consul in quadruplicate. It is évident that the other invoices or bills 
of lading, of the existence of which the party making the entry is oblige(* 
to swear he has no knowledge or belief, are bills of lading or invoicer 
différent from those presented by him, and not merely copies or coun 
terparts of those instruments which by universal commercial usage or by 
express statute are required to be procured. By contemplation of law 
ail the bills of lading or invoices constitute but one instrument in sev- 
eral parts, just as a lease by indenture wherein the lessor and lessee each 
Tetains a counterpart is but one deed. It is absurd to suppose that con- 
gress, when prescribing the form of oath to be taken by own'ers or Con- 
signées of imported merchandise, intended to make entry of the good? 
impossible without false swearing. 

I direct you to render a verdict of not guilty. 
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Sawyee Ceïbtal BiiîJÉ Co. v. Hubbabd. 
{Circuit Court, B. Maaaachusetis. September 18, 1887.) 

1. Tradb-Mahk— BoTTLBS— Shapb and Appeabance. 

Plaintiffi used on the bottles, în which it sold llquid bluing, a bright me- 
tallic cap of tin, extending down over about half of the rim at the mouth of 
the bottle, the cap having six perforations. Held, that défendant should be 
restrained from using for thé sale of his bluing a similar cap on bottles of 
the same shape and appearance as those of plaintiff. 

2. Same— Use 01" Old Bottles. 

Where both parties are manufacturers of liquid bluing, the défendant may 
be restrained from using for the s^le of the bluing manufactured by him old 
bottles of the plaintifl having plaintiŒ'snameuponthem; following Evana v. 
Van Laer, ante, 153. 

This was a bill in equity to restrain défendant from infringing righta 
in the nature of a trade-mark, and to prevent unfair compétition in busi- 
ness, and was heard upon a motion for a preliminary injunction. The 
facts appearing by the pleadings and affidavits were substantially as fol- 
lows: About 1864 Henry Sawyer commenced the manufacture of blu- 
ing in the city of Boston, Massachusetts, and succeeded in establisbing 
a large and remunerativ© business, which was carried on by him untij 
1880, when he transferred it, with allits assets, including its trade-marks 
and good-will, to the plaintiÊf, a corporation organized under the laws 
of Maine, but having its principal place of business at Boston. Sawyer 
became the président of the company, and is a large stockholder. 
Aniong the bluings manufactured by Sawyer, and afterwards by the 
plaintiff, is an article known as "Liquid Bluing," which since 1868 or 
1869 has had a large sale, and bas been put up continuously in a spécial 
style of package of the following description : A bottle of light green 
color, having a flat body with rounded shoulders, and a neck about an 
inch long terminating in a rim or lip, upon one side of which is blown 
or moulded in three Unes, in large letters, the words, "Sawyer's Crystal 
Bluing." On top of the bottle is a bright metallic cap of tin extending 
down over about half the rim at the mouth of the bottle, and in the cap 
are six perforations. On the side of the bottle opposite the words "Saw- 
yer's Crystal Bluing" is a large oval label, partly in white and partly in 
red and bine, with the words "Sawyer's Crystal Blue,""H. Sawyer, Bos- 
ton, Mass. Copyright secured,'" together with "Directions" for using, 
The défendant was formerly in Sawyer's employ, but has for some time 
manufactured and sold liquid bluing in Boston on his own account. 
The package used by défendant, which the plaintiff sought to restrain, 
consists of a bottle of the same size and ohape as that used by plaintiff, 
with a bright metallic top of the same character. The labels on the 
bottles used by défendant are octagonal in shape, and are red, with the 
words "Hubbard's Concentrated Chinese Blue. Hubbard & Co., Bos- 
ton," in white letters. Some of the labels used by him had a blue 
ground. So far as regards the labels themselves, there was no sirailarity 
between the plaintiff's and defendant's packages. Some of the bottlea 
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used by défendant were old bottles of the, plaintiff, with the words "Saw- 
yer's Crystal Bluing" moulded or blown on one side. The défendant 
contended that the shape of bottle used by plaintiff was the one used 
generally for putting up liquid bluing, and that it was his custom to buy 
old bluing bottles indiscriminately. 

Rawland Cox and Warren & Brandeis, for plaintiff. 

F. D. Ely, for défendant. 

CoLT, J. Upon the papers submitted to me on this motion for a pre- 
liminary injunclion, I am satisâed that the défendant should be re- 
strained from using bottles having complainant's name upon them, (see 
EvaTis V. Von Laer, ante, 153,) and from using the bright metallic top on 
a bottle of the shape and appearance used by complainant. It seems to 
me that thèse things are calculated to deceive the public into buying the 
defendant's bluing for the complainant's, and that they are made use 
of by the défendant for this purpose. An injunction to this extent may 
be granted. 



HiLL V. LocKWooD and others. 
{Oir cuit Court, E. D. Wisconsin. June 24, 1887.) 

TbADE-MAKK— CONTRiCT FOB ROTAIiTIES— BhEACH. 

By the tertns of a written contract between the plaintiff and the défendant, 
in which it was stated that it was for the mutual interest of both parties 
thereto that the défendant should hâve the sale of certain minerai water, 
known as "Clysmic "Water," talsen from plaintifl's spring of the same name, 
for the purpose of increasing the sale thereof , it was agreed that, in consid- 
ération of the payment of a certain royalty, the défendant should hâve, for a 
long term of years, the exclusive sale of such waters in the United States and 
foreign countries. Held that, during the life of the contract, the défendant 
had no right to sell other minerai waters, under the same name, in compéti- 
tion with the waters of plaintiffl's spring, n^twithstanding the fact that he 
had himself given the name to the waters before plaintiff acquired title to the 
spring. 

Jenkina, Winkler, Fish & Smith, for complainant. 
Finches, Lynde <fc Miller, for défendants. 

Dyer, J. The material facts upon which the décision in this case 
turns are, in the main, undisputed. The complainant's bill is for an 
injunction and accounting, and for the caneellation of a contract. It ap- 
pearS'that on the thirty-first day of May, 1878, Samuel W. Warner and 
Alice E. Showerman were the owners of a lot in the village of Waukesha, 
upon which there was a spring of minerai water, valuable for its médic- 
inal quality , and for table use. The owners of the spring, and the défend- 
ant Lockwood, on the day men^ioned, entered into a contract, by which 
Lockwood acquired the exclusive right to séll the water supplied by the 
spring in the New England and Middle states, Maryland, and the pis- 
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Met of Çolumbia j for thé term of 15 years. He was to pay for the wa- 
ter fifty cents per barrer for five years, after that one dollar per barrel, 
and a bèrMin proportion wàS to be furnishedwithout charge!. Shbrtly 
befdrè, or eertainly àt the tiihéof the exécution of this âgreement, the 
spring was named "Çlysmic Spring;" and by that nameit was ever aft- 
erwards knowu and recognized by the parties in interest, and by the 
public. No other spring in Waukesha bore the natne of "Clysmic." 
The défendant Lockwood then entered upon the work of developing the 
spring, f^iaced it in condition for conveniently takirig the water there- 
froiïr, èxtebsively advertised its médicinal qualities, and thenceforward, 
to the first of Jânuary, 1879, made sales of the water under the âgree- 
ment of May, 1878, as "Clysmic Water." 

On thé sixth day of January, 1879, the complainant purchased the 
spring property from Warner and Showerman. It is claimed by the 
com plaignant that shé was induced to make the purchase by représenta- 
tions 6f Lockwood that he had widely extended the réputation of the 
spring, and that, if she would acquire the ownership of the property, 
and give him the exclusive and unlimited sale of the water for a period 
of 20 years, he would dévote his entire time to the control and manage- 
ment of the spring, and would make large profits for both parties. The 
défendant Lockwood dénies that he made such représentations to the 
complainant, and contends that she made the purchase independently 
of any sblicitaj^tion or représentation on his part. Whether it be true or 
not that she made the purchase upon the spécifie inducement or repré- 
sentation alleged, the court is satisfied from the évidence that thé cotn- 
plainant, in becoming interested in the enterprise, and in aoquiring the 
ownership of the spring, was largely infiuenced by the expectation held 
out to her by Lockwood, that, under his management, her acquisition 
of the spring would be made profitable. Of this it seems there ean be 
little doubt; and she purchased the spring with the name "Clysmic" at- 
tached to it, and knowing that the waters of the spring were being sold 
by that na,me. Lockwood had been désirons, before Mrs. Hill's pur- 
chase, ofsecuring an extension of his right to sell the water from 15 to 
20 years, and also an enlargement of the right, so that it should be unlim- 
ited in territorial extent; and the negotiations and circumstances point to 
the conclusion that this was tlie chief object in view, on his part, when the 
complainant purchased the spring. This view of the circumstances un- 
der which Mrs. Hill acquired the ownership of the property, isconfirmed 
by the fact that on the fifteenth day of February, 1879, she entered into 
a contract with Lockwood, which began with the récital: "Whereas, it 
is deemed for the mutual interests of the parties hereto, for the purpose 
of advancing the sale of the waters from such spring, [meaning the Clys- 
mic spring iti question,] that the party of the second part [Lockwood] 
should havé the sale thereof;" and then provided, among other things, 
that the complainant should furnish Lockwood with the spring water as 
he required, for the purpose of selling the same in any and ail parts of 
the United States, or for export to any foreign country; that Lockwood 
should hâve, during the continuande of the âgreement, the exclusive 
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riglit to purchase and take the water, and that she woiild not sell or give 
away the water to any other person, and by which agreement Mrs. Hill 
gave Lockwood the right to enter upon and use the property for the pur- 
pose of procuring the water. Jlhe agreement, by its terms, was to con- 
tinue in force 20 years, and provided for the payment by Lockwood tp 
Mrs. Hill of certain fixed royalties on each barrel and half bajpel of water 
taken from the apring. 

After the exécution of this agreement, Lockwood continued the sale 
of the water from the spring; and the testimony tends to show that, at 
the close of the year 1883, the business had become extensive and lu- 
crative. He caused the water to be analyzed by a distinguished chemist, 
advertised it in newspapers and in pamphlet form, and procured many 
testimonials of its value for médicinal and table uses; and the water was 
not only sold in barrels and half barrels, but in bottles, which, with 
other inscriptions thereon, were labeled "Clysmic," "Natural Minerai 
Spring Water from Clysniic Spring, Wis. ," "The King of Table Waters," 
etc. ; and as "Clysmic Water" it acquired a high réputation among con- 
sumers throughout the country, which was largely due to the exertions 
of Lockwood in developing the enterprise and prosecuting the business. 

As the réputation of the water became extended, and the demand for 
itincreased, Lockwood conceivedthe project of developing another spring 
in his own right of ownership, and marketing water therefrom, under 
the name of "Clysmic," in connection with the sale of the waters of cpm-r 
plâinant's spring. In furtherance of this scheme, he purchased a pièce 
of ground adjacent to the spring lot of the complainant, and sabsequently 
opened up a new well or spring, and in February, 1884, began to ship 
and sell water from this source, in the same manrjer, by the same name, 
and under the same label, substituting only "Clysmic Springs" for "Clys- 
mic Spring,^' as he had been selling from the complainant's spring; and 
by August 11, 1884, according to the testimony as it is understopd by 
the court, he had shipped from the new spring, of which he was the 
owner, nearly 600 barrels of water, which were branded "Clysmic Water," 
and which he sold to patrons as and for "Clysmic Water." From the 
time the new spring was opened and developed, the défendant shipped 
water indiscriminately. from either spring in filling orders for "Clysmic 
Water," and this he claims the légal right to do; his contention being 
that the contract relations between himself and the complainant do not 
oblige him to deal exclusively in the waters of complainant's spring, and 
that as he first adopted and used the name "Clysmic" in developing the 
spring and selling the water, he became the personal proprietor of the 
name as a trade-mark, and may therefore apply it to his own spring, and 
the water derived therefrom. A good deai of testimony has been taken 
on the question of the comparative merits of the waters of the two springs, 
in point of quality and chemical constituents, but this question is re^ 
garded quite immaterial, so far as it has any bearing upon the essential 
points of légal controversy in the case. 

It is not difficult to discoyer the object which the parties had invipw, 
and sought to attaju, in making the contract of February 15, 1879. Tbe 
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^nguage of the contract and the attendant circumstances clearly explain. 
Lhè transaction. The right of the défendant Lockwood to deal in and 
aell the water under the Warner and Showerman contract was a narrow 
one, so far as it embraced territory in which sales could be made. Never- 
theless, the business promised to be lucrative. To inake it as fuUy 
profitable a* he wished,the défendant desired an enlargement of bis 
rights of sale, both as to term of years and territory, and this was un- 
ddubtedly cOntemplated by both parties when Mrs. Hill purchased the 
spring. Her purchase and the making of the contract of February, 1879, 
wère unqûèstionably prompted by the expectation of such a conduct of 
the business as would make the spring a source of profit to her, as well 
as to LoCkwood. The name of the spring was established and known, 
and itâ réputation was growing. In this state of circupistances, and with 
thèse ends in view, the contract was made. It was therein declared in 
the otitset, as we hâve seen, that it was deemed for the mutual interests 
of the parties, for the purpose of advancing the sale of the water of the 
spring, that Lockwood should hâve the sale thereof. This was the de- 
clared purpose of the parties — the sale of the waters of the spring was to 
be advanced, and the mutual interésts of the contracting parties thereby 
prdmoted. This was the basis of the contract relation to be established, 
and, on the faith of it, Lockwood was to hâve the sole and exclusive right 
to deal ih the water, and the complainant bound herself not to sell, give, 
or dispose ofany of the water to any other person. It is true that the 
contract contains no provision expressly restraining Lockwood from sell- 
ing or dea,ling in the water of any other spring during the specified term. 
And we do not now décide that he was not at liberty, during the life of 
this contract, under any circumstances, to sell the waters of any other 
spring. That is a question which does not now necessarily arise. But 
we do say that it was his duty fairly and in good faith to advance the 
sales' of the water of the complainant's spring, and tliereby, so far as there 
was a deihand for it in the market, and among consumers, enable the 
complainant to realize such profits as were contemplated when the con- 
tract wps made. In view of ail the circumstances then existing, it was 
certainly not consistent with a performance of the contract in its mean- 
ing and spirit, for the défendant to open up a new spring on an adjoin- 
ing lot, in which he alone was interested, and place the waters of that 
spring in compétition with the waters of the complainant's spring, sup- 
plying the demands of the market as well from his own spring as from 
that of the complainant. Especially was this act of the défendant a 
violation of the contract relations between himself and the complainant, 
when he advertised and sold the water laken from his spring as "Clys- 
mic Water," for that was an act, the direct effect of which would be to 
diminish the sales of water from complainant's spring, which had become 
the recognîzed source of the water previously sold by that name. 

The contention of the défendant that the name "Clysmic," as applied 
to the complainant's spring, was not appurtenant thereto, but was his 
own property, and that he was at liberty to use it as descriptive of any 
other spring, or anj' other spring water in which he might deal, is un- 
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tenable, and cannot be sustained. In the acquisition of the spring prop- 
erty, and by virtue of the contract relations between the parties, which 
were almost concurrent with Mrs. Hill's purchase, she acquired such an 
interest in the word "Clysmic" as a name or quasi trade-mark, when ap- 
plied to the spring, and the waters taken therefrom, as forbade its use 
by the défendant, certainly during the term specified in the contract of 
February, 1879, in the désignation of rival waters. It is true that the 
défendant first applied the name to the spring. The signification of the 
word, and its euphonious sound, niade it, in his mind, an appropriate 
désignation of the spring and its waters whén placed upon the market. 
But it is to be observed that the spring bore that name when the com- 
plainant purchased it. Her purchase was made when the défendant 
was advertising and selling the product of the spring as "Clysmic Wa- 
ter," and, as we conclude, in anticipation of the contract relations which 
were speedily consummated. Such was the state Of affairs when the 
contract was executed, and in view of ail the circumstancés the transfer 
of the name by the défendant to a rival spring was directly antagonistic 
to the interests of the complainant, which the contract in terms declared 
it was intended to promote, and operated as a fraud uponhér righta.. 

There are trade-marks to which the characteristic of personal proprie- 
torship attaches, because they assert to the public that some particular 
person has given his spécial skill to the production or sélection of the 
articles they cover. Leather Cloth Co. v. American L. O.Co., 11 Ht L. 
Cas. 544; Hoxie v. Ghaney, 143 Mass. 593, 10 N. E. Rep. 713; Holi v, 
Menendei, 23 Fed. Rep. 869. There is another class of trade-marks, 
which assert for the articles they designate some particular place of ori- 
gin. In such case the trade-mark is inséparable from the place. It 
passes as an incident with the sale of the place. Oongress Spring Co. v. 
High Rock Congres» Spring Co., 45 N. Y. 302; In re Swezey, 62 How. Pr. 
219; Manufacturing Go. v. Hall, 61 N. Y. 226; Pepper v. Labrot, 8 Fed. 
Rep. 22; MiUing Co. v. Robinson, 20 Fed. Rep. 218. 

It is unnecessary to review the authorities in détail. Limiting thig 
décision, as we do, to an adjudication of the rights of the complainant 
and the défendant Lockwood during the continuance of the contract re- 
lations subsisting between them, we must hold that the name "Clysmic" 
became affixed and appurtenant to the complainant's spring, as indicat- 
ing the source of the water known to the public as "Clysmic Water," 
and that the complainant cannot be deprived, in the manner attempted 
by the défendant, of the advantage which has accrued to her, as thé pur- 
chaser of the spring, from such désignation. We regard this ruling as 
fully sustained by the principles laid down in the case of Qmgress Spring 
Co. V. High Roch Congress Spring Co., svpra. 

Woodward v. Laaar, 21 Cal. 448, much relied on by counsel for the 
défendant, is distinguishable in principle, and in its facts, from the case 
at bar. There, the lessee of a lot of land, (the plaintiff in the case) 
erected; upon it a building which he occupied as a hôtel, to which he 
gave the name of "The What Cheer House." Before the expiration ol 
his iease, he purchased an adjoining lot, upon which be erected a larger 
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bjjil4ii;gi and for a tïme' occupied both buildings as "The What Cheer 
HouSe," the principal sign being removed to the one last built. He sub- 
sequently surrendered the leased lot, with the building which was on it, 
and continued the business, under the same name, entirely in the build- 
ing which he had erected on the lot he had purchased. Two months 
afterwards, the défendants, having purchased the first-mentioned lot and 
building, opened there a hôtel under the name of "The Original What 
Cheer House;" the word "Original" being painted on the sign in small 
letters, and in a manner calculated to deceive the public into the suppo- 
sition thatit was the same name as that given to the first hôtel. The 
point in dispute was as to whom the name "What Cheer House," as a 
business sign/ belonged. The plaintiff claimed that it belonged to him 
as keeper of the hôtel, which he continued to conduct under that name, 
ÉfteiP he suirendered the leased premises; while the défendants claimed 
that it was the désignation of the building in which the business under 
that nàme wàs first conducted, and became theirs when they became the 
owners of the building. The court sustained the plaintiflf's contention, 
holding that Aa a tenant he did not by giving a particular name to the 
leased building, as a sign of the business done at that place, thereby 
make thé name afixture appurtenant to the building, and transfer it ir- 
rwocably to the'landlord. But suppose that a third perSon had come 
intoownersMp of the premises with the concurrence of the tenant, ànd 
la pursiianee of a mutual expectation, speedily foUowed by a consum- 
ma;ted sgrëëment, to the effect that the hôtel sbotild be occupied and 
conducted by the same tenant, for a term of years thereafter, by the 
namé of " ÎJhe What Cheer House," and tlaat both parties should : partici- 
pate in the profits of the enterprise^the one as landlord receiving rents 
dépendent in amount upon the profits made, and the other as tenant di- 
rectly receiving the gains realized, each agreeing to promote the interests 
of the other, ibyadvaricing, asfar aS possible, the patronage of the hôtel. 
And then suppose that with this con tract relation in force, the tenant 
had built ansothér hôtel on adjacent premises, and given it the name of 
"The What Cheer House," and established therein a rival business, tend- 
ingdirectly tô interfère with, and to diminish, the business of the first- 
namedihotel, and thus to defeat the very objects which the parties had 
originally in vîew, and which constituted the inducement to the pur- 
chaser to purçhase the property. ' That would bave beena case similar 
to the ôhe at bar^ and a very différent case from that decided in Wood- 
toardfi Lazar, Moreover, in that, case the court placed stress upon the 
fact that thé plaintif!" surrendered the leased premises after he had trans- 
ferred the business and name to the new hôtel, and that the old building 
remained unoccupied for several months thereafter, during whicïi time, 
if not otherwisei the plaintiff had established an exclusive right to the 
name, as the trade-mark for his new house. 

On theigroundspreviously stated, and without extending the discus- 
sion fiirther, we are of the opinion that the complainant is entitled to 
a decree.in her favor. But we think the annulnient or forfeiture of 
the contraot of February 15, 1879, ought not, at least at présent, to be 



PEEKip r. HANE-y WtANUP'G C». 395; 

atljudged. It is true thé défendant is fotind guilty of vîolating tbe con- 
tract, but it is doubtful if the violation is ôf such a willfnl and aggra- 
yated character as to justify a decree of forfeiture. The contract contains 
no provision to the effect that in case of its breach by either party the other 
should hâve the option to déclare it terminated; and if the rights of the 
complainant can be suflBciently guarded in the decree,— as we think they 
can, — and the contract be continued in force, we are of the opinion that 
course should be pursued. 

A decree will be entered restraining the défendants during the whole 
period of 20 years from the fifteenth day of February, 1879, from 
shipping or selling any water from the spring of thé défendant Lock- 
wood, as or under the name of "Clysmic Water," and from in any manner 
applying or using the word "Clysmic," during that period, in the sale 
of any water, except that derived from the spring of the complainant. 
Also, that the complainant recover damages against the défendant Lock- 
wôod by reason of the water shipped and sold from the defendanfs 
spring as "Clysmic Water," which are assessed at $622.50, this being 
théamount which the complainant would hâve received, if the same had 
been shipped from her spring. The decree will also provide that, in case 
of further violations of the contract or breaches of duty by the défendant 
Lockwood, the complainant will hâve leave by supplenaental bill, or by 
original bill to be hereafter filèd, as she may elect, to apply for relief in 
that behalf. 

Mr. Justice Hablan sat with the district judge on the hearing of this 
case, and concurred in the foregoing opinion. 



Peekins V. Haney Manuf'q Co. and another. 

{Oireuit Court, 8. D. Michigan, W. D. Beptember 19, 1887.) 

Patbïntb for Imtbhtionb— School-Dbsks— Léttekb Patekt No. 128,797-^A»- 

TICIPATIOH. 

The secon.d claim of letters patent No. 123,797, dated February 25, 1872. and 
granted to William A. Slaymaker for an improvement in school-deska, "for 
the seat described, pivoted at the apex of the triangle formed by its arms, 
and adaptéd to swing on its pivot back beiièath the desk, as described, " is an- 
ticipated by prior patents. 

Bill in Equity for Infringement of Patent. 

Action for infringement of letters patent No. 123,797, dated February 
25, 1872, and granted to William A. Slaymaker for an improvement in 
school-desks. The second daim of said patent was for "the seat de- 
scribed, pivoted at the apex of the triangle formed by' its arms, aiid 
adàpted to swing on its pivot back beneath the desk, as described." : Dé; 
fendants claimed that the patent bad Ibeen apticipa,tèd by prior patenta 
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to H. W. White, January 14, 1868; to Isaac Newton Pierce, December 
5, 1871; to 0. W. Sherwood, November 6, 1866; to A. Chandler, Sep- 
tember 7, 1869; and to W. H. Soper, August 17, 1869. Défendants 
made the following claims as to thèse patents: The patent to H. W. 
White shows a seat-frame in the shape of an X, pivoted at ils lower front, 
and adapted to fold beneath the desk. The patent to Isaac Newton 
Pierce shows a seat supported by a triangular-shaped block. The Sher- 
wood and Chandler patents resemble the Pierce patent. The Soper pat- 
ent shows a seat, folding beneath the desk, 

Charles J. Hunt, for complainant. 

This seat dififers from any previous one in the place where ît was pivoted, 
and the mânner in which itr s wung out of the way. Ail prier seats folded up 
against thedesk; but this goes under the desk, and is as mucb eût of the way 
aâ tbough it had been a drawer, and was closed. The manner and place of 
pivotingthe seat produces a ne^r resuit. A slight backward pressure on the 
front of the seat moved the seat, and then the seat, impelled by its own 
weight, fell under thedesk, and left a free passage- way. When it was neces- 
sary tohave the seat out in place, a slight downward presàure on the front of 
the seat brought it forward, and it was ready for use. Thus the pupil, in 
taking his seat, presses down the front of the seat, and the seat falls forward, 
and is feady for use. When he rises, a slight movement of bis leg sends the 
seat baçk. under the desk. and out of the way of any one wbo wisbes to pass 
betw.een the rows of desks. This is a new resuit, and is sufflcient of itself to 
sustain the patent. 

Had he pivoted the seat by arms on the upper side, the seat would hang so 
that the center of gravity would be directly under the point of pivot, and the 
seat wotdd, ia the normal position, be half under and half out from the desk; 
and, if the pupil should draw it entirely out, it would swing back when he 
took bis hand off of it, before he sat down, and it would be sure to swing 
back as soon as he relie ved it of bis weight. But when pivoted below the 
seat, as in the patent, tbe center of gravity being abovethe point of pivot, the 
law that a body falls over when the center of gravity passes beyond the base 
applies, and the boit which supports the seat is just the pivot, and, when 
the center of gra,vity bas passed beyond a perpendicular line erected on the 
pivot, the seat by its own gravity falls forward or back until arrested by the 
stops on the seat-frame, and remains in that position until changea by the 
person wbq» occupies, or wbo wishes to oceupy, tbe seat. By this construc- 
tion of tbe seat, the change from one position to the other is made witliout 
ffictioii or noise. This noiseless movement of the seat is a great desideratum 
in ail school-rooms, where any noise is an annoyance to the whole school, and 
particularly to the teacher and the class which is reciting. This seat is 
equàlly adàpïed to theaters and other public halls, where spectators come and 
go during the exhibition. Tbtis the invention has been shown to be of great 
value, ànd thàt a new resuit has been produced by means not before used for 
this or any analogous purpose. 

Tbe patents ititroduced in évidence by tbe défendants ail fold the seat up 
against the desk,' and do not produce the same resuit as the Slaymaker patent. 
They do iiot anticipate the Slaymaker patent, for they do not show the same 
device, nor anything that can by any possibility produce the same resuit. , If 
they are introduced to show the state of tbe art, they do not show any device 
like the S|aypaker seat, used for that or any analogous purpose, or eyen for 
any pi^rpose whatever. In fact, they show that the Slaymaker invention was 
a new and radical departure in the construction of school desks and seats, 
ànd that the jesult produced byhis invention was a new one, and by new 
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means. The Slaymaker patent and the Pierce patent were both before the 
patent-offlce at the same time, and that is a proof that the two were consid- 
ered as différent inventions by the patent-offlce, and is a strong proof that the 
one does not infringe the other. 

Taggart <& Denison, for défendants. 

The several patents referred to in the answer as anticipations are anticipa- 
tions of the broad construction put on the Slaymalier patent by the complain- 
ant, rather than anticipations oî the limited claim which we believe to be the 
true construction of the patent. The triangular frame was not a novelty in 
itsélf , and the f olding of the seat beneath the desli was not a novelty at the 
date of the Slaymalcer patent, as will be seen by référence to the several pat- 
ents referred to. 

H. W. White Patent. This patent was issued January 14, 1868. It shows 
a seat-frame in the shape of an X, pivoted at its lower front f oot, and adapted 
to fold beneath the desk. The seat is shown by D; its arms, by C, 0. . The 
method of folding the seat beneath the desk is fully seen by examining î"igs. 
1 and 2. The inventor says, "If desired, the chair, (seat,) D, may be.low- 
ered and turned back under thé desk, A." This turns the seat entirely 
beneath the desk, A, as is readily seen. The hinge or point of turnirig is 
upon the legs of the desk, as is the case in the Slaymaker invention. This 
invention of Whîte, while it differs much in construction from the Slayniaker 
device, in f unction and opération resembles it much more closely tha:h does 
the Haney model. It is pivoted or hinged near the floor; there is no strain 
on the pivot; the shaking of the seat will not move the desk, etc. 

Isaae Newton Pierce Patent. This patent was issued December 5, 1871. 
Application was filed before Slaymaker' s. The seat is supported by a triari- 
gular-shaped block. The pivot is located similar to the pivot in the Haney 
model. The seat is placed above the frame. In both the Pierce device; and 
the Haney model, the seat, in fact, does not fold beneath the desk. 

C. W. Sherwood Patent. Patented November 6, 18,66. Is similar to the 
Piei ce invention, but difEering slightly in construction. 

A. Chandler Patent. This patent was issued September 7, 1869. Shows 
a seat folding like the Pierce seat. 

W. H. Soper Patent. Dated August 17, 1869. The drawing shows a seat 
that folds beneath the back as mucii if not more than does the seat in the Ha- 
ney model. See form of seat as illustrated in the cuts of Fig. 1. 

The other exhibits show varions methods of constructing folding seats, leav- 
ing very little invention to Mi. Slaymaker. ' 

Severens, J. I am of opinion, in this case, that so much of the 5aat>- 
ter covered by the second claim of the complainant's patent as iS 'in- 
volved in the seat manufactured by the défendants, namely, a seàt turti- 
ing upon a pivot so as to be thrown back and iinder, or partiy under, 
the back, was not new, but had been anticipated by former patents and 
manufacture. If that is ail there is iDfthe second claim, as construed 
in connection with the speciàcations ànd other claims, it is invalid, bë- 
cause it had already been anticipated in its substantial features. At ail 
events, it is ail of it that the defendant's construction employa. 

An order will be entered dismissing the Mil. 
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Jbnkins and another v. Stetson. 

Same V. Ferguson. 

{Circuit Court, Z>. Mcusaehuattta. September 20, 1887.) 

1. PATiïNTS FOB INVENTIONS— CLAIMS IN REieStTB— SUBCOMBINATIONS. 

Subcombinations majr be claitned in a reissue of letters patent, if shown in 
the original as performing: the same f unction, even though claimed only as a 
part of a larger combination. 

8. Bamb. 

WJiere a,,Teissue is applied for less than six months after the grant of the 
original. patent, in which comhinations are described which are found in the 
original patent, being merely subcombinations of the combination therein de- 
scribed; snch reissue will not be held void simply for the absence of a show- 
ing oiF inadvertance or mistake. 

8. Same— Beoàce» Claims in RBisetiE. 

Beissued letters patent, granted December 24, 1872, to J Hyslop, Jr., for an 
improveiaent in machines for mailing shoe-shanks, described an arrange- 
ment pf a flzed bending-die for beuding a plate to form the middle cur^e of 
the shan,k, apd actuating devices therefor, in a machine for cutting and punch- 
ing' said blanks, so as to receivè the blanks from said cutting devices, and 
bend ahd''discharge them automatically. Reissue of April 9,1878, described, 
in such a machine, a plate, a convex-faced bender-plate, and a concave face, 
in combination. Seld, that the latter description, embracing fewer éléments 
than th« former, was broader in Us claims, and the reissue so far void.i 

4. Same. 

ReiB8uçd{ letters patent, granted, to J. Hyslop, Jr., December 24, 1872, for 
an improvement in machines for making shoe-shanks, described bending-dies 
constructed and arranged to form the middle bend and the reverse bends by 
one and'tfré' same operatioil of the dies. Reissue of April 9, 1878, claimed a 
flxed bending-die, movable bending-die, and projections -whereby the middle 
and reverse bends of the shoe-shank are formed. Held that, while the sec- 
ond claim Kas more speciâc, it described the same éléments, and was not 
broader than the flrst. 

In Equity. 

C. H. Drew, for complainant. 

W. A. Madeod, for défendant Stetson, 

D. H. Rice, for défendant Ferguson. 

Coi-T, J. The demurrer filed toi this bill raises the question of the 
yalidity ojF reissyed letters patent, dat.ed April 9, 1878, granted to J. 
Hyslop, Jr,', for improvement in machines for making. métallic shoe- 
ehanks. ï*he original patent was dated July 16, 1872, and contained 
one claiin, as foUows: "The combination of the punqhihg mechanism, 
the cuttiog mêjjhànismv and thé bending mechanism. arrangea to oper- 
ate, substantiaXiy '88 described." Aboutfive hionths thereafter, on De- 
cember 24, 1872, the flrst reissue was granted with th6 foUowing addi- 
tional daims:' • i ! 

"(2) The arrangement of a flxêd or stationary bending-diel and a movable 
bending-die of suitable form for bending a plate to form the middle curve of 

"Concerning the validity of reissues of letters patent, see Asmus v. Alden, 27 Fed. 
Hep. 684, and note. 
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a shoe-sliank, and actuating devices therefor, in a machine adapted for cut- 
ting and punching said blanks, in such manner that the blanks are received 
in the bending^dies from the cutbing deviceà, and bent and discharged aii- 
tomatically, substantially as specifled. 

"(3) The said bending-dies, constructed and arranged to form the middle 
bend and the reverse bends by one and the same opera,tion of the dies, sub- 
stantially as specified," 

On April 9, 1878, more than five years after this, a second reissue 
■was granted, with a further expansion of claims to the number of six, 
which are hère given, except the first, which is the same in both reis- 
sues as in the original: 

"(2) In a machine for making metallic shoe-shanks, the plate, (P, the con- 
■vex-faced bender-plate, w, and the concave face, ■». in combination, for the 
purpose above specified. 

"(3) In a machine for making metallic shoe-shanks, the combination, with 
the flxed or stationary bending-die and movable bending-die, of a pair of stop- 
pins, c^, seciiréd to the top, and plate, d\ at the bottom, of the movablëdie, 
for arresting and holding the blanks, as described. 

"(4) In a machine for making metallic shoe-shanks, thecombination, with 
the flxed or ptationary bending-die and movable bending-die, of a pair of 
pins or projections, e^, extending from the bender-plate, whereby the mid- 
dle and reverse bends of à metallic shûe-shank are foriiied atone and thesàme 
opération, as described. 

" (6) In a machine for making metallic shoe-shanks, the combination of the 
«utting and punching mechanism, chute, m, h, stop-pins, c^, dies, t», w, and 
projectionsj ^,^1 arranged and operating in relation ta each other substan- 
tially as de^pribfsd, whereby the shoe-shank is eut and punched, cpnducted to 
the dies, pressed into shape, and discharged automatieally . ' 

"(6) lîi a machine for making metajlic shoe-shanks, in conibination with 
the concaVé-faced stationary die, v, the reciprocating convex-faced bender- 
plate or die, w, with stop-pins, c*, projections, e^, and plate, d^, securedthereto, 
as described, for the purposes specified." 

The spécifications and drawings are in substance the same in the re- 
issues as îh the original patent. The Validity of the first feissue is at- 
tadked on the gtôlind that no inadvertence, accident, or' mistaké is 
.sliown, such as would warrant ïhé granting of à reissue undër tlie stat- 
ute; and, secondly, becaùSe the reissue contains brpader claims than the 
-originaj patent. The ï)resent hearing is upon demurrer. The bill al- 
légés that the patent wàs BUrrenderedfOr good and légal cause, and duly 
feissued. The combinations which go to make up the two additional 
claims in the first reissue are found described in the original patent. 
They are in fact but Subcombinations of the gênerai coin binatioii which 
constitutes the only claim in the original patent. The reiséue iî\^as ap- 
plied for inlèss than six months aftèr the grant of the original patent. 
Under thesé circumstances, I am not prepared to hold that the rèissue 
iS void because no inadveïtehce 6r mistake is shown. As to the second 
•objection, I do not uhderstand that thie law as it now exists, ùnder the 
récent decisioris of the suprême court, precludes à patentée from obtain- 
ing a reissue tfith broader claims than those covered by his original 
patent, providèd that he is not guilty of lâches in applying foi; such re- 
issué, and the reissue îà for the samb inventidn as the origiiial. In 
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MUler V. Brass Co., 104 U. S. 350, the court say: "But in référence to 
reissues made for the purpose of enlarging the scope of the patent, the 
rule of lâches should be strictly applied; and no one should be relieved 
who has slept upon his rights, and has thus led the public to rely on 
the împlieâ disclaimer involved in the terme of the original patent." In 
the présent case it is not serîously contended that there was unreasona- 
ble delay in applying for the first reissue. Nor can it be said that the 
new and broader claimëofthe first reissue are fora différent invention 
from that described in the origiûal patent, because the spécifications and 
drawings in both are in substance identîcal. As I hâve already said, the 
two additional claims of the first reissue are subcombinations of the more 
général clàim in the original patent. A subcombination niay be claimed 
in a reissue if ît was Showri in the orîginalas performing the same func- 
tion, even though it was claimed only as a part oif a larger combina tion. 
Walk. Pat. §245,, and cases cited. 

The or%inai spécification states that "the invention relates to the or- 
ganization of a machine by which, from sheet steel or other métal of req- 
uisite width, shàiifcs for boots and shoes are eut, punched, and bent, and 
bave théir opposite ehdS reverse bent, the opérations being continuons br 
., au tomaticàlfy, Successive; and the invention consists in the combination 
and arrangement of mechanism for cutting, punching, and bending shoe- 
shanks." It is sought by this language, which also appears in the re- 
issues,- to limit the scope of the invention to the combination of the cut- 
ting, punching, and beftding devices which are embraced in the first 
claim. But this language of the patent dôes not, it seems to me, forbid 
the patentée from making additional clainis for subcombinations in a re- 
issue seasonably applied for, provided thpse subcombinations are found 
described in the original patent. Upon the whole I fail to find any valid 
objection to the validity of the first reissue. 

As to the second reissue, it is apparent that any claims therein which 
are broader than those covered by the first reissue are void by reason of 
want of due diligence in making the application. The plaintiSs seek to 
uphold the second and fourth claims of the second reissue, on the ground 
that they are the same in substance, or more narrow than the second and 
third claims of the first reissue. Gage v Herring, 107 U. S. 640, 2 Sup. 
et. Rep. 819; Gould v. Spker, 15 B'ed. Eep. 344; Cote v. Moffitt, là. 345. 
So far as the second claim of the first reissue and the second claim of sec- 
ond reissue, I am unable to agrée with the plaintifTs that they are for the 
same cornbination, The words "and actuating device therefor, in a ma- 
chine adapted for cutting and punching said blanks, in such manner 
that the blanks are received in the bending-dies from the cutting de- 
vices," in, the second claim of the first ^reissue, make it clear that the ar- 
rangement covered bj'- that claim embraced more éléments than are çon- 
tained in thecorresponding claim of the second reissue, and consequently 
, the claim in th,e second reissue is broader, aijd therefore void. But with 
jrespeçt to the third claim of the first reissue, and the fourth daim of the 
seqond, it seems to me that both are- for thç same combination. In the 
, first reissue the claim is for the bending dies, constructed and arranged 
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to form the middle bend and the reverse bends, by one and the saine 
opération, substantially as described; in the second reissue, the claim is 
for the fixed bending-die, movable bending-die and pins, or projections, 
é', whereby the middle and reverse bends of the shoe-shank are formed. 
While the language of the claim is more specièc in the second reissue, 
the éléments which go to make up the combination are the same a,s those 
described in the first reissue. It follows that the demurrer to the bill 
must be overruled; and it is so ordered. Demurrer overruled. 



Hat-Sweat Manuf'g Co. v. Davis Sewing-Machinb C5o. 

{OvreuU Court, N. B. Ifew Ywle. October 14, 1887.) 

Patents fob Inventions— Ikpbingbment—Injdnction. 

On motion for preliminary injunction, it appeared that the utility and value 
of the patent (letteirs patent No. 318,320, of August 5, 1879, to John Bigelow, 
for an improvement in sweat-hands forhats and caps) had long heen recog- 
nized by the trade. A large number of licenses had been taken, some volun- 
tarily, others upon settlement of litigation. The invention had been thor- 
pugbly investigated in the patent-offlce, and there had also been a quati 
adjudication in its f avor in the circuit court of a neighboring circuit. The 
défendant admitted infringement, but set up want of patentable novelty. 
The affldavitB submitted in support of want of novelty were made, some by 
Ucensees, some by affiants who had made contrary statements out of court, 
and some by persons who in former litigation had been sworn, but had ntot 
pointed out thèse instances of anticipation. Many manufacturers testifled 
that they knew of no prior use. Hélâ, that thèse facts raised a presumption 
that the patent was valld, and, as the loss to the défendant f rom grantin^ the 
injunction would be trifling as compared with that which the complainant 
would sufler from its refusai, the writ should issue. 

In Equity. Bill for infringement. On motion for a preliminary in- 
junction. 

John R. Benriett, for complainant. 
Edmund Wetmore, for défendant. 

CoxE, J. The complainant is the assignée of letters patent No. 218,- 
220, granted August 5, 1879, to John Bigelow, for an improvement in 
sweat-bands for bats and caps, popularly known as the "Concealed 
Stitch Sweat." The complainant is engaged in manufacturing and sell- 
ing, and in granting licenses to others to manufacture and sell, hat- 
sweats under various patents owned by it. One of the most valuable 
of thèse is the patent in controversy. 

The capital stock of the complainant is $300,000. A large number of 
workmen find emiployment in manufacturing its products, and its busi- 
ness is prospérons and extensive. This flourishing industry bas been 
built up and sustained through a long period of years by the enterprise, 
pluck, and energy of the men who hâve managed the affairs of the com- 
plainant. After the introduction of the "concealed stitch sweat" ita 
v.32F.no.6— 26 
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utility and value became generally recognized. It was received hy thé 
public with increasing favor antîl, at the présent time, the number an- 
nually disposed of is almost fabuloUS. Its popularity is undisputed. 
AU of the leading hat manufacturers, with, possibly, three exceptions, 
hâve directly recognized the patent. There are in ail 145 licensees. 
True, that of thèse some 21 are stockholders in the complainant corpo- 
ration; true, that in other instances licenses were taken upon the settle- 
nient of a litigation in which the validity of the patent was disputed, 
— a settlement which, certainly, was not cruelly oppressive to the de- 
fendants. And yet it is not easy to appreciate the argument that the 
acquiescence hère is not controlling beeause many of the prior infringers 
found it for their pecuniary interest to cease acting in hostility to the 
patent by taking a license under it. The alternative, either to pay or 
défend a suit, is the one usually offered to an infringer, and it would 
seem that a gênerai recognitiori, pbtained after litigation, is at least as 
controlling as when given voluntarily, without investigation as to the 
merits of the patent or the chances of successfuUy resisting it. As was 
aaid by Judge Curtis in Sargent y. Seagrave, 2 Curt. 553, 556: 

"An uhsuccessful attempt to interrupt a possession strengthens thepresump- 
tion which arises from it. It tends to show that persona hâve found it for 
their interest to question the right; that they hâve questioned it, and fora 
time refused to submit to it; but on inqùiry hâve submitted. Such submis- 
sion is the most persuasive kind qt acquiescence." 

■' In Oaldiveli v. Vanvlmengen, 9 Hare, 415, (9 Eng. Law & Eq, 51,) the 
vice-chancéllor says: 

"In a case where there has been long enjoyment under the patent, (the en- 
joyment, of course, ineluding use,) the public hâve had the opportunity of 
contesting the patent, and the faet of their not having done so isuccessf ully 
aiïords at least prima fade évidence that the title of thé patentée is good; 
and the court therefore intervenes bèfore the right îs established at law." 
Chase v. Wesson, 1 Holmes, 274; Millerv.Pulp Co., Id. 142; Hill y.Thomp- 
«bm, 3 Mer. 622. 

Without entering into a minute analysis of the manner in which it 
was obtained, the unquestioned fact' remains that to-day acquiescence in 
the patent is well-nigla uni versai. This is a genuine, and not a spurious 
or a manufactured, récognition. 

In April, 1880, the patent iù eontroversy was sugtainédby the circuit 
court of the district of- New Jersey, and an injunction issued. Green- 
wood V. Bracher, 1 Fed. Rep. 856. The circumstances of that case, how- 
«ver, were such that the décision can hardly he recognized as a control- 
ling précèdent; although it is urged, with some force, thàt, if there had 
been any serions doubt as to the validity of the patent, the court would 
not, at that early date, hâve graijted a preliminary injunction. 

The défendant is a corporation which for 15 yéars has been engaged 
in manufacturing and selling sewing machines and their attachments. 
its connection with the hat-sweat industry is of very récent date. In the 
latter part of 1886, or the early part of the présent yèar, it cômmenced 
stitching the infringing hat-sweats, in a small way, in the city of New 
York. This business was begun under circumstances which,' the com- 
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plainant vigoroùsly argues, indicate barl faith, and was continued for a 
few months only. This being the situation, it is quite clear that but 
slight loss and inconvenience other than that occasioned by the délay of 
a few months can accrue to the défendant by the issuing of an injunction 
pendente lite; a flourishing business will not be broken up; no large amount 
of capital will be left idle; few, if any, operatives will be turned out of 
employment. On the other hand, to deny this motion wUl paralyze, if not 
irrevocably destroy, the business of the complainant, — a business which 
bas been built up by long and persistent endeavor, but which, from its 
very nature, rests upon an unusually sensitive foundation. It is not to 
be supposed that licensees will continue to pay after the door bas been 
throwQ wide open to ail. Such altruism is not often met with in the 
course of patent litigation. Thèse considérations appeal strongly to the 
discrétion of a court of equity. It is thought that this is peculiarly a 
case in which the court clearly should be satisfied of the rectitude of its 
position before overthrowing, in limine, & patent upon which such ex- 
tewsive interests dépend. Even where serious doubts «xist, if the court 
can see that thèse may be removed, and that the withholding of the in- 
junction will work great injury without corresponding advantage, it should 
not hesitate to issue the writ. To quote again from Sargmt v. Seagrave, 
mpra, (page 557 :) 

"The court looks to the particular circumstances to see what degree of in- 
convenience would be occasioned to one party or the other by granting or 
withholding the injunction; and whether the défendant bas voluntarily placed 
himself in the position to be subjected to that inconvenience. * * * it 
was argued that inasmuch as the court, upon an examinaton of the défend- 
ant' s évidence, has some doubt concerning the validity oî the patent, there 
should be no injunction. But I take it to be settled thatsufHcient possession, 
such as I consider to be proved in this case, will outweigh graver doubts 
than I entertain. " Harmer v. Plane, 14 Ves. 130; Isaacs v. Cooper, 4 Wash. 
C. C. 259, '260. 

Iniringeraent is not strenuously denied, but it is argued that the pat- 
ent is void for want of patentable novelty, and that the deviee disclosed 
by it has been fully anticipated. It is not the purpose of the présent 
décision to détermine thèse questions, or to discuss them at length, fur- 
ther than to say that the court is not so clearly satisfied that the defend- 
ant's positions bave been sustained as to justify the withholding of the 
relief prayed for. 

The question of patentable novelty is both important and difïicult. 
It is true that the invention is not a great one, and that in many cases, 
somewhat analogous upon the facts, patentability has been denied; but 
it is also true that in others it has been sustained. Smith v. Dental Co., 
93 U. S. 486, 493-495; Loom Co. v. Higgîns, 105 U. S. 580; Tilghman v. 
Proctor, 102 U. S. 707; Grondai v. Waiters, 20 Blatchf. 97, 9 Fed. Rep. 
659; Paper-Bag Oo. v. Paper-Bag Co., 30 Fed. Rep. 63; Eppinger v. 
Richey, 14 Blatchf. 307, 312; Adams v. Howard, 19 Fed. Rep. 317; HiO. 
V. 5iddk, 27 Fed. Rep. 560. 

Considerîng the utility, the long récognition, the thorough investiga- 
tion of the patent office, (Shavér v. SUnner, 41 Q. G. 232, 30 Fed. Rep. 
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6S,) and the qiiad adjudication in Oreenwood v. Brasker, sapra, ît îs 
thought that at this point in the litigation, at least, the doubts arising 
should be resolved in favor of the patent. 

Upon the question of anticipation, a numberofaffiants hâve sworn to 
prior use, but some of them hâve made contrary statements out of court; 
othera bave recognized the patent by taking licenses under it; others 
still were examined years ago, when their interest to defeat the patent 
was as keen, and their recollection presumably much keener, and they 
failed to mention instances of anticipation which they now relate with 
great élaboration and attention to détail. Many active and enterprising 
raanufacturers, who could hardly bave missed learning of thèse instances 
of prior use, testify that they never heard of them. It surely is a re- 
markable fact that, if this valuable improvement was known as early as 
1865, it should hâve been perraitted to fall into disuse by the trade, 
which, after the patent, gave it such a cordial réception. Thepresump- 
tions, invoked by the complainant, arising from thèse facts, certainly 
raise a doubt, which, upon this question, should be absent from the 
mind of the court, in order to overthrow the patent. Cantrell v. Wallich, 
117 U. S. 689, 695, 6 Sup. Ct. Rep. 970; Oc^n v. Ogdm, 18 Wall. 120, 
124; Téléphone Go. V. Tdephone (7o.,22Fed. Rep.309,313. But thèse ques- 
tions can best be determined upon the final hearing. It would be most 
unsatisfactory and unfair to ail concerned to attempt to décide them 
upon afBdavits. A question ortwo put by the cross-examinerwill often 
destroy the entire force of an ex parte statement. Both parties should 
be allowed an opportunity to apply this test. 

Without further comment upon the évidence now presented, it is suf- 
ficient to say that the considérations referred to lead to the conclusion 
that the présent sta^ws should be preserved until the final hearing, unless 
the complainant unreasonably delays the prosecution of the cause; and 
that to this end an injunction should issue substantially in the language 
of the restraining order now in force. 



Ex parte Bybrs. 

(District Court, E. D. Miehigan. October 10, 1887.) 

1. Admirai,tt— Cbiminal Jitbisdiction- — Fbdbbal Coxjrts. 

The fédéral courts of Miehigan hâve no jurisdiction of a felonious assault 
committed upon an American vessel in the Détroit river. 
8.^ Samb. 

The crJminal jurisdiction of the fédéral courts does not extend to the Great 
Lakes and their Connecting waters. 
8. Same. 

The words "upon the high seas, or in any ann of the sea, or In any river, 

haven, crée!:, basin, or bay, within the admiralty jurisdiction of the United 

States, and out of the jurisdiction of any particular state,"used,dn, section 

5346, Èev. St. U. S., are limited to the high seas, and to the waters cpnnected 

. immediately with them. 
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4. Same. 

Undr r the power to regulate commerce, congress may provide for the main- 
tenance of good order and discipline, and the punishinent of offenses corn- 
mitted upon American yessels, in whatever waters they may happen to be. 

ySyUah'u» by the Court.) 

Hearing upon Writ of Habeaa Corpus. 

Petitioner was charged before a United States commîssioner with hav- 
ing committed an assault with a dangerous weapon with intent to kill one 
James Downs, on board the steamer Alaska, an American vessel, then 
navigating the Détroit river. Petitioner was examined, and committed, 
in default of bail, to await the action of the grand jury. He thereupon 
petitioned for a writ of habeas corpus, upon the ground that the commis- 
sioner had no jurisdiction of the offense. 

James J. Brown and JB. T. Prentis, for petitioner. 

Charles T. WUkinSj Asst. Dist. Atty., for the United States. 

Bbown, J. Practically, the only question in this case is that of juris- 
diction. This question has been suggested before in several cases, but 
has never been squarely presented for adjudication in this court. The 
increasing frequency of crimes of this description, particularly upon ex- 
cursion steamers, the inability of the state courts to deal with them, and 
the fact thaï seven other persons are now in custody or on bail for par- 
ticipation in this same assault, demand that it should be carefully con- 
sidered and défini tely settled. Jurisdiction in this case is dépendent 
upon Rev. St. § 5346, which provides that-— 

"Every person who, upon the high seas, or in any arm of the sea, or in any 
river, haven, creek, basin, or bay, witlùn the admiralty jurisdiction of the 
United States, and out of the jurisdiction of any particular state, on board 
any vessel belonging, in whole or in part, to the United States, or any citizen 
thereof, with a dangerous weapon, or with intent to perpetrate any felony, 
commits an assault on another, shaU be punished," etc. 

With respect to the locality of the offense, the same language is used 
in numerous other sections of this chapter; although, in a few, jurisdic- 
tion is limited to the high seas alone. Upon the other hand, some of 
the more récent statutes apply to offenses committed upon any American 
vessel, wherever she may be. It will be observed that the language of 
section 5346 explicitly limits the jurisdiction, so far as the waters are 
concerned, in two particulars: (1) They must be within the admiralty 
jurisdiction of the United States. (2) They must be out of the juris- 
diction of any particular state. 

With respect to the first of thèse, there is no doubt that the Great 
Lakes and their Connecting waters are within the admiralty jurisdiction 
of the United States; and by this we understand the civil admiralty ju- 
risdiction. This was settled in the case of The Genesee Chief, 12 How. 
449, and 3^e EagU, 8 Wall. 15, and must now be considered as beyond 
oontroversy . The exclusion of waters within the jurisdiction of any par- 
ticular state, by which is meant any state in the Union, {U. 8. v. Pi- 
rates, b Wheat. 184,) clearly limits our authority lo crimes committed 
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upon the Canadian side of the boundary linei By the act of June 15^ 
1836, providing for the admission of Michigan into the Union, and by 
a subséquent act by which she actually became a state, the state of Mich- 
igan extends to the boundary line between Canada and Ihe United 
States, along the whole length of the Détroit and St. Clair rivers. And 
as the jurisdiction of the state is co-extensive with her territory and witb 
her législative power, (C/. S, v. Bevam, 3 Wheat. 336,) the state courts 
bave, under this section, exclusive jurisdiction of ail offenses committed 
upon this side of the middle of the channel. But as the assault in this 
case is charged to bave been committed upon the Canadian side of the 
boundary line, this limitation bas no effect upon our jurisdiction of this 
particular offense. 

We are theu led to consider wbether any portion of the Great Lakes 
and their Connecting waters is included within the words "high seas, or 
river, haven, çreek, basin, or bay, within the admiralty jurisdiction of 
the United States." That the lakes are not "high seas" is too clear for 
argument. Thèse words bave been employed from time inamemorial ^o 
designate the océan below low-water mark, and hâve rarely, if ever, been 
applied to interior or land-locked waters of any description. U. S, v. 
Wiltberger, 5 Wheat. 76; U. S. v. WUsm, 3 Blatcbf. 435; U. S. v. Rob- 
inson, 4 Mason, 307. Indeed, there is an express adjudication of this 
court to the effect that Lake Erie is no part of the high seas, in MiUer's 
Gase, 1 Brown, Adm. 156. Miller was convicted of willfuUy procuring 
the setting on fire of the passenger steamer Moming Star, plying between 
Détroit and Cleveland, upon Lake Erie. The indictment was f/amed 
under the act of July 29, 1850, punishing this offense when committed 
on the high seas. On motion in arrest of judgment, Judge Wilkins held 
that while it was within the constitutional competency of congress to de- 
fine and punish this offense when committed upon other waters than the 
high seas, it had not done so, and the court could not take jurisdiction 
without an amendment to the act. The évidence in this case exhibited' 
a state of façts frightful to contemplate; and yet the learned judge felt 
compelled to grant the motion in arrest, and diseharge theprisoner. 

If, then, our jurisdiction in this case can be supported at ail, it must 
be upon the theory that the Great Lakes and their Connecting waters 
are "rivers, havens, creeks, basins, or bays," within the meaning of 
the act. So far as the state courts are concerned , this question was set- 
tled adversely to pur jurisdiction in the case oî Feoph v. Tyler, 7 Mich. 
161, decided in 1859 by the suprême court of this state. The faets 
were that Tyler, a deputy-marshal of this court, in endeavoring to arr. 
rest an American vessel lying in the St. Clair river, upon the Canadian 
side of the boundary line, shot the master, who was taken to Port Huron, 
in this state, and died there. Tyler was subsequently indicted and con- 
victed in this court of manslaughter, under the act of 1857, which uses 
the same language with respect to jurisdiction as is contained in the sec- 
tion of the Revised Statutes under considération in this case. The ques-- 
tiou of jurisdiction was not raised, and Tyler was sentenced to 30 days' 
imprisonment. At the expiration of bis term he was indicted in the 
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state court for murder, and pleaded his former conviction in bar. The 
case was argued aud considered at great length, and with great ability, 
and the plea was held to be bad, upon the ground that this court had 
no jurisdiction to try him. The opinion was unanimous, but différent 
grounds were assigned by the judges for their conclusion. In the opin- 
ion of the chief justice, in a note to page 162, the Words "within the 
adniiralty jurisdiction of the United States," contained in the act of 1857 , 
had no connection with the words in the constitution, empowering the 
fédéral courts to take cognizance of " ail cases of admirai ty and maritime 
jurisdiction," but must be read in connection with, and thereforé con- 
trolled and limited by , the power of congress in article 1 , § 8 , " to deiine 
and punish piracies and félonies committed upon the high seas, and of- 
fenses against the law of nations," and thereforé they applied only to 
offenses committed upon the high seas. He then argued, what is per- 
fectly obvious, that the lakes and their Connecting waters are no part of 
the high seas. While he mày bave been correct in his view that the 
admiralty and maritime jurisdiction conferred by the constitution is ex- 
clusively a civil jurisdiction, although the authorities are not altogether 
harmonious, I am by no means satisfied with his farther conclusion 
that thèse words, when used in the crimes act, should be limited by the 
words quoted from article 1, § 8; or, in other words, that the power of 
congress to, punish offenses upon navigable waters is limited to piràciés 
and félonies committed upon tbe high seas, and offenses against the law 
of nations. I apprehénd that, under the power "to regulate Commerce 
with foreign nations aud among the several atates," congress bas undoubt- 
edly authority to protectthe lives, persons, and property of passengers, 
crews, and shippers; and ail others connected with such navigation, by 
pénal laws. If this be nôt so, then the words "river, creek, basiïi, or 
bay," used in the act, are superfluous and of no effect; and the cases in 
which the fédéral courts bave taken cognizance of crimes comtoitted in 
foreign and domestic waters were wrongly decided. U. S. v. Ross, 1 
Oall. 624; U. S. V. Keefe, 3 Mason, 475; U. S. v. HamUton, 1 Masori, 
443; U. S. V. Stevens, 4 Wash. C. G. 547; U. S. v. Bennett, 3 Hughes, 
4m; U. S. V. Seagrist,i Blatchi. 420. 

But we are not left tp conjecture upon this point. In the case of fJ. 
S. V. Ooomhs, 12 Pet. 72, it was held that, under this grant 6f poWer to 
regulate commerce, congress had constitutional authority to pUnish the 
théft of goods belonging to a vessel in distress, though such tbefts were 
committed upon the shore above high-water mark. In discuâsing this 
power, Mr. Justice Story observed: 

"It dpes not stop at the mère boundaiy Une of a state, nor is it confined to 
acts doné on the water, or in the necessary course of the navigation thereof . 
It extends to such acts done on land whieh interfère with, obstruet.or pre- 
vent the due exercise of the power to regulate commerce and navigation with 
foreign nations, and among the states. Àny offense which thus interfères 
with, obstructs, or preveints such commerce and navigation, though done on 
land, may be punished by congress under its gênerai authority to make ail 
laws necessary and proper to exécute their délegated constitutional powérs. 
'* * * "We do not hesitate, thereforé, to say that, in our judgment, the 
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présent section is properly within the constitutional authority of congress to 
enact; although the offense provided for may hâve been committed on land, 
pnd above high-water mark." 

See, also, TJ. S. v. Holliday, 3 Wall. 407; U. S. v. Cok, 5 McLean, 
513. 

If the crime be committed while the vessel is lying in a port or har- 
bor, foreign or domestic, there is also a concurrent jurisdiction on the 
part of the local authorities. WUdenhvs Case, 120 U. S. 1, 7 Sup. Ct. 
Rep. 385. 

The provision with respect to piracies and félonies upon the high seas 
was probably intended to apply to a différent class of cases, viz. , to 
crimes committed upon foreign as well as domestic vessels, which.are of- 
ienses against the law of nations, and punishable wherever the offender 
is found. 

In the opinion of Mr. Justice Campbell, the words of the statute 
should net be extended to cover an assault committed in a foreign coun- 
try, unless made by one of a ship's Company or passengers upon another 
of the inhabitants of the ship. He also held that there was no construc- 
tion of the act which, under any theory of jurisdiction, could extend it 
to offenses committed on the hkes, for they come within none of the terms 
used; and it would be a very forced construction which would apply the 
statute to their Connecting waters. In the opinion of Mr. Justice Chris- 
TiANCY the terms, " within the admiralty juriadiction-of the United States ," 
used in this act as descriptive of place, "must, I think, be understood to 
be confined to those localities where that jurisdiction is complète; where 
the United States bave the right to exercise that jurisdiction by enforc- 
ing, upon their own vessels and citizens, at least, the observance of their 
laws; to places where they hâve the right to send their executive officers 
to enforce the laws, to prevent the commission of offenses, to seize the 
vessels, and arrest the persons offending." He concurred with Justice 
Campbell in holding that it could not be supposed that "congress in- 
tended to extend the opération of any of thèse acts to the rivers or the 
Connecting waters between the Great Lakes, and yet to exclude from their 
opération the lakes themselves. If they intended to exclude one, and 
include the others, every considération would hâve induced them to in- 
clude the lakes and exclude the rivers; as the lakes were vastly the more 
important in extent and in commerce, and bear much stronger resem- 
blance to the océan." He also criticised the opinion of the suprême 
court in The Genesee Ohief, and combated with great force of reasoning 
the view of Chief Justice Taney, that the lakes and navigable rivers of 
the United States were within the scope of the admiralty and maritime 
jurisdiction, as known and understood in the United States when the 
constitution waa adopted. Mr. Justice Manning went still further, and 
held that the act of congress of 1846, extending the admiralty jurisdic- 
tion over the lakes, was uneonstitutional and void; and devoted most of 
his opinion to à criticism of the case of The Genesee Ohief. 

While I apfi unable to concur în much of the reasoning of the suprême 
court in the Tyler Oase, I hâve reached practically the same copclusion 
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with regard to the construction of the statute. I hâve no doubt of the 
cbnstitutional power of congress to legislate with respect to ail crimes 
committed upon an American vessel while navigating the lakes and their 
Connecting waters, or any portion of them, nor, under proper acts, of our 
authority to take jurisdiction of offenses committed iii Canadian waters, 
by one of a ship's crew or passengers, upon another person lawfully upon 
the vessel. Indeed, I understand the opinion of Mr. Justice Campbell 
to hâve been largely, though not wholly, influenced by the factthatTy- 
1er had no connection with the vessel, and was in fact a trespasser from 
the moment he set foot upon it. In order to get at the real significa- 
tion of the words "rivers, haven, creek, basin, or bay," used in the Re- 
vised Statu tes, it is instructive to recur to the original acts from which 
thèse Sections were taken. This course was declared to be proper in the 
construction of the Eevised Statutes in case of doubt, in U. S. v. Bowen, 
100 U. S. 508, 513. Thèse words were originally used in the eighth 
section of the crimes act of 1790, defining and punishing piracies, félo- 
nies, and revolts, although the words "within the admiralty jurisdiction 
of the United States" are not found there. At this time the lakes were 
far beyond the bounds of civilization. They possessed little, if any, com- 
merce, except such as was càrried on by fur traders and others dealiûg 
with the Indians in bateaux and canoës, and were clearly not within- the 
contemplation of congress in the enactment of the act. In 1825, a new 
act was passed, which was subsequently incorporated into this section, 
in which the words of locality used were, "upon the high seas, or in any 
arm of the sea, or in any river, haven, creek, basin, or bay, within the 
admiralty jurisdiction of the United States, and out of the jurisdiction 
of any particular state." Thèse words, which were also used in several 
other sections of the same act, were evidently copied from the act of 
1790, with the addition of the words "any arm of the sea," and "within 
the admiralty jurisdiction of the United States," (an altération in fact 
immatérial,) aiid should receive the same construction. The Abbotsford, 
98 U. S. 440. This section was literally copied in the Revised Statutes, 
and nothing was added to it showing any intention on the part of con- 
gress to extend its application to waters not included within the acts of 
1790 and 1825. Now, it seems incredible that, if congress had designed 
to extend the act of 1790 to the Great Lakes, a séries of waters en- 
tirely separate, distinct, and distant from the high seas and their con- 
nection, it should not at least hâve inserted the word "lakes;" or bave 
used still more explicit language to designate thèse interior waters. The 
words "haven, creek, basin, or bay, within the admiralty jurisdiction 
of the United States, and out of the jurisdiction of any particular state," 
foUowing the words "high seas," seem to me very clearly to be such as 
are connected immediately with the high seas, and to be much the same 
as the words "arm of the sea," in the same section. While the word 
"river" may properly be used to designate the straits which connect 
Lake Huron and Lake Erie, it would be little short of absurd to impute 
to congress the intent to give criminal jurisdiction to those rivers, and 
not to the lakes from and into which they fiow. It is equally improb- 
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able that jurisdiction should be givén of crimes committed upon one side- 
of the boundary line, and not upon the other, when both are within the 
compétence of the législative body. 

The truth is, an act of congress is greatly needed to extend our juris- 
diction to crimes committed upon American vessels navigating the iakes 
and their Connecting waters. A vessel bound from Buffalo to Chicago, 
touching at Cleveland, passes through the waters of six states, besides 
those of the province of Ontario, and in her transit through the Détroit 
and St. Clair rivers is crossing and recrossing the boundary line almost 
every hour. While it may be entirely clear 1;hat a crime has been com- 
mitted during the voyage, it niay be utterly impossible, as it was in Ml- 
ler's Case, above cited, to locate the time or place, and the offense goes 
unpunished, because there is no court having gênerai jurisdiction of the 
voyagé and of the vessel. If the ship be American, and bound from one 
American port to another, as in this case, the Canadian courts cannot be^ 
expected to take cognizance of crimes which, though nominally com- 
mitted in Canadian waters, do not in fact disturb the peace and dignity 
of her majesty's subjects, However flagrant thèse crimes may be, they 
do not concem the people of Canada, and ought to be punished by thfr 
courts of the country in which the vessel is owned. That an American 
vessel is "in reality a floa'ting parcel of American soil, is a maxim of ail 
writers upon the lawof nations, fl Bish. Crim. Law, § 579;) and is rec- 
ognized in the Case of WUdenhus, 120 U. S. 1, 7 Sup. Ct. Rep. 385; 
and expressly decided in Orapo v. Kelly, 16 Wall. 610. See, also, In re 
Ah Sing, 13 Fed. Rep. 286. There is an additional difficulty in ail thèse 
cases in the fact that the county as well as the state lines of the several 
states extend to the center of tiie Iakes; and even if the particular state 
in which the crime is committed can be ascertained, it is often impossi- 
ble to décide within what county the trial is to be had. Sofar as this 
state is concemëd, this difficulty has' been partly though not wholly re- 
moved by a statutory enactment giving common jurisdiction over Iakes 
to certain counties upon their borders; but how far such practice obtains 
in other states, and in the dominion of Canada, I am not informed. So 
long as the laws remain as they are, crimes of the nature described in 
thèse proceedings must go unpunished, since offenders are not within 
the extradition treaty, even if the Canadian courts were wiUing to take 
cognizance of the cases. 

But the heinous characterof the. offense charged in this case does not 
déprive the petitioner of the benefit of his exception to our jurisdiction, 
îuid I am reluctantly compelled to order his discharge. 
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The Noema.* 

KiBKNAN V. The Nobma. 

{Dittriei Court, S. D. New York. July 1, 1887.) 

1. ADMrBAi/TT— Tbkritobiai. Jobisdiction— Watkes or HxrosoN Rivbk— New 

YoBK AND New Jbbsey. 

The limita of the jurisdiction of the fédéral Soutiem district of New York, 
and the district of New Jersey, ovér the waters of the Hudson river lying 
west of Manhattan island, are coïncident with the boundaries of the jurisdic- 
tion of the States of New York and New Jersey over the same waters, as settled 
by the agreement between New York and New Jersey, entered into Septem- 
ber 16, 1888, and approved by congress June 28, 1834. 

2. Samb— Vessel AT Whabf in Jbksby Citt. 

By that agreement New Jersey retained exclusive jurisdiction over the 
wharves on her shore, and over ail vessels fastened to such wharves. Held, 
therefore, that a vessel seized by the marshal while at a wharf in Jersey City 
wàs attached in the district of New Jersey, outside of the Southern district 
of New York, and a suit begun in the latter district by such attachment must 
f ail for want of jurisdiction 

Benedict, Taft & Benedict, for libelant. 
Hector M. Hitchings, for claimant. 

Brown, J. The Norma was libeled in this court in 1881, and seized 
by the marshal, under process of this court, while she was, made fast, 
as the proof shows, to the wharf in the Morris canal basin, Jersey City. 
The answer alleged that the Norma was not, at the time of seizure, within 
the jurisdiction of this court, but within the waters of the state of New 
Jersey. The answer also contained a défense upon the merits. Under 
various décisions, up to the time when this libel was filed, the Norma 
was understood to be within the jurisdiction of this court, being outside 
of the original low-water mark of the Hudson river on the western shore. 
The L. W. Eaton, 9 Ben. 289 ; The Argo, 7 Ben. 304; Malmy v. City of MH- 
waukee, 1 Fed. Rep. 613. In the Case ofDevoe Manufg Co., 108 U. S. 401, 
2 Sup. et. Rep. 894, the suprême court held that the territorial bound- 
aries of the judicial districts should be held to expand or contract ac- 
cording to any change in the boundaries between the gtates, as lawfully 
altered from time to time; and that accordingly the agreement as to the 
boundaries between the states of New York and New Jersey, entered 
into on the sixteenth of September, 1833, and approved by congress, 
June 28, 1834, (see 4 St. at Large, 708,) became operative in determin- 
ing the territorial limits of the jurisdiction of the fédéral courts of the 
two states. The court say, (pages 413, 414:) "We are ail of the opin- 
ion that, when the act of congress of 1879 declared that the New Jersey 
district should consist of the state of New Jersey, it intended that any 
territory, land or water, which should at any time, with the express as- 
Bent, of congress, form part of that state, should fonn part of the district 

'Heported by Edward G. Benedict, Bsq., of the New York bar. 
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of New Jersey." The court accordingly held that the tug în that case 
was within the territorial jurisdiction of New Jersey, "because shewas 
within that part of the vnters between Staten island and New Jersey, 
which by article first of the agreement was set apart for New Jersey." 
The subséquent qualification in, article 4 of the agreement was held to 
be a limited qualification, relating solely to quarantine laws, and laws 
relating to passengers, not aflî^ecting the boundary "or jurisdiction" given 
to New Jersey in article 1 of the agreement. The tug seized in that case 
was in the western half of the Kill van KuU, — waters which, by the gên- 
erai boundary Une of the first article, were "set apart to New Jersey;" 
and it was held that that locality was not affected by the subséquent ex- 
ception, which gives New York jurisdiction there "in fespect to quaran- 
tine laws and laws relating to passengers" only; régulations of a police 
character, which do not affect the boundary line, or the gênerai jurisdic- 
tion of "New Jersey . 

Upon the prînciple of the foregoing décision it must be held, there- 
fore, that if it was the intent of the agreement between the two states, 
which agreement did receive the express assent of congress, that the wa- 
ters of the Hudson river opposite Manhattan island, to the westward of 
the middle line of the river, should form a part of the state of New York, 
for ail the purposes of government and ofjudicial jurisdiction, then thèse 
waters would also form a part of the Southern district of New York, and 
be within its jurisdiction. If by that agreement thèse waters were de- 
signed to form a part of the state of New .Jersey, and to be subject to its 
jurisdiction, then they are within the fédéral district of New Jersey, and 
outside the jurisdiction of this court. 

The agreement between the states was the resuit of a long-pending con- 
tre versy, which had been begun by the state of New Jersey nearly a half 
a century before, in questioning the property rights and jurisdiction of 
the state of New York, both in the soil and the waters of the Hudson, 
up to low-water mark, to the westward of the middle line of the river, 
which had theretofore been exercised by the state of New York, sub- 
stantiaJly unquestioned, from the earliest colonial days. The question 
involved then, as it does now, matters of no small practical importance 
in the administration of justice. If the jurisdiction of the one court or 
of the other were dépendent upon the proof as itmight finally appear 
Upon the trial, whether the locus of the tort, or the crime, or the place 
of seizure of the vessel, were upon the one side or the other of the mid- 
dle line of the Hudson river, great practical embarrassments would often 
arise, both in the décision of causes and in the service of process. Prac- 
tically, that line is an imaginary one, incapable of définition for immé- 
diate practical application in the service of process. Wide différence 
in the testimony as to the situation of vessels is a familiar fact. It is 
important, in the practical administration of justice, that such uncer- 
tainties, impediments, and embarrassments should be as few as possi- 
ble. They could not well be avoided, with such a commerce as New 
York possesses, except either by giving concurrent jurisdiction over the 
whole river to both states, and to both districts, as is done by statute, 
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(section 542, Rev. St.,) as to the waters of différent coxmties, in the case 
of the Eastem and Southern districts of New York; or else by confer- 
ring jufisdiction over the whole river upon one stat« or the other exclu- 
sively; or by some compromise, partaking in some degree of both. 

The eight différent articles of the agreement between the states (see 4 
St. at Large, 708) bear the most évident marks of compromise, whereby 
it was plainly intended to obviate thèse difficulties, and to secure prac- 
tical results. It is in the light of thèse plain objeots that the agreement 
should be iaterpreted. 

The first article of the agreement does not déclare that the boundary 
Une between the two states shall be the middle of the river, without ex- 
ception or qualification; but only, "except as hereinafter otherwise par- 
ticularly mentioned." Article third particularly mentions that "the state 
of New 'ï'ork shall hâve and enjoy exclusive jurîsdiction of and over ail 
the waters ofthe Hudson river lying west of Manhattan island, and to the 
south of the mouth of Spuytenduyvel creek; and of and over the lands 
covered by said viaters, to the low-water marie, on the westerly or New Jersey 
side thereof, subject to the foUowing rights of property, and of jurisdic- 
tion of the state of New Jersey; that is to say: (1) The state of New 
Jersey shall hâve the exclusive right of property in and to the land under 
water lying west of the middle of the bay of New York, and west of the 
middle of that part of the Hudson river whieh lies between Manhattan 
island and New Jersey. (2) The state of New Jersey shall bave the ex- 
clusive jurisdiction of and over the wharves, docks, and improvements 
made and to be made on the shore of said state; and of and over ail vessels 
aground on said shore, or fastened to any such wharf or dock;" also ex- 
cept as to quarantine or health laws, passengers, and fisheries. 

Thèse provisions seem to me to show plainly that, as respects the land 
under water between the middle line of the river and the low-water mark 
on the western shore, except the docks and vessels fastened thereto or 
ashore, the state of New Jersey bas nothing more than the mère right of 
pToperty,---the naked legfd tiÙe. She holds this as she might hold the 
title or exclusive right of property in any other land within the state of 
New York, and in the same way that any private individual might own 
it; that is, subject to the "exclusive jurisdiction" which article 8 of the 
agreement confers upon the state of New York . The " waters" of this part 
ofthe Hudson, moreover, are by article 3 expressly "set apart for New 
York" as unequivocally as the waters of the KiU van Kull, in the Case of 
Devoe Manufg Co., 108 U. S. 401, 2 Sup. Ct. Kep. 894, were held to be 
"set apart for New Jersey." 

The question should be determined with référence to praetical objecta, 
and not to mère theoretical or imaginary lines. The agreement was de- 
signed to secure praetical ends to avoid praetical difficulties; and, in 
doing so, it plainly excluded the state of New Jersey from the functions 
of sovereignty, législative or judicial, over "the waters" of the Hudson 
below low-water mark on the western shore; and gave ail functions, lég- 
islative and judicial, to the state of New York over thèse waters, except 
certain minor privilèges as to fisheries reserved to the state of New 
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Jersey. The boundarîes of a State, for practîcal purposës, are the bound- 
aries that limit its sovereignty and jurisdiction. 'V 

The Reviséd Statutes, § 641, in defining whàl shàll constitute the 
Southern district of New York, after defining the Northéfn aïid Easterri 
districts, eays that the Southern district "includés the residue of the 
state, vjith ûe waters Oièreof." Thèse words evidently tefer to ail thosè 
waters that appertain to the state of New York adjacent to thé counties 
of the Southern district, and of which the state of New York has ex- 
clusive jurisdiction. There is no similar language in référence to the 
district of New Jersey; nor by any reasonable implication, as it seems to 
me, can thoseSvaters of the Hudson river, over which, by the agreement 
between the states, ratified by congress, the state of New Jersey has no 
jurisdiction whatever, be deemed a part of the district of • New Jersey. 
As those waters, by the express agreement of the states, and the assent 
of cpngress, "are set apart to New York," and declared to be within its 
"exclusivejurisdiction,"theyare a part of the waters of the state of New 
York, within the meaning of section 641, and thérefore within the limits 
of the Southern district of New York. 

The sàme practical reasons that led to the solution of difficulties in 
the administration of justice between the two states by means of the 
agreement' of 1833, should, it seems to me, upon the principle in the 
Oise qf Devoe Manvfg Co., supra, be held to détermine the intent of the 
statute as respects the limits of the jurisdictions of the Southern district 
of New York and the district of New Jersey, in the sensé above given. 
Any other construction would resuit in reviving and perpetuating thé 
very difficulties which this agreement, ratified by congress, Was, in part 
at least, designed to avoid. 

In the absence of any controUing authority, and until otherwise de- 
termined, I shall thérefore apply the various provisions of the agreement 
between the states to the détermination of ail questions of jurisdiction 
as between the différent fédéral districts. This was the solution applied 
in the Case of Devoe Manufg Co., as respects the waters of the KiU van 
KulL 

In the présent case, it is clearly shown that the Nôrma, when seized 
by the marshal, was made fast to the dock on the New Jersey shore. 
Although she was outside of low-water mark, she was still within the 
second réservation of article 8 of the agreement between the states, and 
she was thérefore within the exclusive jurisdiction of New Jersey. The 
marshal had no authority, thérefore, to make the seizure, and the court 
acquired thereby no jurisdiction of the rea. The libel must, thérefore, 
be dismissed upon the plea to the jurisdiction. 

The plea to the merits did not waivethe défense. Ben. Adm. §§ 367, 
368. The Monte A., 12 Fed. Rep. 331; The Mary McCahe, 22 Fed. Rep. 
750. It is only the want of jurisdiction of the person that is cured by a 
gênerai appearance. Atkins v. Dmntegraiing Co., 18 Wall. 272, 298. 
In such cases the dismissal is without costs. Wenberg v. Cargo of Min- 
eral Phosphate, 16 Fed. Rep. 286, 288; Pentlarge v. Kirby, 20 Fed. Rep. 
898. 
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I 

Chisholm V. The J. L. Pendekgast. 

iC^cuit Court. 8. D. New York. July 20, 1887.) 

Habitimis Libn — Wages of Mastbb— Pokeign Vessel. 

The Ubelant, a United States citizen, made a contract with P., also a citi- 
zen, to actàB master of the bark J. L. P. P. was the real owner of the bark, 

' sltbough she was built in Québec, carried the British flag, and was registered 
in the nanje of a British subject; and he was in possession as owner under a 
mortgage and irrévocable power of attorney. The libelant did net knowthe 
J.L.T. Was of British regiater un til a fortnight afterthe contract was made. 
Eeld, that the libelant dealt with P. as owner, and that, as between the par- 

. ties, the bark was. an American vessel, and that theref ore libelant did nofac- 
quire a lien for wages under the British merchant shipping act of 1854, § 191, 
which could be enforced in rem; revérsing décision of district court. See 
The J. L. Pendergast, 29 Fed. Kep. 127. 

James Parker, for appellants. 
C. G, Burlingame, for appellee. 

Wallace, j. The libelant sues m rem to recover a balance of wages 
due him as master of the bark Pendergast, claiming a lien by the British 
"Merchant Shipping Act" ofl854 (section 191)uponthetheory thatthe 
bark was a British vessel. The district court decreed in his favor, and 
the owners of the bark hâve appealed. 

The libelant, who is a citizen of this country, made a contract, at the 
city of New York, to act as master of the bark, with J. L. Pendergast, 
who was also a citizen of this country residing at New York city. Pen- 
dergast was the real owner of the bark; the vessel having been built for 
him, and paid for by him, at Québec. She was registered at that port 
in the name of James G. Ross as owner, and carried the British flag; 
but Ross had transferred her by bill of saie to one Adey, a British sub- 
ject, who was in the employment of Pendergast, and Adey had executed 
a mortgage for her full value to Pendergast, with an irrévocable power 
of attorney, vesting in the latter power to sell and absolute control of the 
vessel. Pendergast was in possession as the real owner. 

The libelant testifies that when he made the contract with Pendergast 
he supposed Pendergast to be acting as agent for Ross, the registered 
owner. The district judge gave crédit to this testimony, and the decree 
of the district court proceeded upon the assumption that it was true. 
The évidence taken in this court shows that this testimony was untrue. 
and that the libelant did not know who was the owner of the bark until 
July 31, 1884, when he went to the British consul to hâve himself in- 
dorsed as master on the ship's regisler, and then for the first time saw 
the register, and saw by it that Ross was the owner. He had made the 
contract to serve as master with Pendergast over a fortnight before this. 
It is wholly improbable that he supposed Mr. Pendergast, whose name 
the vessel bore, was the agent for an unknown owner. The case must 
be decided upon the theory that he dealt with Pendergast as owner. 

Although the bark was registered as a British vessel, and carried the 
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Çritîsh flag, the libelant was not misled by this prima fade évidence of 
iier nationality, but dealt with Pendergast as owner, at Pendergast's place 
of résidence, supposing him to be the owner. As to the libelant, the 
bark was an American, and not a British, vessel. The Alice Tainter, 14 
Blatchf. 41; The Flymouth Rock, 13 Blatchf. 505. The contract having 
been made hère, and being one for services to be performed on a vessel 
which, asbetween the contracting parties, was an American vessel, has 
only those incidents which exist by the gênerai maritime law as recog- 
nized in this country, and not those which are created by the law of 
Great Britain. Consequently the contract d.id not imply a lien upon the 
ship for the master's wages. 

The decree of the district court is reversed, and the libel is dîsmissed, 
with costs of this court and of the district court. 
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LaZENSKY V. SUPBKME LoDGE KnIGHTS OF HoKOB. 

{GircuU Court, 8. D. New York. August 20, 1887.) 

Rbmotai. of Causes— JuBisDicTioNAii Amottkt. 

An action for the recovery of $3,000, with interest, was commenced in the 
State court in December, 1886. On May 3, 1887, it was rëmoved to the circuit 
court on pétition of the défendant, and there tried, resulting in a verdict, 
June 21, 1887, in favor of the plaintifE. Défendant moved to remand on the 
ground that the amount in controversy did not exceed, exeluswe of interest and 
eosts, the siim of $3,000. Held, that under the amendatory removal act of 
March 8, 1887, limiting the right to removal in actions of this kind to cases 
'where the amount in dispute ^eeeds $2,000, exclusive of interest and costs, 
the circuit court had no jurisdiction of the cause, Éïd it should be remanded. 

On Motion to Remand. 

Chas. StecUer, for Lazensky. 

Morris Goodhart, for Suprême Lodge. 

Lacombe, J. This action was originally brought in the city court of 
the city of New York, and was for the recovery of $2,000, with interest. 
Summons was served in December, 1886. On May 3, 1887, the cause 
was, on pétition of défendant, removed into this court, where it was tried 
June 21, 1887, and judgment rendered for the plaintiff. The défendant 
now moves to remand said cause for the reason that the amount in con- 
troversy does not exceed, exclusive ofintered and costs, the sum of $2,000. 
At the time application for removal of the cause was made, the amenda- 
tory act of 1887 (approved March 3d) was in force. Since the pas- 
sage of that act actions of this kind may not be removed from the state 
courts except where the amount in dispute exceeda $2,000, exclusive of 
interest and costs. No jurisdiction to remove and dispose of controver- 
siea pending in the state courts (except as provided in the act) is cdn- 
ferred on the circuit courts. Inasmuch as there is in this case no mère 
irregularity, but a failure to show jurisdiction of the subject-matter, the 
motion to remand is granted. 



FisK V. Henakie and others, Ex'rs, etc. 

(Circuit Court, D. Oregon. October 26, 1887.) 

Bbmoval of Catisbs— Locai, Préjudice — Atfidavit. 

The provision in section 2 of the act of 1887, (24 St. 553,) authorizing the 
court to examine into the truth of an affldavit for removal of a case from a 
state court, on account of préjudice or local influence, applies only to cases 
removed before the passage of said act on the application of the plaintifE; 
and otherwise than this, such aASdavit being not a matter of jurisdiction, 
but only a condition imposed of the party seeking the removal, it cannot be 
questioned or contradicted; nor is it necessary that the afflant should statb the 
grounds of his belief . 
v.32F.no.7— 27 
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2. Same — Local Préjudice— Who Entitlbd to Rbmotal. 

Subsection 8 bf section 639 of the Revised Statuteâ, as «kmended by section 
a of the act of 1887, gives the right to remove a suit "in'which'thereis a con- 
troversy between a citizen of the state in ■which the suit is brought and a citi- 
zen of another state, " to "any " défendant, being such citizen of anotherstate, 
on account of préjudice or local influence, without référence to the citizen- 
ship of other persons who may be parties thereto. 

8. SAMBV-jDHrSDICTION, 

iThe judicial power of the United States extends to"controversies" between 
citizena of différent stajes, which include a "case" in which such controversy 
exista without référence to the citizenship of the other parties therein; and 
congress mây confer jurisdiction of such controversy, including the case in 
which It is involved, on the circuit Courts, by removal or otherwise. 

4 Same— TiMB OF Applioatioiî. 

An ap;>lioation for the removsl of a case from a state court, if made while 
the case ia pending fo* trial, is made "before the trial thereof, " within the 
intent of the removal acts, although there may hâve been any number of mis- 
trials, or trials in which the verdict was set aside or the jury disagreed. 

{ByUabus by the Court.) 

Action to Recover Damages. Motion to femand to etate court. 

Oeorge H. WUljxi'ms, for plaintiff. 

James K. KeUy aïïd John M. Gearin, for défendants. ■ 

Deadyj J. This action was rémoved to this court from the state cir- 
cuit court for; the county of Multnomah, on the pétition of the défend- 
ants, Daniel V. B. Henarie and Eleanor Martin and James M. Donahue, 
Annie Donahue, and Mary EUen vOn Schroeder, the executors of the last 
will and testament of Peter Donahue, deceased, filed July 30, 1887, to- 
gether with their bond, in form and effect as required by law, and the 
affidavit of said Henarie and Eleanor Martin to the eflfect that they and 
each of theni hâve reason to and do believe "that, from préjudice and 
local influence," the affiants and said executors "wiU not be able to ob- 
tain justice in said state court, or in any other state court to which said 
défendants, under the laws of the state of Oregon, hâve the right to re- 
move the same, on account of such préjudice and local influence." The 
plaintiff now moves to remand the case to the state court for substan- 
tially the reasons foUowing: (1) The application for removal was not 
made in time, or before the trial in the state court. (2) The afEdavit 
does not state the facts showing the existence of "local préjudice or in- 
fluence." (3) The removal papers were not served on the plaintiff. (4) 
The pétition and aecompanying papers do not show a case for removal. 
The motion coiicludes with a déniai of the existence of the alleged "préj- 
udice and local influence," and asks the court to examine into the truth 
of the afEdavit aisserting the same and the grounds thereof; and to that 
end the plaintiff offers to read the aflSdavits of sundry persons lyho state 
thatthey do not believe in the existence of such préjudice or local influ- 
ence. 

It appears from the record that, this action was commenced in Wasco 
county on November 30, 1883, àgàinst Daniel V. B. Henarie, Peter 
Donahue, Elfeahor Martin, Thomais |S. Martin, Edward Martin, and John 
D. Wilcox, to recover a commission of 10 per centum, amounting to 
$60,000, on the alleged sale of a tract of land belongingto said parties, 
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known as fhé Dalles militàry road graht, containihg àbôtt 600,000 acïes, 
and situate in the counties of Wasco, Grant, and Baker, in Oregon. 
The firstthree of the défendants were then résidents and citizens of Cali- 
fornia, and the latter three of Orëgon. Service of the summons was had 
on the Oregon défendants, and they appeared and answered. Thereafter, 
on February 2, 1884, publication of the summons was ordered in the 
case of the California défendants, who, on Augnst 21, 1884, appeared 
and answered. The answers of the défendants controvert the allégations 
on which the plaintiff bases his demand, and contests bis right to recover 
anything froni them or eithér of them on any sale of said lands. 

On September 1, 1884, the plaintiff replied to the answers, and on 
the tenth of the same month, on the application of the défendants, th? 
place of trial was changed to Multnomah county, it appearing that none 
of the parties lived in Wasco county, and that the Oregon défendants, 
as well as the plaintiff, lived in Multnomah county. Afterwards the 
case was tried with a jury in the circuit court for said county, who, on 
April 15, 1885, found a verdict, under the direction of the court, foi 
the défendants, on which there was a judgment for costs in their favor; 
which judgment was, on January 11, 1886, reversed by the suprem« 
court, and a new trial ordered, that resulted on May 21, 1886, in a ver 
dict for the plaintiff for the sum of $60,000. 

On May 18th, the death of the défendant Peter Donahue was suggested, 
and his executors, James M. Donahue, Annie Donahue, and Mary Ellen 
Schroeder, suhstituted as défendants. Afterwards, the case was heard 
on the motion of plaintiff for judgment, and the motions of the défend- 
ants for a new trial, and a judgment notwithstanding the verdict, and 
on June the 30th the first motion was denied and the latter allowed, 
on the ground that the complaint did not state facts sufficient to consti 
tute a cause of action; and thereupon judgment was entered for costs in 
favor of the défendants; which judgment was, on October the 2pth, re- 
versed by the suprême court, and the case remanded for further proceed- 
ings according to law. On Decemberthe 18th the circuit court allowed 
the motion for a new trial, and set aside the verdict, from which order 
the plaintiff appealed to the suprême court, which appeal was, on April 
18, 1887, dismissed, and thereafter the case was again submitted to a 
jury, who, being unable to agrée, were, on July the 15th, discharged 
without finding a verdict. 

The act of March 2, 1867, (14 St. 558,) gave right of reraoval of a 
suit from a state court to a national one, "in which there is a controversy 
between a citizen of the state in which the suit is brought and a citizen 
of another state," on the afïidavit of the latter, "whether he be plaintiff 
or défendant," that he bas reason to believe and does believe that, from 
préjudice or local influence, he will not be able to obtein justice in such 
state court; provided, he files a pétition for such removal "at any time 
before the final hearing or trial of the suit." Section 639 of the Revised 
Statutes contains a compilation of the statutesxjn the subject of removals 
passèd prior thereto. Subsection 3 thereof took the place of the act ol 
1867. In ils compilation the word "controversy" was dropped, and th» 
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right of rémoval limited to a "suit between a citizen of the state in which 
it is bfoùght and a citizen of another state;" and the pétition and affi- 
davit were required to be filed at any time "before the trial or final hear- 
ing of the suit." By the act of March 3, 1875, (18 St. 470,) section 639 
of the Revised Statutes was repealed, except subsection 3 thereof, The 
iast twô clauses of the section, regulating the manner of removal, were 
also held to remain in force for the purpose of removals under said sub- 
seetion, the same not being provided for in the act of 1875. Railway v. 
Bâtes, 119 U. S. 467, 7 Sup. Ct. Rep. 285. The act of March 3, 1887, 
(24 St. 652,) purports to be amendatory of that of 1875, "and for other 
purposes." 

Considering the importance of the subject, and the high character of 
the body that enacted it, to say the least, it is a very unskillful and 
slovenly pièce of législation. It contains (sections 6 and 6) a gênerai 
repealing clause "of aU laws and parts of laws in conflict" with itself, and 
several spécial ones, and sundry saving clauses in which no mention is 
made of section 639 of the Revised Statutes. But section 2 of the act 
contains subsection 3 of said section in a modified form, and so far re- 
peals the latter by implication. It reads as foUows: 

"And where a suit is now pending, or may be hereafter brought, in any 
state court, In which there is' a controversy between a citizen of the state in 
which the suit is brought and a citizen of another state, any défendant, be- 
ing such citizen of another state, naay remove such suit into the circuit court 
of the United States for the proper district, at any time htfore the trial 
thereof, when it shall be made to appear to said circuit court that, from 
préjudice or local influence, he will not be able to obtain justice in such state 
court, or in any other state court to which the said défendant may, under the 
laws of the state, hâve the right, on account of such préjudice or local in- 
fluence, to remove said cause: provided, that, if it further appear that said 
suit can be fully and justly determined as to the other défendants in the state 
court without being affected by such préjudice or local influence, and that no 
party to the suit will be prejudiced by a séparation of the parties, said circuit 
court may direct the suit to be remanded, so far as relates to such other de- 
fendants, to the state court, to be procëeded with therein," 

Then follows an independent temporary provision, intended to apply 
to suits pending in the circuit courts, which had then beenremoved from 
the state courts under subsection 3 of section 639 of the Revised Statutes, 
"on the affidavit of any party ^^ainfo^" therein, on account of préjudice 
or local influence, which authorizes thè circuit court, at any time before 
trial, on the application of the other party, to "examine into the truth 
of said affidavit and the grounds thereof," and to remand the case unless 
the statement appears to be true. Thus it appears that, by the act of 
1887, the pendency of a suit in which there is a "controversy" between 
citizens of différent states is again made the ground of removal, as in the 
act of 1876, in cases of préjudice or local influence, while the right to 
bave such removal is confined to the "défendant." The clause concern- 
ing an examination into the truth of the affidavit for removal when made 
by the "plaintiS"," bas no application to a removal had under the act, 
and which did not take place before the passage of the same, under sub- 
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section 3 of section 639 ôf the Kevised Statutes. In the case of a removal 
under this subsection, the party seeking it is required to make an affida- 
vit to the effect that he believes he cannot obtain justice in the state court, 
on account of préjudice or loc^l influence. The act of 1887, however, 
only pro vides that such fact "shall be made to appear"to the circuit 
court; but as to when or how it shall be made to appear, or how such 
removal may be efiFected, it is silent. This class of cases is expressly ex- 
cepted from the opération of section 3 of the act prescribing the mode of 
removal thereunder, generally. It foUows that so much of section 639 
of the Revised Statutes as relates to the method of removal on account of 
préjudice or local influence, and the proof thereof, is not in conflict with 
the act of 1887 , and is therefore still in force and applicable to such re- 
moval. And thus, in the mode provided by statute, it appears to the 
court, from the affldavits of the défendants Henarie and El^anor Martin, 
that, from préjudice and local influence, the défendants will not be able 
to obtain justice in the state courts. It is sufficient that they hâve made 
oath that they so believe, without setting forth the facts or cireumstances 
on which such belief is founded. Meadow V. M. Co. v. Dodds, 7 Nev. 
147. See, also, Bowen v. Ohase, 1 Blatehf. 255. 

It was compétent for congress to hâve authorized the removal of the 
case on the diverse citizenship of the parties alone. But it has seen 
proper to require in addition the oath of the applicant for removal that 
he believes he cannot obtain justice in the state tribunal, on account of 
préjudice or local influence. Any fact the existence of which is made 
a condition précèdent to the removal of a case, and which is also nec- 
essary to the jurisdiction of the circuit court, may be controverted by 
the party against whom such removal is had. But the proper mode of 
doing this is not by affidavits, but by a dilatory plea in the nature of a 
plea to the jurisdiction, on which the question may be submitted to a 
jury for détermination. McDonald v. FlourMUk Go., 31 Fed. Rep. 578; 
Qoal V. Blatchford, 11 WaU. 177. But the affidavit of the défendants con- 
cerning their belief as to their ability to obtain justice in the state tribu- 
nals is not a jurisdictional matter, but only a condition précèdent to 
their right of removal, the same as the oath to a demurrer, required 
by the equity rule 34 as a condition précèdent to filiiig the same, "that it is 
not interposed for delay." And in my judgment, when such affidavit is 
made and tiled in the manner and terms prescribed by the statute, the 
condition is performed, and the truth of the matter is not open to ques- 
tion. No case has been found in which it bas been allowed or even at- 
tempted; and the action of congress in providing specially in the act of 
1887 for examining into the truth of the affidavit in pehding cases, 
where the removal was had on the affidavit of the "plaintiff," is a légis- 
lative construction of the act to the same effect. 

In a suit between a citizen of the state in which it is brought and a 
citizen of another state, subsection 8 of section 639 ofthe Revised Stat- 
utes gave the latter, whether he was plaintiff or défendant, the right of 
removal. The courts, following the narrow construction given to the 
same language insectionsll andl2 of the judiciary act ofl789, {Beards- 
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%v. Torrey,A Wash.C. 0. 29&; Smith v. Rines, 2 Suin.338; Hubbard v. 
BaUroad, Oo., 3 Blatohf, 84; i Wood v. Davis, 18 How. 467; Ooal v. Blatch- 
fordi 1 1 Wall. 172,) held th«t, although the désignation of the party plain- 
tiff or defetidant is in theiSingular rnimber, it was iiitended to embrace ail 
the persons who were on one side of the controversy, so that, if either 
of two or more parties plaintiff were citizens of the same state with either 
of two or more parties défendant, the case could nOt be removed. As 
the law then stood before the passage of the act of 1887, this action 
could not hâve been removed to this court by either of the défendants; 
foraome of them are citizens of Oregon, — the same state as the plain- 
tiff. But, by the act of 1887, the foundation of the right of removal is 
the mère pendency of a suit in a state court between a citizen of the 
state, in which it is brought and a citizen of another state. It is enough 
if there Is a suit pending in such court, "in which there is a controversy 
between a citizen of the state in which the suit is brought and a citizen 
of another state." And, while the right to remove such suit is in effect 
thereby denied to the plaintiff, it is not given to the défendant coUect- 
ively, but to "any" one of them who "is a citizen of another state." 
Thèse material changes in the language of the statute can only be con- 
sidered, under the circumstances, as showing an intention on the part 
of congress to restore the act ofl867 in this respect, as it was before the 
compilation of the Revised Statutes. It is no longer necessary that the 
"suit" should be between persons of diverse citizenship. It is sufficient 
if there is a "controversy" involved in the suit between two such per- 
sons, — the one being a citizen of the state in which it is brought, — what- 
ever may be the citizenship of the other plaintiffs or défendants. Nor 
can the right of removal thus given to "any" défendant having the pre- 
scribed citizenship, with any respect for the ordinary significance of lan- 
guage, be construed to include " ail" the défendants, and so be denied to 
"any," unless "ail" hâve such citizenship. 

In support of the contrary view of the matter, it is urged that the act 
of 1887 is a pièce of what may be called "confederate" législation, in 
which there is a manifest purpose to restrain and limit the authority of 
the national coiarts, and therefore it is not likely that it was intended to 
enlarge their jurisdietion in this class of cases. That such appears to be 
the gênerai' character of the act may be admitted. But it appears to be 
a pièce of patchwork, in which probably a number of hands were en- 
gaged, with doubtless somewhat diverse purposes. But be this as it 
may, no court would be warranted, on the strength of such a suggestion 
or cireumstance, in construing the phrase "any" défendant to mean "ail" 
the défendants, be they more or less. 

Admitting this to be the' prOper construction of the statute, counsel 
for the plaintiff insists that it is unconstitutional . The question whether 
congress bas the power to provide for the removal of a case from a state 
to a national court, in which some of the necessary parties défendant 
are citizens of the same state with the parties plaintiff, or some of them, 
has not been directly decided by the suprême court. It waa argued be- 
fore that tribunal with marked ability and research in the case of The 
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Sewing- Machine Cases, 18 Wall. 553. But, as the court held that congress 
had not then undertaken to confer Buch power on the circuit courts, it 
•was not decided. Mr. Dillon (Rem. Causes, § 27) is clear that the ju- 
dicial power of the United States includes such cases, and therefore con- 
gress may corifer jurisdiction over them on the circuit courts, by the 
process of removal or otherwise. In Lnchhart v Hora, 1 Woods, 628, 
Mr. Justice Bkadley, in considering a case brought in the circuit court 
under section 11 of the judiciary act of 1789, saidt 

" Were this an original question, I should say that the fact of a common 
state citizenship existing betweenthe complainants and a part only of the de- 
fendants, ptovided the other défendants were citizens of the proper state, 
would not oust the court of jurisdiction. It certainly loould not under the 
constitution. The case loouîd still be a oontroversp bettveen citizens qf dif- 
férent states." 

The constitution (article 3, § 2) provides: 

" The judicial power shall extend to ail cases in law and equity, arîsing un- 
der the constitution of the Uuited States, and treaties made or which shall be 
made under their authority; to ail cases affecting ambassadors, other public 
ministérs, and consuls; to ail cases of admlralty and maritime jurisdiction; to 
controversies to which the United States shall be a party; to controversies be- 
tween two or more states; between a state and citizens of another state; be- 
tween citizens of différent states; between citizens of the same state claiming 
lands under grants of différent states; and between a state, or the citizens 
thereof, and foreign states, citizens, or subjects." 

The change in the language of this section from the use of the term 
"cases" to "controversies" is apparently deliberate and premeditated; 
and, in the case of an instrument so carefuUy prepared and considered 
as the constitution of the United States, cannot be regarded asfortuitous, 
or without spécial significance. In myjudgraent, it was intended by 
the use of the terms "cases" and "controversies" to distinguish between 
an ordinary action or suit, which may include many parties plaintiff or 
défendant, and involve the examination and considération of more than 
one item of dispute or controversy, and so much or such part of such 
proceeding as may only constitute a controversy between two or more of 
said parties, who are citizens of différent states. There may be a con- 
troversy in a case which is less than the whole of it. Both the act of 
1876 and that of 1887 (section 2) make express provision for the re- 
moval of a case — the whole case — in which there is a separate contro- 
versy between citizens of différent states. 

A controversy between citizens of différent states is none the less such 
a controversy because they are not the only parties to it. A controversy, 
in the contemplation of the constitution, is but a dispute concerning rights 
or wrongs cognizable by law, and which may therefore be the subject of 
an action or involved therein. To confine the opération of the words, 
"controversies between citizens of différent states," to cases wherein the 
controversy is exdusivdy hety/een citizens of différent states, is to inter- 
polate a word into the grant of judicial power which materially limits 
and restrains its opération. As well might it be claimed that the judi- 
cial power extends "to ail cases affecting ambassadors, other public min- 
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isters, and consuls," and them only. Then a suit might be brought in a 
State court against or affecting a foreign minister. and congress would be 
powerless to authorize its removal, if the plaintiff took the précaution, 
as he doubtless wouM, to make some third person a co-defendant. What 
the effeict of such a state of things would be on the relations of the United 
States with other governments may be easily imagined. 

The extension of the judicial power over a controversy between citi- 
zens of différent states is not to be rendered nugatory by the accidentai 
circumstance that it forms a part of, or is involved in, a suit between 
citizeng of the same state. On the contrary, the jurisdiction in such 
cases must be held to include ail the incidents which inhere in or attach 
to the controversy "Congress has power to make ail laws which shall 
be necessary and proper to carry into exécution " the grant of judicial 
power, (Const. U. S. art. 1, § 8,) and thus make it equal to the great 
and beneficent purpose for which it was intended. And in so doing it 
may, in my judgment, confer jurisdiction on the circuit courts of a case 
involving a 'controversy, whethter separable or not, between citizens of 
différent states, by removal or otherwise; and this, although some of the 
parties plaintiff and défendant in the suit are citizens of the same state. 
The grant of judicial power is one of the most effective means by which 
the framers of the constitution undertook to "form a more perfect union" 
between the people of the several states, and to protect them in their In- 
terstate intercourse and business from the danger of injustice growing out 
of state préjudice and local influence. Harailton, in the Federalist, (No. 
80,) in discussing this aubject, says: 

"In order to the inviolable maintenance of that equality of privilèges and 
immunities to which the citizens of the Union will be entitled, the national 
judiciary ought to préside in ail cases in which one state or its citizens are 
opposed to another state or its citizens To secnre the full efEect of so f unda- 
mental a provision against ail évasion or subterfuge, it is necessary that its 
construction should be committed to that tribunal, which, having no local at- 
tachments, will be likely to be impartial between the différent states and their 
citizens, and which, owing its offlcial existence to the Union, will never be 
likely to feel any bias inauspicious to the principles on which it is founded. " 

The mère fact that there are parties défendant in this case who are 
citizens of the same state with the plaintiff ought not to weigh against 
this conclusion; fpr, so far as they are concerned, it ought not to be a 
niatter of any moment in which tribunal the case is tried; for, as was 
said by Mr. Justice Millek, in JVmt Co. v. MacguUlan, 3 DiU. 381, 
"the object in each case is to secure an impartial tribunal, and the féd- 
éral courts are not courts for non-residents more than for résidents." 
But to compel non-residents to litigate a controversy with a résident in 
" a court of his state because other résidents of such state are, either from 
policy or necessity, joined with him as défendants, is to coinpel him to 
submit to the judgment of a presumably partial tribunal. And if it was 
doubtful how this question ought to be decided, it would be proper to 
rule against the plaintiff. The act of 1887 allows a party moving to re- 
mand a cause the right to take the question to the suprême court, but 
dénies it to his adversary. 
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Was the application to remove the case made in time? It will assist 
in the examination of the décisions on this question, to group together the 
language of the varions acts on the subject. Under the act of 1866, (14 
St. 356,) the application for reraoval was required to be made "before the 
trial or final hearing." In the act of 1867 the language was changed to 
"final hearing or trial." Section 639 of the Revised Statutes, which con- 
tains a compilation of thèse two acts, went back to the language of the act 
of 1866, — "before the trial or final hearing of the suit." The act of 1875 
required the application to be made "before or at the term at which said 
cause could be first tried, and before the trial thereof." This cause was 
removed under subsection 8 of section 639, which requires the applica- 
tion to be made "before the trial or final hearing of the suit." 

The foUowing are the principal cases arising under thèse acts on the 
question' of the time of removal: 

Dart ^'. McKinney, 9 Blatchf. 359, was a case of removal under the act 
of 1866. A judgment was given in the state court on the report of a 
référée against the défendants, which was reversed, and a new trial 
granted; ^hereupon one of the défendants removed the cause; and, on 
a motion to remand, it was held that the act gave the right of removal 
"at any time before the trial or final hearing of the cause," and not "ai 
any time before a trial or i&nal hearing of the cause." 

Insurance Co. v. Dunn, 19 Wall. 214, was removed under the act of 
1867. The case was first tried in a court of the state of Ohio, where 
there was a verdict against the company. The law of the state gave the 
latter a right to a new trial on giving bond to abide by and perform the 
judgment of the court, which it did, and then removed the case to the 
circuit court. In the progress of the same, it was taken to the suprême 
court, on the question of whether the removal was taken in time, where 
it was decided in the affirmative. It was held that the adjective "final" 
applied to "trial" as well as "hearing," it being understood before the 
former; and some weight was given to this circumstance. The conclu- 
sion of the court was this: "It was intended to permit the removal at 
any time before a hearing or trial final in the cause as it stood when the 
application for the transfer was made." See, also, Stevenson v, WHliaim, 
19 Wall. 576. 

In Vanneoer v, Bryant, 21 Wall. 41, there was an application for re- 
moval under the act of 1867. The case was this: A trial and verdict 
was had in the state court. The défendants moved for a new trial, and, 
pending this motion, the non-resident défendants applied for a removal, 
which was refused, ar^d on this ruling the case went to the suprême 
court. The ruling was aflirmed on the authority of The Setoing- Machine 
Cases, 18 Wall. 553. In delivering the opinion of the court, the chief 
justice also said that the application was also properly refused, because 
the case was not then pending for trial, and added : "After one trial the 
right to a second must be perfected before a demand for the transfer can 
be properly made. Every trial of a cause is final until, in some form, 
it has been vacated." 

Jifkim V. Sweetzer, 102 U. S'. 177, wa« removed under the act of 1866, 
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and afterwarda remanded. to the state court. From the order remanding 
the case an appeal was taken to the suprême court, where the same waa 
afBrmed. This was a suit for an account of rents and profits, in which 
there was a decree in the common pleas dismissing the bill. On an ap- 
peal to the suprême court of the state, this decree was reversed, the bill 
reinstated, and the common pleas instructed to refer the case to a master 
to take an account, for the purpose of making "a final decree in the 
premises according to equity." Two years after the référence, but before 
any report was filed, the défendant applied to hâve the case removed to 
the circuit court. Th^ suprême court held that the hearing in the state 
suprême court was a final pne, and that nothing remained to be done 
but to continue thç same "until the necessary accounts could be taken 
aqd the détails of a final decree settled," and therefore the application 
was too late. In the course of the opinion, Mr. Justice Miller said, 
(the hearing of the case was taken up by the suprême court on the ap- 
pealfrom the common pless:) "If, on the appeal, the decree belowhad 
been reversed and the cause sent baçk for a rehearing,' then the final 
hearing, for the purposes of the statute now under considération, would 
not hâve b^un untilthe court below had again entered upon the déter- 
mination of the cause." 

AUey V. Noti, 111 U.,9. 472, 4 Sup. Ct. Rep. 495, was commenced 
in a state, court, of New York, and removed on the pétition of Alley, one 
of the défendants, undferthe act of 1875, to the circuit court, where a 
motion to remand was allçwed. From 'this ruling an appeal was taken 
to the :9u.preme court, ■vsrhere the décision of the circuit court was af- 
firmed, on the ground that; the application for the removal came too late. 
The case was this: Alley and other défendants demurred to the com- 
plaint in the state court because it did not state facts sufficient to consti- 
tute a cause pf action; which demurrers were overruled, with leave to the 
défendants to withdraw their demurrers and answer within a time pre- 
scribed, which was done, and on the day following the pétition for re- 
moval was filed, The question argued before and decided by the court 
is that the trial of an issue of law, suçh asarises on a d^murrerto a com- 
plaint for the cause specified, is "a trial of the action within the mean- 
ing of the act of 1876." In the course of his opinion the chief justice 
remarked that the state court, before entering a final judgment on the 
demurrer, granted a new trial with leave to amend the pleadings; and 
then said, argu«Wo. • 

"The situation àt the case at this time, for the purpose of remoral, was 
precisely the aame as it would be if the trial, instead of being on an issue of 
law involving the merits, had been on an issue of fact to the jury, and the 
court had, in jts discrétion, allowed a nei^, trial after verdict. We can hardly 
belîêve it tooutd heolaimed that a reirioval could be had in the last case, and, 
in our opinion, it cannot in the first." 

RaUroa^sV. Bâtes, 119 U, S, 464, 7 Sup. Ct. Rep. 285, was an action 
brought in a court of çommon pleas in Ôhio against the railway Com- 
pany. A gênerai demurrer to the pétition was sustained by the court, 
and judgment given for the defçndant, Afterwards this judgment was 
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reversed By the district court; and the case remanded to the common 
pleas for further proceedings. There the défendant filed a pétition for 
removal under subsection 3 of section 689 of the Revised Stàtutes, on the 
ground of préjudice and local influence, and offered security, such as is 
prescribed by said section, rather than the act of 1875. For this reason 
the pétition was denied, and the case went up the long ladder of appeals, 
■with varying fortune, until it reached the suprême court of the state, where 
the refusai to aUow the removal was afïirmed. From there the case was 
taken to the suprême court of the United States, where the judgment of 
the state court was reversed. The argument of counsel for Bâtes appears 
to hâve been principally devoted to the sufficiency of the security, and 
the court held that it was properly given under section 639 of the Revised 
Statu tes; but the question of whether the pétition was filed in time was 
also presented and decided. The chief justice disposed of it asa matter 
scarcely open to argument, in thèse words: "This pétition was filed after 
a new trial had actually been granted, and while the cause was pending 
in the trial court for that purpose. It was, therefore, in time, and no 
objection is made to its form." This is the latest case in the suprême 
court on this question to which my attention has been attracted. It ex- 
pressly décides that, under subsection 3 of section 639 of the Revised 
Statutes, while a cause is pending for trial in the state coilrt, a péti- 
tion for its removal is in time, without référence to the number of trials 
or mistrials that may hâve beeii had in it before. The suggestion of the 
learned chief justice, to the contrary, in ÂUey v. NqU, mpra, on which 
the plaintiiî seems to rely, mustyield to this direct décision of the court 
announced by himself. , 

There is no other authority that gives any countenance to the propo- 
sition that the phrase "before the trial," as used in any of thèse removal 
acts, means any proceeding other than that which results in a verdict or 
judgment, subsisting and in force when the application is made. Where 
the Word "trial" is qualified by the Word "final," as in the act of 1867, 
this conclusion is inévitable. But even in the acts of 1866 and 1875 
and section 639 of the Revised Statutes, where the phrase used is simply 
"before the trial," the language fairly construed means, as Mr. Justice 
Blatchfobd said, in Dart v. McKinney, mpra, "the trial of the case, and 
not a trial of it." In the nature of things, the trial of the case is not any 
one, but the final one, — ^the one that stands as a thing accomplished in 
the case. Where a jury is discharged without a verdict, the proceeding 
is properly known as a mistrial; and where a verdict is set aside because 
it ought not to stand, the resuit is the same. The proceeding has mis- 
carried, and the conséquence is not a trial but a mistrial. And, in the 
case of a removal for préjudice or local influence, there is a good reason 
for giving the non-resident party a right to make the application after a 
mistrial, for, as was said by Mr. Justice Miller, in Hess v. Reynolds, 113 
U. S. 80, 5 Slip. et. Re]^. 377, "the hostile local influence may not be- 
come known or developed at an earlier stage of the proceeding." 

In Spear's Law of the Fédéral Judiciary, (468,) after an examination 
of the cases on the subject, the author says that, whenever a verdict is 
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set aside or the jury disagree, the weight of authority îs that the case ia 
restored to the statm it had beforé any trial took place, and adds: "The 
theory on which this view resta is that the first trial, being wholly va- 
cated, or resulting ia a disagreement of the jury, was a nullity , and hence 
the case stands, as to the right of removal, just as it would hâve stood 
if no such trial had been had." 

It does not appear that the résident défendants désire this case re- 
manded as to them or at ail. It would be so much additional expense 
and trouble to the plaintiff to try it in two parts in différent courts. 

The motion to remand is denied. 



Obegon & Transcontinental Co. v. Noetheen Pac. R. Oo. 
(Oireuit Court, 8. B.Nm York. August 20, 1887.) 

BqUITY — PlBADING — SUPPIiEMBIfTÀL BlLI.. 

Under the libéral practice in the circuit court touching applications, nnder 
the flf ty-seventh ruie of practice in eqùity, for leave to flle supplemental bills, 
the court will not, on suôh an application, proceed to try the cause, and to dé- 
termine questions which may more àppropriately be raised by démarrer, but 
will grant such leave although, upon the îacts set forth in the supplemental 
bill, there may be grave doubts as to the complaiuant's right to the relief 
prayed for therein. 

In Equity. On motion for leave to file supplemental bill. 
Joseph H. Blair, for Oregon & Transcontinental Co. 
Henry Stant&n, for Railway Co. 

Lacombe, J. The practice in this court touching applications, under 
the âfty-seventh rule, for leave to file, supplemental bills, has always 
been libéral to the applicant. Rightly so, because the granting of such 
leave rests so largely in discrétion that an unfavorable décision would 
practically debar the applicant from vindicating the sufficiency of his 
pleading, or the equity of his cause of action before the appellate court. 
This court will not, therefore, on such an application, proceed to try the 
cause, and to détermine questions which may more àppropriately be 
raised by demurrer. While in the case at bar, and upon the facts set 
forth in the supplemental bill, there may be grave doubts as tothe com- 
plainant's right to the relief prayed for in such bill, that issue will not 
be tried on this motion. 

Motion for leave to file supplemental biU granted. 
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Chemical Nat. Bank t;. Kissanb. 
{OireuU Court, N. D. Oalifwnîa. October 3, 1887.) 

1. Limitation of Actions^Estoppbl to Plead Statutk — Bquitt. 

The f act that a debtor adds a name to his real name, removes to another 
State, and remains in such state under his assumed name until the cause of 
action against him on the demand is barred by the statute of limitations, af- 
fords no ground, under the statute of limitations of California, for enjoining 
the debtor from setting up the statute of limitations as a bar to an action at 
law to recover on the demand. 

2. Bame— In Equitt. 

The statute of limitations of California applies to suits in equity as well as 
actions at law. 

8. Same. 

The statute of limitations of California provides for every exception to the 
runningof the statute intended to be allowed, and every case wherein the 
time for the running of the statute is postponed beyond the time prescribed 
by the gênerai provisions of the act. Thèse exceptions are as available at 
law as in equity, and, the remedy at law being complète, there is no ground 
for équitable relief. 

{SyUabus by 1M Court.) 

E. D. Savjyer and Mr. Bumett, for complaînant. 

GarbeTy Tturrriion & Bishop and T. I. Bergetiy for défendant. 

Before Sawyee, J. 

Sawyek, J., (orally.) This is a bill in equity to restrain the défend- 
ant from setting up a plea of the statute of limitations on a demand for 
money said to hâve been fraudulently obtained from the Chemical Bank, 
by Kissane and two other parties, more than 30 years ago, — as far back 
as 1855. 

The complainant hère files a bill to restrain the défendant from set- 
ting up the plea of the statute of ^imitations, Kissane having been a rés- 
ident of this State for 30 years. The ground for relief is, that after de- 
fendant obtained this money, he went to Nicaragua, enlisted in Walker's 
a,rmy, and changed his name, or rather added to his name.^ His name 
being William Kissane, he took on the name of Rogers; so that the name 
he afterwards went by, was, William Kissane Rogers, or William K, 
Eogers, as he signed it. It is alleged in the bill, that it was publicly re- 
ported, or rumored, that Kissane was killed in Nicaragua; that com- 
plainant believed that report, and therefore did not hunt for him. Com- 
plainant now says, that this change of name is a fraud upon complain- 
ant, and is a good équitable ground for restraining défendant from set- 
ting up the statute of limitations in a suit upon the demand. Un- 
doubtedly, the old equity doctrine before Ihe cases were covered by stat- 
utes of limitations, was, that in a certain class of cases, a party could be 
restrained on a bill in equity from setting up the statute of limitations. 

On examination of those authorities, it will be found in ail of them, I 
think, that there was some légal obstacle interposed by the party himself, 
or by the law, which prevented the prosecution of the suit. They, were 
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flot mère matters of concealment of the person, or disguise, or anything 
of that sort. Ail of those cases are of the character indicated . Originally 
courts of equity would restrain the setting up of the statute of limitations 
in causes of action arising otit of fraud, until the statute had run for the 
prescribed time after the facts constituting the fraud were discovered; 
becau^e it was, impossible to bring a suit, till the party discovered that 
he had a cause of action. Provisions of this kind were not in the orig- 
inal statu tes of limitations; they were adopted from equity practice, 
where the principle was originally est^blished. So, where an action 
was brought, a judgment obtained, and through error the party lost his 
suit, by a reversai of the judgment, and the suit had to be dismissed, 
and wheré ih the mean timé the statute had run against the original de- 
mand, courts of equity interfered because plaintiff was diligently pursu- 
ing his remedy, but by some mistake in the proceedings, or some error, 
had fail^d to jnaintain his action. He was active in maintaining his rights 
— in bis endeavors to enforce them. But the défendant ih such cases, by 
îefending, interposed a légal obstruction to a recovery. It was thought 
that the plaintiff should not, in such case, be eut off from pursuing his 
remedy in the proper mode. Those, and others analogous to them, are 
aU équitable grounds set up upon which courts of equity would restrain 
the setting up of the Btàttite of limitations, the cases, although within 
the letter, bêing deemèd ûôt to be within the spirit and purpose of the 
statutes of limitations. So, also, the most common case, perhaps, for 
restraining the setting upof the statute of limitations, is where the de- 
fendant has èiijoined the ptosecution of a suit, until the statute ôf limi- 
tàtioûs hàs barred an action. In this case, the défendant himself has, 
also, interposed a légal obstruction, and fcourts of equity would not per- 
mit him to avail himself of advàntages thus gained. He could not 
sue, because he was restrained in pursuance of law. He, therefore, 
should not lose bis rights. 

Every one of those cases dépends upon équitable doctrines, and they 
hâve since been càrried into the statute of limitations of Galifornia. Ail 
those cases are laid down in the books. I held in Norris v. Haggin, 28 
Fed. Rep. 282, and I still adhère to that opinion, that our statute pro vides 
for every case where the statute of limitations can be made available, and 
fôr every case whére the commencement of its opération will be post- 
poned, or the time when it shall commence to run be delayed. It em- 
bodies certain exceptions io the gênerai opération of its provisions, and 
thesé exceptions, so provided for, are ail the exceptions intended by the 
législature, and thèse exceptions are adopted from thé equity practice. 
Our statute of limitations applies to courts of equity, as we]l as to courts 
of law, as is well settled by' the suprême court of the state. ' See the au- 
thoritiés cited in A'brm v.-ifag'g^'n, swpra. 

The courts of equity in this state, therefore, are no more authorized 
to întërpolate into Ôie statute other exceptions thaiï courts of law. This 
wdtild be législation. Thé same provisions as to limitations, and the 
sâimë exceptions as to thèir gênerai opération, or postponing their opér- 
ation, or fixing the time When, in excéptidnal cases, they shall begin to 
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run, can bë set up and made "available in an action at law, as well as in an 
«quity case ; and the provisions and exceptions can be set up in equity in 
the same way as they can be at law. Hence thereia no occasion togo into 
equity on tbat ground. The statute provides for ail cases, and the reniedy 
at law is complète. The statute provides for ail cases, wherein the party 
is entitled to avail himself of an exception to the immédiate opération 
of any provision of the statute of limitations, as will be seen by an ex- 
amination of its various sections. The qiiestion of disabilities is pro- 
vided for in section 352. So, also, when a party dies before the cause 
of action is barred, its opération is postponed. Section 353. Hère is 
one: "When a person who is an alien subject, or citizen of a country 
at war with the United States, the time of the continuance of tbe v?ar is 
not part of the period limited for the commencement of the action." 

A suspension of the running of the statute upon a demand already in 
suit, in which the judgment is reversed, and pending the suit the pre- 
scribed time has run, is covered by section 356. The most commun case, 
perhaps, in which a court of equity interfered, and restrained the set- 
ting up of the statute, before thfe case was provided for by statutes, is 
provided for in section 356, in the foUowing language: "When the cor»- 
Ttnencement of an action is stayed by injunction, or statutory prohibition, 
the Urne of the continuance of the injunction, or prohibition, is not part 
of the time limited for the commencement of the action." There are 
ôther provisions. Thus itîa clear, that the législature intended to pro- 
vide for every case, wherein' an exception to th^ immédiate opération of 
the statute is intended, and it covers perhaps ail cases, where courts of 
«quity would interfère, before the statute, to restrain the setting up of the 
statute. If it does not, it covers ail cases intended tp be covered, and the 
: -court is not authorized to add others. That would be législation. And 
the statute applies equally' at law and in equity; Ail of thèse cases in 
a court of equity, where the party would, formerly, be restrained, are 
■cases where there is some légal obstacle, or some équivalent acts in the 
way of plaintififs pursuing his remedy. 

In this case, there was ûo légal obstacle in the way, at ail. Itis true 
the man, in a certain sensé, disguised himself by assuming an additional 
iiame, and moved into another state; but there is no légal obstacle to 
institùting a suit. AU complainant had to do was to find the défendant. 
It was well aware of the cause of action. It was its own fault, or mis- 
fortune, if it was uniablé to find its debtor. If défendant had eome into 
this state, and gone into some of its most secluded corners, without add- 
ing a name to his own, itis not likely, he would hâve been found, within 
the time allowed by the statute. I apprehend, that no one in that case, 
would hâve set up the fact, that he could not be found till the action 
was barred, as an équitable ground for restraining him from availing 
himself of the statute of limitations. So, if being bald-headed, he should 
put on a wig, or cultivate his beard in such way, or wear false whiskers, 
or in some other way disguise himself, in addition to moving to another 
state, or while staying in some secluded spot in the state, where his ob- 
ligation was incurred, that would be no légal obstacle to bringing a sait. 
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It would be simply throwing a diflQculty in the way of finding, or rec- 
ognizing, the liian. So, taking on an additional nameis only another 
élément of the same kind of disguise. It interposed no légal impedi- 
ment to the pursuing of the remedy, provided he should be found. It 
might make it more troublesome to find him. I think, therefore, it is 
not a case under our statu te, or upon équitable principles established 
before the statutes, covering the points upon which the party can be re- 
strained frbm setting up the statute of limitations. The taking on of 
another name is an act of disguise, and of sécrétion, but it interposes no 
légal impedimenti Then, again, the bill, I think, does not aUege any 
diligence in hunting him up. SeeNbrrisv.Haggin, supra. The bill states 
that it was rumored , or supposed , that défendant was killed in Nicaragua, 
and intimâtes that, perhaps, hecaused the rumor to be spread. If com- 
plainant believed public rumor, without taking the trouble to verifj' its 
truth, and failed to pursue'its rights for that reason, that is its misfor- 
'tune, or its fault. The défendant has lived openly and publicly in one 
of the most'frequented parts of the gtate for 30 years. It is scarcely pos- 
sible that he has not met hundreds of people who knew him under the 
liame of Eissàne during the last 'SO years. 

Even imbecility of the créditer is stated by Story not to aflford any 
excuse in equity for not commencing a suit within the time prescribed 
by the statute of limitations. Story, Eq, Jur. 1621a; Norriê v. Haggin, 
28 Ped. Rep. 282. Much less should a failure to hunt for a debtor by 
reason of belief in a public rumor that he is dead excuse neglect, and 
abrogate the statute. 

Then, again, there is a teohnical ground against maintaining this bill. 
There is no allégation, that complainant bas cornmenced a suit at law, 
or that défendant has attempted to set up the statute of limitations, or 
that he has even intended to set it up, should a suit be cornmenced. Non 
constat that he would set it up. Complainant cannot know that he will 
do it, until it commences a suit and ascertains. There is no allégation 
of a threat to set it up. The bill only allèges that complainant believes 
the statute would be set up. This is insufficient. I do not think that 
complainant's belief, or fears, without some facts indicating the purpose 
of défendant, can constitute équitable grounds for relief. But there is 
no equity in the bill, and the objection is radical, and cannot be obviated 
by amendment. 

The demurrer must be sustainèd, and the bill dismissed; and it is so 
wdered. 
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Herklotz and another v. Chase. 

{jOireuit Court, B.D. New York. Beptember 80, 1887.) 

1. CotTRTS— Pkactioh in Fedebal Coubts— IPqtjitable Défense at La^w. 

The provisions of Rev. St. U. S. § 914, conforming the practice, pleadings, 
etc., in the fédéral courts, to such as are followed in the state courts, do not 
adopt the state law allowing équitable défenses in a légal action. 
S. Action — Bqxtitabib Défense at Law— "What Constitdtes. 

In an action on a prpmissory note by the payée against themaker, one para- 
* graph of the answer averred that the plaintifEs and défendant had had varions 
âëalings ip the sale of produce; that, at the time of the delivery of the note, 
plaintiffs falsely represented that they had bought certain produce for dé- 
fendant; thatthere had been à dépréciation in the market, and that the de- 
fendant was indebted to them in the ainount of the note which was made and 
delivered, relying upon said représentations; that thèse représentations were 
wholly untrue ; and that there was not at the time of the ma,king and delivery 
of the note any indebtedhess from the maker to the payée. Heid, on motion 
to strike eut the paragraph on thegrounds that it asked for équitable relief, 
and allégea çp cause of action, that the défense set up was " no considération, " 
, which. iï established, was a valid défense at law. 
8. Pleading — Motion to Make Mobe CéktAin. 

A motion to make such paragraph ibore definite and certain will not be 
. entertained as the f allure of considération is distinctly averred, the trans- 
actions out of which the indebtedness, if any, arose are as familiar to the 
plaintiffs as the défendant, and the production of the note would lay the 
burden of proving f ailure of considération on the défendant. 

At Law. On motion to strike out or make more deûnite certain par- 
agraphs of the answer. 

T. Henry Dewey, for plaintiffs. 
F. W. Angd, for défendant. 

Lacombe, J. The separate défense and counter-claim set up in par- 
agraph 7 of the answer asks for équitable relief. The cases ftom the 
state courts cited by the défendant do not apply, it being abundantly 
settled by authority that the provisions of section 914, Rev. St., con- 
forming the practice, pïeadings, etc., to such as are followed in the state 
courts, do not adopt the state law allowing équitable défenses in a légal 
action. Màntejo v. Oweti, 14 Blatchf. 324; Myrick v. Roe, 31 Fed. Rep. 
97 ; Ohurch v. Spiegelburg, Id. 601 . The motion to strike out this défense 
and counter-claim -is therefore granted. 

The plaintifi's also move to strike out the separate défense set up in 
paragraph 9 of the answer, on the ground that it asks for équitable re- 
lief, and for the further reason that no cause of action is therein alleged, 
or that the same be made more definite and certain. The action is 
brought by the payée of a promissory note against the maker. The an- 
swer admits making and delivery of the note, avers that plaintiffs are not 
bonafide holders for value, but received the same with notice, and with- 
out parting with any considération or value therefor. Then follows par- 
agraph 9, the subject of this motion. It avers that plaintiffs and de- 
fendant had had varions dealings in the sale of poxiduce; that, at the 
time of the delivery of the note, plaintiffs falsely represented that they 
v.32F.no.7— 28 
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had bought certain produce for défendant; that there had been a dépré- 
ciation in the market, ûild that this défendant was indebted to them in 
the amount of the note, which was made and delivered relying upon said 
représentations. Thèse représentations were, it is alleged, wholly un- 
true, arid there was not at the time of the making and delivery of the 
note ahy îndebtednéss from the maker to the payée. This is neither more 
nor less than the défense of no considération already pleaded. The par- 
agraph states the défense in more détail, alleging that tho assumed con- 
aideratioii was a prior indebtedness, which it avers did not in fact exist. 
This, if eçstablished, is a valid défense between the original parties, and 
it is a défense at law. The motion to strike ont on the ground stated 
in the ni'èving papers is tberefore deiiied. 

The motion to make more defiiiite and certain is also denied. De- 
fendant has distinctly averred that the failure of considération on which 
he reliçs is to be showi* by establishing to the satisfaction of the court 
and jury that there was not, when the note was given, anything due from 
défendant to pkintifFs. The transactions ont of which the indebtedness, 
if any, arose, are as famîliar to the plaintiffs as to the défendant, and, 
in view of the faot that the production of the note will lay the burden 
ofprbving failure bf considération on the défendant, plaintiflfs are suflB- 
ciently" i^btified as to the défense. Farther détail would be à mère piead- 
ing of the évidence on which défendant relies* 



CaBPENTEB V. WeSTINQHOUSE AiRrBEAKB Oo. 
(Circuit Court, 8. B. lowa, E. D. 1887.) , 

li FoE«aci-ir Corporations— Sbrvici! Upon. 

Ther çrçsençe of the chief offlcers of a corporation in a State other than that 
of its creôtibn does not changé the résidence of the corporation, nor does the 

" faèt that the bfflcerâ carry into such sta,te property of the corporation, for the 
pntpose of exhibition and advertiseinent, bring the corporation into the state 
as an ''inhabitant, " or so that it eau be said to be "found" there, within the 
mekjjing bf the act of ôOngress. 

■3. Samb. ' ' ■ '' ' 

'The Opération of a train ofitso&rs by'ia foreign corporation in lowa, for 
the purpose of exhibition and advertisement, when neither passengers nor 
freight are transported, does not' corné within section 3583, authorizing suits 
to be brôbght against railway companies and the owQers of lines, or porsons 
operating the same, injiny countythrough which the liue orroad pasges oris 
operftted; nor does it. come within section 3585, which provides that when a 
cor pibràjtion, Company, or individual has an office or agency in any county for 
the transaction of business, any suits growing ont of or cOnnected with the 
busine.ss pf.that office or, agency may be brought in the county where the 
agenoj is located; and this is so, although the wrong complained of was the 
allegéd infringément oif a patent by suoh opération of a train of cars. 

Suit for Infringément of Patent. Motion to vacate service. 
Banning! de Banning and Ânderson, Davis & Hagerman, for coriiplainant. 
W. Bakewâl, Geo. H. Qhristy, NaM.IYench, and J. Snowden Bell, for 
■défendant.; ... 
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Brewer, J., (oraKi/O Motion to set aside service on the ground that 
the défendant corporation is not a citizen of this State, was not an in- 
habitant of the State, or fonnd within the state, within the act of con- 
gress, 80 asto make the service which is" attempted a valid service upon 
the corporation. The défendant is a corporation incorporated under the 
laws of the state of Pennsylvania, and therefore a citizen of that state. 
Its chief officers were présent in this state, but the présence of the of- 
ficers of the corporation in a state other than that of its création does 
not change the résidence of the corporation. They do not carry the cor- 
poration aboutwith them when they themselves individually pass from 
state to state. It further appears in this case that the défendant corpo- 
ration had within this state a train of cars, its personâl property, to 
which was attached the brake which it manufactures and sells, which 
train of cars and brake were exhibited and used simply for the purpose 
of exhibition. It is not pretended that the train of cars was run for any 
purpose of carrying freight or passengers. The défendant did not en- 
gage in the business of transportation. It was showing its property. 
It appears aflSrmatively that it did not make any contracta for the sale 
of this brake, so that ail that can be said is that it was having its prop- 
erty in this state on exhibition, and for that purpose only. Does the 
fact that the chief officers of the corporation come into the state with 
some of its property for advertisement and exhibition brihg that corpo- 
ration into the state as an inhabitant, or so that it can be said to be found 
within the state within the act of congress? Two sections of the lowa 
statute are referred to as showing that the corporation was found within 
the state for.purposes of suit. The first is section 2582, which reads 
that, "action may be brought against any railway corporations, the own- 
ers of rriail stages, or other line of coaches or cars, including express 
companies, car companies, tel^raph, and canal companies, and the les- 
sees, companies, or persons ôperating the same, in any county through 
which the line or road thereof passes or is operated." And4he argu- 
ment is rested upon the letter of that statute that the défendant was the 
owner of this. train of cars; that it operated that train of cars in counties 
of the state. But we do not think that that is the true meaning of that 
statute. It refers to cases in which the owner or the lessee or the party 
in charge of any vehicles of transportation opérâtes them in this state 
for the purpose of transportation, for the carrying on of the business of 
transportation, and not to cases in which the vehicles are run for per- 
sonâl purposes or for mère advertisements. If the section demanded or 
justified the construction placed upon it by counsel, then every time the 
New York Central Railroad, a New York corporation, should permit its 
président to take one of its cars and go on a pleasure trip through the 
state, it would be introducing that New York corporation into this state 
for pnrposes; of suit. 

The othersectionis: "When a corporation, company, or individual bas 
an office or agency in any county for the transaction of business, any 
suits growingoutof or connected with the business of that office or agency 
may be brought in the county where such office or agency is located." 
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And the argument says that in the county in which BurlingtoD î« situ- 
ated this défendant as à corporation had an agent there, its principal of- 
ficers were there, and it was transacting business, engaged in the busi- 
ness ofshowing its manufactures for the purpose of advertisement. But 
that, we think, is not the true import of the section. It refers to cases 
in which a foreign corporation establishes an agency or office in any 
county in this state for the purpose of carrying on the business for which 
the corporation is organized. If the air-brake coœpany, which is a man- 
ufacturer and seller of brakes, establish in any county in this state an 
agency or office for the selling of its brakes, or a place for the manufact- 
ure of its brakes, then it would be transplanting a portion of its busi- 
ness to this state, and might be said to be found within the state for the 
purpose of suit. 

Take another illustration. Suppose there was a corporation in Illi- 
nois engaged in the breeding and selling of Norman horses, and it should 
send one of the principal officers to this state to attend the varions county 
fairs with some of its fine animais. In one sensé it is carrying on a bus- 
iness,. that is it is engaged in advertising, butcanitbe said it is engaged 
in the business for wbichJt is incorporated? Can it be said to hâve es- 
tablished an office or agency in this state for the carrying on of that bus- 
iness? If we say that the mère matter of advertising a business is the 
introduction of that business in the state, it would follow that every cor- 
poration located elsewhere that should send its circulars into the state, 
send newspapers with its advertisement, would be engaged in its busi- 
ness in that state, and to be found there for purposes of suit. 

The true rule is that the corporation does not corne into the state, is 
not found in any state, unless in some way it establishes an office or 
agency for the transaction of the business for which it is organized, and 
when that is done, it has no right to say it is not found within the state. 
Unless it goes to that extent it may say: "I hâve not entered into or be- 
come a part of the citizenship or an inhabitant of that state." It was said 
in the argument that ^he very wrong complained of in this case was in 
the showing and operating of this air-brake upon defendant's train, and 
it.was argued that if the corporation comes into this state for the pur- 
pose of doing a wrong, does it not also come into the state for the pun- 
ishment of that wrong? And the inquiry was made by counsel, sup- 
posing this train of cars had run over a man, and killed him ; if that 
corporation was in the state for the purpose of doing the wrong, was it 
not also in the state for the purpose of subjecting itself to suit for the 
wrong done? That does not follow by any means, neither as to a cor- 
poration or individual. An individual may be présent in this state by 
an agent to make contracts, and yet he is not an inhabitant of or found 
within the state. I, living in Kansas, may send hère an agent to make 
contracts, but it does not make me an inhabitant of this state; and, sup- 
pose I remàin in Kansas, I am not found in this state. My agent may 
be hereto raake contracts, and yet not an agent upon whom process can 
be served. The same is true as to a corporation. It may hâve its agents 
for some purposes in the state, and yet, unless there be some statuto 
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which compels the court to so hold, the mère fact that, an agent is hère, 
and does a wrong, does not transfer its citizenship or inhabitancy or 
présence so as to be considered as found within the state. 

lû the Case of Téléphone Co., 29 Fed. Rep. 17, which wasbefore Judge 
Jackson, and I believe Judge Sage, in the lower district of Ohio, where 
the Bell Téléphone Company, a corporation of Massa,chusetts, was sought 
to be sued in Ohio, the court lays down this: "In the absence of a vol- 
untary appearance, three conditions must concur or co-exist in order to 
give the fédéral courts jurisdiction in personam over a corporation cre- 
ated without the territorial limits of the state in which the court is held, 
viz. : (1) It must appear, as a matter of fact, that the corporation is car- 
rying on its business in such foreign state or district." The Westing- 
house Air-Brake C!ompany is engaged in the manufacture' and sale of 
brakes. .That is its business, which was not carried on in this state. 
"(2) That such business is transacted or managed by some agent or of- 
ficer appointed by and representing the corporation in such state; and (8) 
the existence of some local law making such corporation, or foreign cor- 
porations generally, amenable to suit there." As we bave seen, the fair 
construction of thèse sections of the lowa statute does not remove that 
corporation into this state by the mère fact that it was hère with its prop- 
erty for the purpose of advertisement and exhibition. ■ 

Entertaining thèse views, we are ail of the opinion that the motion 
fihould be sustained. 

Love and Shiras, JJ., concur. 



E.ICE V. Williams. 

{Cireuit Court, E, D. Wisconsin. August 5, 1887.) 

1. Pbopbktt— Lbttbbs — Sale. 

An advertising soliciter entered into a contract -with a "specialist," to fur- 
nish him with 60,000 lettera which were in the possession of the Voltaic Belt 
Company, of Marshall, Michigan, that had heen written to that company in 
response to its advertisements of the curative qualities of the instruments and 
articles in which it dealt. The soliciter paid $500 to the company for such 
letters, and delivered them to the specialist, who agreed to pay him therefor 
$1,300, and did pay him $500. but refused to pay him the balance, claiming 
that the letters had already been used by other specialists, and were value- 
less. The solicitor sued to recover the balance. Held. that the receiver of 
private letters has not such an interest therein that they can be made the sub- 
ject of a sale without the writer's consent, and that the contract in this case 
was 7oId. 

a. CoNTKACT — Vaudity— Public Pouot. 

A contract by an advertising solicitor to sell to a "specialist" letters writ- 
ten by persons afflicted with diseases, to another person who advertised ar- 
ticles and instruments that it was claimed would cure them, in order that such 
specialist might send bis advertisements to theiù, is côntrary to good morals, 
and void. 
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G. W. Hcmlton,{oT plaintiS. 
ifarkham & Noyea, foT d^îénd&nt. 

Dyek, J. At the conclusion of the plaîntifF's testîmony on the trial 
of this caèe, the court directed a verdict; which, in effect, was a dismissal 
of the suit. The plaîntiff hais ïnoved for a new trial. The facts de- 
vèloped by the testimony were, in brief, thèse: The plaintiff testified 
that he was an "advertising soliciter," and that among other advertise- 
ments solicited by him were such as specialists furnished for the cure of 
sd-eaiied "private diseases." In 1885 he opened correspondence with 
the défendant, who was a "specialist," practicing his cfiUing at Milwaukee, 
for the aale tO him, for a pecuniary considération, of 60,000 letters which 
were in thé possession of the Voltaic Belt Company, of Marshall, Michi- 
gan. That company was engagea in furnishing electric belts, suspen- 
sories, and other electric appliances for the cure of various aliments and 
disordèts. The letters in question were such as it had received from 
pèrsons residing in différent parts of the country, in response to ad- 
vertisements of the curative qualities of the instruments and articles in 
which that company dealt. After considérable correspondence on the 
subject, thé plaintiff agreed td fumish to the défendant the letters in 
question, and the défendant agrëed to paj' therefor,^r for the use thereof 
in connection with his business, the sum of $1,200. The letters were 
shipped to the défendant, and received by him, and he paid to the 
plaintiff $500 on the purchase. The plaintiff testified that he paid the 
Voltaic Belt Company $500 for the letters, and, as a part of the trans- 
action, was to fumish to that company other letters procured from "spe- 
cialists." The defendant's purpose in procuring the letters in question 
was to obtain the names and post-office addresses of the writers, so that 
he might send to them circulars advertising his remédies for the vari- 
ous diseases which he professed to cure. It was claimed in argument 
that it was not, and could nbt hâve been, one of the objects of the par- 
ties engaged in this business, to enable the défendant to learn from 
the letters the nature of the maladies with which the writers were af- 
flicted, because a perusal of the contents of the letters would be in the 
iast degree dishonorable, and, of. course, the partie;s contemplated only 
an honorable : transaction! The court is, however, of the opinion tha't 
parties who would engage in such a traffic as this, woùld hardly refrain, 
on a point of honor, from a perusal of the letters, not only to obtain the 
names and post-office addresses of the writers, but alsoall the disclosures 
which thé Writers might make eonceming the physical infirmities from 
which they were suffering. The court bas no doubt that this was one 
of the objects sought in the sale and purchase of the use of thèse letters, 
because, obViously, it was quitè as important to the défendant to know 
whether the writers of the letters stood in need ofsuch restoratives to 
health as hé could stipply, as to know their names and post-office ad- 
dresses. ' ■"■■; .^Z';'; ' 

The defçilijant refused to pay the balance of $700 yet due to the plain- 
tiff on the sale, and this suit was brought to recover from the défendant 
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Ihat sùm. The défendant resisted payment, on the gtcJund that the 
plaintiff represented to him, in making tlie sale, that the letters had 
never before been used, ôr, in the technical language of the profession 
^' circularized ; " that this représentation was false, and that the letters were 
valueless. Enough was disdosed in the testimony to show that the sale 
of the use of the letters in the manner described, is a branch of "indus- 
try" extensively pursued by certain "specialists" throughout the country. 
But it would seem that, in cases where the writers are made the repeated 
victims of advertising circularS, their betterr sensé at last gets the advan- 
tage of their credulity, and they refuse longer to be baited by the rem- 
édies which might otherwise tempt them, and so their letters become 
valueless as articles df merchandise, or for further lise. Thus it was, 
according to the theory of the défense, in the case at bar. The trial, 
however, did not proceed far enough to fully develop the facts in this 
regard. 

To fitly characterize the contract in suit is to unreservedly conderan it 
as utterly unworthy of judicial countenance. It was contra bonos vwres, 
and it would seem that, on grounds of public policy, the court might 
well refuse éither to aid the plaintiflf in enforcing it, or the défendant in 
feeovering damages for the breach of it. Thus to trafiSc in the letters of 
third parties, without their knowledge or consent, and to make them 
articles of riierchandise in the mauner attempted hère, was, to mildly 
characterize it, grossly disrepiitable business. It was said on the argu- 
ment that the letters wete ùot in évidence, and that the court could as- 
sume nothing with référence to their contents. But, enough was indi- 
cated in the correspondence of the parties which preceded the making 
of the cOntract, which correspondence was in évidence, to point to the 
conclusion that the letters which weré the subject of bargain and sale, 
were written by persons who sôught médical aid for disorders with which 
they were afflicted. Counsel for défendant had in court a large number 
of the letters, and his statements were not controverted that they related 
io infirmitiès and malad,ies of which the writers sought to be cured. The 
very nature of the contract in , suit présupposes such to hâve been the 
fact. Ought courts of justice to lend^ their sanction to such a traffic? 
Suppose a physician — ^trustéd and confided in as such in thecommunity 
— were so far to forget ôr abuse the obligations of his profession, as to 
make the confidential communications of his patients the subject of bar- 
gain and sale; would any court listen for a moment to his complaint of 
non- performance of the contract, and aid him to recover the purchase 
pricé? Prèsumptively, the letters hère in question, were confidential, — 
at least they were personal as between the writers and the receiver; and 
though it be true, as wàs said in argument, that authority is wanting 
directly applicable to the question hère presented, I would not hesitate, 
on grounds of morality , and upon considérations of common justice, to 
make an example of this case, by putting upon it the stamp of judicial 
réprobation. 

But there is another ground upon which, applying to the case a prin- 
«iple sanctioned by high authority, the court may, it seems to me, well 
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refuse to lend ît» aid to give légal effect to this transaction. The writers 
of thèse letters retained such a proprietary interest in them that they 
could not properly be inade the subject of sale without their consent. 
The receiver of the letters had only a qualified property in them, and 
légal authority to sell them for a pecuniary considération could only be 
maintained upon the theory of an absolute property right. Such a right 
did not exist. 

At an early day in the history of equity jurisprudence, the question 
arose as to the right of the receiver of letters to cause them to be pub- 
lished without the consent of the writer, and as to the power of a court 
of equity to restrain such publication. It would be ill-timed and super- 
fluOus to review in détail ail the cases on the subject, since they hâve 
been so tboroughly reviewed and discussed by Justice Stoey in the case 
of Folsom, V. Marsh, 2 Stary, 100, and by Judge Duer, in the case of 
Woolsey v. Judd, 4 Duer, 379. 

The leading cases in England on the subject are Pope v. Curl, 2 Atk. 
342; Thmipsonv. Stcmkope, 2 Amb. 737; Pei-ceval v. Phipps, 2 Ves. & B. 
19; and 6eev. PrUehard, 2 Swanst. 402. 

In the first-mentioned casé, Pope had obtained an injunction restrain- 
ing the défendant, a London bookseller, from vending a book entitled 
"Letters from Swift, Pope, and others," and a motion was made to dis- 
solve it, Some unknown person had possessed himself of a large number 
of private and familiar letters which had passed between Pope and his 
friends,' Swift, Gay, and others, and they had been secretly printed in 
the form of a book which the défendant had advertised for sale. The 
case was àrgued before Lord Habdwicke, and he continued the injunc- 
tion as to the letters written by Pope. It was objected that the sending 
of letters is in the nature of a gift to the receiver, and therefore that the 
writer retains no property in them. But Lord Hardwicke said: 

"I am of Opinion that it is only a spécial property in the receiver. Possibly 
the property in the paper may belong to him, but this does not give license 
to any person whatsoever to publish them [the letters] to the world; for, at 
most, the receiver has only a joint property with the writer." 

Thompson v. Stanhope was the case of the celebrated Chesterfield letters, 
in which Lord Bathtihst continued an injunction which had been pre- 
viously granted, restraining the publication of the letters, on a bill filed 
by the executors of Lord Chesterûeld to enjoin the publication. 

In Perœval v. Phipps, a bill was filed praying an injunction to restrain 
the publication of certain private letters which had been sent by Lady 
Percival to the défendant Phipps. Lord Eldon granted an injunction, 
but the vice-chancellor. Sir Thomas Plumer, dissolved it, and laid dpwn 
the doctrine that it is only when letters "are stamped with the character 
of literary compositions," that their publication can be enjoined. And 
he sought to bring the décisions in Pope v. Curl and Thompson v. Stanhope, 
within the sccpe of that doctrine, thereby making them inapplicable to 
the case before him. 

Then came Geev. Pritchard, which was a case presented to Lord El- 
nôN, on a motion to dissolve an injunction which he had previously 
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granted , forbidding the publication by the défendant of a number of pri- 
vate and confidential letters, whitih had been written to him by the plain- 
tiff in the course of a long and friendly correspondence. The motion to 
dissolve the injunction was denied- 

Pollowing the authority of Perceoal v. Phipps, maiiitaining that the 
cases of Pope v. Ourl, Thompson v. Siankope, and Gee v. PrUchard involved 
only the principle of literary property, Vice Chancellor McCoun in Fet- 
mofre v. ScoveU, 3 Edw. Ch. 643, held that the publication of private let- 
ters would not be restrained, except on the ground of copyright, or that 
they possessed the attributes of literary composition, or on the ground 
of a property in the paper on which they were written. This view of 
the question received the sanction of Chancellor Walworth, in Hoyt v. 
Mackenziè, 3 Barb. Ch. 320; but thèse two cases stand in antagonism 
to the views expressed by Story in his work on Equity Jurisprudence, 
(volume 2, §§ 944-948,) and to the judgment of the same learned jurist 
in Fol^om v. Marsh, supra. The opinion of Judge Dueb in Wooisey v. Judd, 
supra, is an exhaustive and able review of the subject, and analysis of 
the cases; and he very satisfactorily shows that the décisions in Pope v. 
Curl, Thompson v. Stanhope, and Gee v. PrUchard proceeded upon the 
principle of a right of property retained by the writer in the letters writ- 
ten and sent by him to his correspondent, without regard to literary at- 
tributes or character. The case was one involving the right of the re- 
cel ver of a private letter to publish it; and it is there cleàrly shown that 
the proposition settled as law by Lord Eldon in Gee v. PrUchard, was 
that "the writer of letters, though written without any purpose of pub- 
lication or profit, or any idea of literdry property, possessed such a right 
of property in them that they can never be published without his con- 
sent, unless the purposes of justice, civil or criminal, require the publi- 
cation." Commenting on Pope v. Curl, the learned judge made the very 
just observation, that noi only was there no intimation in the judgment 
of Lord Hardwioke "that there is any distinction between différent kinds 
or classes of letters, limiting the protection of the court to a particular 
class, but the distinctions that were attempted to be made, and which 
seem to be ail the subject admits, were expressly rejected as groundless." 
Again, in discussing the effect of the décision in Gee v. PrUchard, Judge 
Dueb observed: 

"Two questions were raised and fully argued by the most eminent counsel 
then at the cliancery bar: First, whether the plaintifE had such a property 
in the letters as entitled her to forbid thelr publication, — it being fully ad- 
mittedthat they had no value whatever as literary compositions, and thatshe 
never meant tff publish them; and, second, whether her conduct towards the 
défendant had been such as had given him a right to publish the letters in 
his own justification or défense. Thèse questions were properly argued as 
entirely distinct, and each was explicitly determined by the lord chancellor in 
favor of the plaintifE. The motion to dissolve the injunction was accordingly 
denied, with costs. It bas been said that it was through considérable doubts 
that Lord Eldon stniggled to this décision; but the doubts which he ex- 
pressed related solely to the question whether it ought originally to hâve been 
held that the writer of letters has any property in them af ter their trans- 
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misBion. île had no dôubts whatever that such was the gstablished law, and 
that he, was bound to follow tlie décisions ;Of|his predecessors. He expressly 
says jthat he would not attempt to unsettle doctrines which had prevailed in 
his court for more thari 40 years, and coûld not, thereifore, départ from the 
opinion vifhich Lord Haedwioke and Lord Apsl£t had pronounced in case» 
(Pope V. Curl, Thompson y. Stànhope,) which he was unable to distinguish 
from that which was beforé him. Subsequently, in support of his opinion 
that thé plaintifl had a sufflcient property in the original letters to authorize 
an injnnctiori, he refers to the languàge of Lord Habdwicke (quoting the 
exact, words in JPope v. Curl) as proving the doctrine that the receiver of 
letterSr although he has a joint property with the writer, is not at liberty to 
publish them wlthbut the consent of the writer; which is équivalent to say- 
ing that the latter retains an exclusive right to control publication. He then 
adverts to the décision ia Thompson v. Stanhope, as following the same doc- 
trine, iaad déclares that he could not abandon a jurisdiction which his prede- 
cessors had exercised, by refuslng to forbid a publication in a case to which 
theprinçiplé they had laid down directly applied. He then says^: 'Such is my 
opinion, and it is not shaken by the case of Perveval v. Phipps;' and signifl- 
cantly adds: 'I think it will bô èxtreûiely dilflcult to say where the distinc- 
tion is to be iound betwèèn private letters of one nature and private.letters of 
another nature.' " 

Such, âlso, was the view of Story; for he says, (sections 947, 948, 
Eq. Jur. ,) Bpeakiiig of private letters on business, or on family concerns, 
or on mattersqf Personal frietidship: 

"It would be a sad reproach to English and American jurisprudence, if 
courts of eqùîty could not interpose in such cases, and if the rights of prop- 
erty of the writérs should be'deemed toexistonly when the letters were liter- 
ary compositions. If the mère sending of letters to third persons is not to be 
deemed, in. cases of literary .composition, an utter abandonment of the right of 
property th^ypin by the sender, a fortiori, the act of sending them cannot be 
presumed to be an abandonment thereof, in cases where the very nature of 
the letters imports, as matter of business, or friendship, or advice, or family 
or Personal Confidence, the implied or necessary intention and duty of privacy 
and secrecy. Fdrtunately for public, as well as for private peace and morals, 
the learned doubts on this subject hâve been overruled, and it is now held 
that thereisnO; distinction between private letters of one nature and private 
letters of another;" citing ffee v. Pritchard. 

In FbkomVi Marsh, supra, a case decided in the circuit court of the 
United States for the First circuit, Justice Stoey held that an author of 
letters or papers of whatever kind , whether they be letters of business or 
private letters, or literary compositions, has a property therein, unless he 
has unequivocally dedicated them to the public, or to some private per- 
son; and no person has any right to publish them without his consent,, 
unless such publication be required to establish a personal right or claim, 
or to vindiéate character. "The gênerai property," he says, " and gênerai 
rights incident to property, belong to the writer, whether the letters are 
literary cplîipositions, or familiar letters, Or détails of facts, or letters of 
business. ' The, gênerai property in the correspond ence remains in the 
«?riterand:his représentatives; * * * a /ortion, third persons, stand- 
ing in flo privity with either party, are not entitled to publish them, to 
subserve their own private purposes of interest, or curiosity, or passion. 
If the case of Perdval v. Phipps, 2 Ves. & B. 21-28, before the then vice- 
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chancellor, (Sir Thomas Plumer,) contains a différent doctriue, ail I can 
saj' is that I do not accedé'to its authority ; and I fall back uppn the more 
intelligible and reasonable doctrine of Lord Hardwicke in Pope v. Ou,rl, 2 
Atk. 342, and Lord Apsley in the case of Th(m,p^(»i v. Stankppe, 2 Amb. 
737 , and of Lord Keeper Henley Eden in the case of Dw^e of Qaemsberry v. 
Shebbeare, 2 Eden, 329, which Lord Eldon has riot scrùpled to hold to bo 
binding authorities upon the point in Gee v. PrUdiard, 2 Swanst. 4Q3." 

If this be the law, where the right of publication is in question, as- 
suredly it is not less so in a case where third persons, having obtained 
possession of private letters, are seeking to make them the subject of sale 
and purehase, without the consent of the writers. Nor do I think the 
court should hesitate to apply the principle hère, although the writers 
are not theniselves interposing for équitable relief, since, if the property 
right is J^et retained by the writeirs, no lawful sale of the letters can be 
made. In Eyre v. Higbee, 22 How. Pr. 198,— decided by Judges Godld, 
MtJLLW; and Ingraham, ail concurring, — itwas adjudged that lettersin 
regard to matters of business or friendship, although they pass to an ex- 
ecutor or admînistrator, are not assets in their hands, and cannot be 
màde the subject of sale or assignaient by them. This judgment of tbe 
court was made expressly to rest upon the principle that "the property 
which the réceiver of letters acquîres in them is not such a property as 
the holder must hâve in order to make them assets." 

Motion for à new trial overruled. 



Unsell v. Hartford Life & Annutty Ins. Co. 
(Circuit Court, E. D. Missouri, E. B. October 14, 1887.> ' 

ISStrRANCB — FOBPBIT0KB— WaIVER. 

Wlien a policy of lif e Insurance provîdes that paymenta of preminma should 
be made on a given day or days, and that, in default of such payment at the 
time specifled, the policy should be void, but the company issuing such policy 
afterwards pursues a practice of acceptin^ premiuma after the time of pay- 
ment specifled in the policy, without insisting upon the forfeiture, then such 
practice of receiving premiums overdue opérâtes as a waiver of the right of 
forfeiture. 
8am:e. 

A receipt of an insurance company for an overdue premîum contained the 
foUowing condition: "It being understood that the receipt by this company 
of payments after date due is only on condition thait the member is alive, 
and in good health, at the date of such receipts." Helâ, that auch receipt, 
even thou^h it be for an assessment paid after it was due, does not tend to 
show a waiver by the company of its right of forfeiture for non-payment of 
dues at maturity, except in the évent that the assured is alive and in good 
health when payment is tendered. 

ISSUKANCB— PbOOF OF DBATH — WaIVBB. 

PlaintiflE, in an action on a policy of insurance, was under no obligations to 
make out formai proof s of death of her intestate after the insurance company 
had àdvised her that they did not recognize the policy as being in force, and 
bad refused payment on that ground. 
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4. iNtEKEST— On InsUEANCH POLICT. 

In estimating damages in an action on a policy of Insurance, interest may 
lie Coniplited on the face ol the policy from the time it was payable. 

Geo: D. Éeyrwlds, ÎOT plidntiS. 
KruM & Jonas, for défendant. 

Thayeb, J., (charging jury orally.) This case lies withjn a very narrow 
compas?, Under the view which the court takes of it, and has taken from 
the beginning. The suit is on six policies, or, as they are termed, "cer- 
tificates of membership," igsued by the Hartford Life & Annuity Insur- 
ance Company to E. J. tJnsell. It seems that thèse policies contemplated 
payments of three kinds, to be made by the holder of the same. 

(1) He was required to pay $10 on each $1,000 ofinsurance taken 
out, to make up what is known as a trust or guaranty fund. With that 
dass of payments you hâve nothing to do, as no charge of a default in 
such payments has been made. 

(2) As losses occurred, the holder of thèse policies of Insurance was 
required to stand his pro rata assessment, to make up a fund to pay such 
losses. You bave nothing whatever to do with tbat class of payments. 
For aught that appears, thoae payments were ail duly made. 

The policy also required the assured to pay $â per annum for each 
thousand dollars ofinsurance, which went to make up a fund to pay the 
operating expenses of the company, and those payments were to be made 
in advance. The policy contemplated that those annual dues, as they 
are called, should be paid for the full year in advance, or paid monthly 
in advance, or quarterly in advance, just as the parties might agrée. 
The controversy hère is over the payment of those annual dues. One 
condition of the policies is as follows: 

"The Iiolder of tliis certifleate further agrées and accepta the same upon tha 
express condition that if either the monthly dues, assessments, or the pay- 
ment of the $10 towards the safety fund as hereinbefore required, are not 
paid to said company on the date due, then this certifleate shall be null aud 
void, and of no effect, and no person shall be entitled to damages or the re- 
cbvery of any moneys paid for protection while the certifleate was in force, 
either from said company Or the trustées of the safety fUnd." 

Now, the answer in this case stàtes that the annual dues were ail paid 
up to and including the thirty-first of December, 1885; that the annual 
dues which matured on the foUowing day — that is, January 1, 1886, 
—were not paid, and were not paid during that month; and that the as- 
sured died on the twenty-eighth of January, 1886; and that, by virtua 
ofthe provision of the policy above stated, the pplicy was null and void, 
and of no efi'ect when he died. 

That is a perfectly good défense to this action, if it is true, and it is 
conceded by the plaintifif that the dues that matured on January 1, 
1886, were not paid. But the plaintiff seeks to escape from the for- 
feiture of the policy under that condition, by saying that the partieular 
provision of the policy which I bave just read to you had been waived 
by the défendant company, and for that reason the non-payment of the 
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dues on January 1, 1886, did.not work a forfeiture of the policy, and 
the sole question that you must détermine is whether there was or was 
not such a waiver. There is a rule of law applicable to cases of this 
kind, and it is, in substance, as folio ws: 

When a policy of life Insurance provides that payments of premiums shall 
be made on a given day or days, and f urtiier provides that, in default of the 
payment of such prernium on the day or days specifled, the policy shall therë- 
upon become void, or null and void, and the company issuing such policy 
afterwards pursues a practicé of accepting premiums after the time of pay- 
ment specifled in the policy, without insisting upon the forfeiture, then such 
practice on thepart of the company, of receiving premiums which areoverdue, 
opérâtes as a waiver of the right of forfeiture. 

This rule rests upon the ground that the company by its conduct, in 
accepting premiums after they are due, bas led the insured to believethat 
it will not insist on a forfeiture if the prernium is not paid on the day 
that it is due, and that it does not intend to exercise that right, and, for 
that reason, that it would be unjust, under such circumstances, to in- 
sist upon a forfeiture for non-payment of the premiums, after the as- 
sured, by the practice of the company, has been lulled into a state of 
fancied security. It is that rule which the plaintiff invokes to recover 
on thèse policies, and she must stand or fall according as she brings her 
case within that rule. 

She has offered in évidence a number of receipts for annual dues under 
the policies in suit, covering a period from October 10, 1881, down to 
December 31, 1885. The purpose of this proof is to satisfy you that the 
défendant received annual dues from the deceased after they were due, 
on so many occasions, or under such circumstances, as to warrant you 
in finding, according to rulelast stated, that it waived its right to forfeit 
the policies in suit for the non-payment of annual dues at maturity. 
Thèse, then, are the questions which you will hâve to détermine: (1) 
Did the défendant recel ve annual dues after they fell.due? and (2) did 
the défendant receive annual dues on so many occasions, or under such 
circumstances, as would fairly warrant the assured in believing that the 
défendant had abandoned, or did not intend to insist upon, a forfeiture 
of the policy, even though annual dues were not paid at maturity? 

To warrant you in finding that the défendant waived its right of forfeiture 
for non-payment of dues at maturity, the plaintiff must satisfy you (and 
the burden is upon her to show) that the défendant received annual dues 
after maturity on so many occasions, or under such circumstances, as 
would fairly and reasonably induce the deceased to believe that the com- 
pany did not intend to insist upon its right of forfeiture, even though 
the annual dues were not paid at maturity. If the plaintiff has suc- 
ceeded in satisfying you that such was the case, then you must find in 
her favor. If she has failed to satisfy you of such fact, then you should 
find for the défendant. 

There is a class of receipts before you, gentlemen, being receipts for 
dues that were paid apparently after matUrity, which cannot, in any 
view of the case, be regarded in themselves as establishing an absolute 
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wiàivôr, and youwillnotso regard them. I rëfer to a class ofreceîpts 
which coîltain a certain Condition. I wiil read you one Of the receiptsas 
à sample. It is as follows: 

"HABTFOEDi Coiw., Jfanuary 12, 1884. 
"R^cejy^d of E. J.XraselI mpnthly dues on certiflcates 24,981 to 24,985, 
ftve dollars ; dues Januàry 1, liJS'é, tp May 1, 1884, iû ,tl>ô safety f und depart- 
ipént oîÇ tiis Company." 

Thisjs the clause towhiçhl yjrçctyour attention: 

"It being understood that the receipt by this conipany of payments after 
date due 18 only on condition tbat the member is alive, and in good health, at 
the date of such receipts. [Signed] "Stbphen Bàll, Secretary." 

Now, gentlemen^ a receipt of that kind, even thongh it be for dues 
paid after they were due, (and it purports to be.for such dues,) does not 
tend to show an absolute waivei; by the company of its right of forfeiture, 
and thesé receipts were not admitted by the court on that theory. Re- 
ceipts in this form only tend to show that the company would accept 
payments after due, and after a right of forfeiture had accrued to it, in 
the event that the member was alive and in good health. They were 
admitted by the court because I deemed it to be the fairest course to lay 
ail the receipts before you, (those of this form as well as those in other 
forms,) in order that you might see the whole course of dealing between 
the parties, with référence to the payment of annual dues; and be the 
better able to détermine intelligently the question of waiver which is 
hereby submitted to you. 

Now, gentlemen, if on the testimony in the case you are of the opinion 
that the plaintiff has failed to make out a waiver by the company of the 
right of forfeiture, and you will apply to the détermination of that ques- 
tion the principles I hâve defined, then you will find a verdict for the 
défendant. If the plaintifif has established such waiver to your satisfac- 
tion, then you will find in her favor. If you find in her favor, you will 
bave to assess her damages. It has transpired on the trial that after the 
death of her husband she comidaunicated with the company, and asked 
for forms to make out proofs of loss, and was informed that the company 
did not recognize any liability to her. In estimating the damages in the 
case, you may compute interest on the face of the policies from a date 
90 days after the date of the communication which she received from 
the company, to the effect that they did not recognize any liability un- 
der thèse policies, as the policies, were payable 90 days after the receipt 
of proofs of loss. Plaintiff was under no obligations to make out formai 
proofs of death after the company had advised her that they did not 
recognize the policy as being in force, and had refuaed payment on that 
ground. There are two counts in the pétition, and you will bave to 
assess the damages under each separately, and state the damages sepa- 
rately in your verdict. 

In my judgment, under the proof in this case, if you find for the 
plaintifi', she will be entitled to recover $5,000 under the first count, and 
15,000 under the second, together with interest, computed in the man- 
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iier t hâve dîreoted. There is no évidence in this case to warrant you 
in imposing 10 per cent, damages as a penalty for a vexations refusai t© 
pay the policy, and you will not award any such penalty, even though 
you should be of the opinion the plaintiff is entiûed to recover. 



B^ocH V, Price and others. 

, {CHreuit Court, S. D. Misêowi, E. B. October ^4, 1887.) 

JuDOMENT— In Favob dp Co-Dbfendant— Rbs Adjtjdicata. 

In an action brou^ht in a Missouri Btate court against four défendants, judg- 
ment waa rendered in favor of one of them and against the others, as is per- 
mitted by Code Proc. Mo. § 3Ô73. The latter made a motion for a new trial,^ 
and in arfest of judgment, which was overruled in the court below, but sus- 
tained on àppëal oh the ground of insufflcient évidence. The action was sub- 
Sequently dismissed in the state court, but recommeuc^d in the fédéral court 
against ail four défendants pn the same cause of action. HélÂ, that the former 
'' judgment, as far as it relatèd to the défendant in whose favor it was rendered, 
not having'been appealed from, was a bar to the action against him in the 
fédéral court. 

JlftKs A Jîito-q/i!, for plaintiff. 
Q. M.. Napton, for défendants. 

Thayee, J. , (proUy.) In the case of .4. Bloch agaînst WiEiam M. Price, 
Stephen G. Price, Darwin W. Marmaduke, and Ledie Marmaduke, compos- 
ing the allegéd firm of Price, Marmaduke & Co., Darwin W. Marma- 
duke has filed a plea of former adjudication, and the testimony relied 
upon to support the same was submitted the other day for the purpose 
of having the court détermine, in advance of the trial, whether the tes- 
timony was sufScient to support the plea. I hâve looked into the rec- 
ord of the former case, and I find that it was a suit in which the four 
défendants last named were sued on what was alleged to be a joint con- 
tract; ;tha.t> on the trial of the case in the state court, a judgment was 
entered in favor of the défendant Darwin W. Marmaduke, and against 
the other défendants; that it was so entered in accordanee with section 
3673 of the Missouri Code of Procédure, which permits judgment to be 
given "for or against one or more of «eueroi plaintiffs, and for or against one 
or more of séveral défendants. " 

1 find from an examination of the record that no motion for a new 
trial, or in arrest of judgment, was filed with respect to the judgment in 
fa-^^or of Darwin W. Marmaduke, and no appealwas taken from the judg- 
ment in his favor. The record shows that a motion for a new trial and 
in arrest of judgment was filed with respect to the judgment against the 
other défendants, and, the same having been overruled, that an appeal 
was taken, by said other défendants from the judgmçitit rendered against 
them, and that.the judgment was reversed by the appellate court.; But 
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it was not reversed, bèCausè the jûdgment was erroneously entered as 
a^inst only three of the four défendants, when it should h^ve been en- 
tered against ail. It was reversed solely upon the ground that there was 
no évidence in the opinion of the court to warrant a jûdgment even as 
against the three défendants as to whom the lower court awarded jûdg- 
ment. Subsequently, there was a dismissal of the suit in the state court, 
and an action has since been brought on the same cause of action against 
ail four of the défendants in the fédéral court. 

Upon this state of facts I am of the opinion that the jûdgment in the 
state court in favor of D. W. 'Hàrmaduke is a bar to any further pro- 
ceeding as against him on the same cause of action. The record of the 
suit in the istate court, in my jûdgment, amply supports the plea of for- 
mer adjudication. There has been one fuU and fair trial of the issue, so 
far as he is coucemed, in the state court, and a separate jûdgment entered 
in his favor in accordance with a rule of practice thàt is expressly sanc- 
tioned by a; statute of the state. No substatitial reason has been given 
or can be given why the reversai of the jûdgment obtained against thrçe of 
the défendants should opérate as a reversai of the jûdgment entered in 
favor of D. W. Marmaduke. If the plaintiff desired to contest the jûdg- 
ment in favor of D. W. Marmaduke, he should hâve taken an appeal 
therefrom. Not having done so, that jûdgment is now a bar to any 
further proceeding on the same cause of action. There are some décis- 
ions in the state of Missouri to the effect that a jûdgment in a suit at 
law is a unit, and if reversed as to one défendant is necessarily reversed 
as to ail. Smith v. Rollins, 25 Mo. 408; Dicherson v. Ohrisman, 28 Mo. 
135; P'omeroyv. Betts, 31 Mo. 419; Insurance Oo. v. Clover, 86 Mo. 392. 
Thèse décisions j however, bave no just application to a case like the 
présent, in which two judgments were entered in a suit at law, one in 
favor of:a certain défendant, and the other against certain défendants, 
pursuant to a statute that expressly authorized such practice. 



Central Trust Co. of New York v. Texas & St. L. Ry. Co. 
COCrcuit Court, E. D. Missouri, E. D. October 10, 1887.) 

Masteb and Servant— DBPEcTrvB Maohihbhs-— Knowledge. 

Plaintiff, while assisting as a brakeman in making up a train by the direction 
or with the consent of the yard-master, who had authority to employ necessàry 
assistants in his department, was thrown violently from the end of the train 
by the sùdden slack of the train caused by the engineer reversing the engine 
to arrest the speed of the train as it was running down grade, such reversai 
being rendered necessàry because of a def ect in a brake which had existed for 
four or flvé months, and was known to the f oreman of the round-house. whosé 
duty it was to repair the defect, but was not known to plaintiff. Held, that 
plaintiff WM entitled to recover for the injuries caused by the fall. 

Same— LiABiLiTT pob Négligence- Voluntbeb—Tkbspasser. 

A person who without pay aasists as a brakeman in making up a railroad 
train by the direction or with the express permission of a yard-master who 
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has authority to employ necessary assistants in his department, is not a tres- 
passer on the train, but a servant of the company, and it will be liable to 
him for an injury resulting frôm the use of a détective braise. 
8. Equity— Master's Repoet— Finding of Fact. 

When a claim pref erred by intervening pétition against receivers appointed 
in an équitable proceeding ig referred to a master for hearing, and is of such 
nature as would ordinarily be tried by a jury, tlie court will not, on exceptions 
to the master' s report, set aside his flnding on an issue of fact, unless the tes- 
timony returned produces a flrm conviction in the mind of the court that the 
master' s flnding is erroneous, and that there is not suiBcient testimony to sus- 
tain it. 

On Exceptions to Master's Report. 

Elmeiom Smith, for Central Trust Co. 

PhiUipa & Stewart, for Texas & St. L. Ry. Co. 

C. G. B. DrumTrumd and James P. Dawson, for intervenor. 

Thayer, J., (oraRy.) We hâve examined the report of the master on 
the intervening pétition of Edward Kennedy in the case of the Central 
Trust Company against the Texas & St. Louis Railway Company in Mis- 
souri and Arkansas, and we hâve also examined the exceptions taken to 
that report. Prom an examination of the master's report it appears that 
he has made the foUowing findings of fact: That the intervenor, at the 
time he sustained the injury complained of, was lawfuUy on board of a 
train that was being operated by the receivers at Birds Point, Missouri, 
and was serving them in the capacity of a brakeman ; that the brakes of 
the engine attached to the train upon which he was working were out 
of repair and in a defective condition, — the defect being of such a char- 
acter that, as the train was backing into the dépôt yard, on a down 
grade, the engineer found it necessary to reverse the engine in order to 
arrest the backward motion of the train, (within the desired space;) that 
by reason of the reversai of the engine, when the slack of the train was 
taken up, a sadden shock or jerk was communicated to the rear car of 
the train on which the intervenor was standing, which precipitated him 
from the end of the car to the track, and led to the loss of one of his 
limbs. The master has further found that the defect in the brake of the 
engine had existed for a period of four to âve months; that it was known. 
to the foreman of the round- house, whose duty it was to repair the de-' 
fect, but that the particular defect in the brake was not known to the in- 
tervenor, and he has accordingly recommended an allowance in favor of 
the intervenor in the sum of $3,500. The report contains several other 
findings of fact conûrmatory of other charges of négligence made in the 
intervening pétition, but it is unnecessary to allude to any other finding, 
as the findings I bave just stated, if they are supported by the testimony, 
are sufficient to warrant the recommendation of the master. 

The légal conclusion to be deduced from the findings of the master, as 
before stated, is that the receivers violated their duty to the intervenor 
in failing to supply machinery and appliances that were ordinarily safe 
and sui table for the work in hand, which neglect of duty was the proxi- 
mate cause of the injury sustained. In other words, the findings of the 
master bring the case clearly within the rule that an employer is liable 
v.32F.no.7— 29 
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to an employé for injuriés sustained by reason of defects in machinery, 
tools, or appliances which render them unsafe for the particular uses to 
which they are applied, prpvided the defect is known to the emploj'er, 
or might hâve been known by the exercise of ordinary care. Hough v. 
Raaway Co., 100 U. S. 213; Railway Go. v. McDanids, 107 U. S. 454, 
2 Sup. et. Kep. 932. 

Turning, now, to the question whether the master's findings were war- 
ranted by the évidence, it may be remarked, in the first instance, that 
there is no reason whatever to doubt the accuracy of the master's finding 
that the brakes upon the engin e were out of repair, and that they had 
been out of repair for some months, and that the fact was known to the 
foreman of the round-house, whose duty it was to repair the brake; nor 
is there any reason to question the acQuracy of the master's finding that 
the intervenor was thrown froni the train by a sudden shock communi- 
cated to the car on which he was standing, by suddenly stopping the 
motion of the train. There is a conflict of évidence upon the point 
whether on the occasion ôf the injury the engineer reversed his engine 
to stop the baekward motioa of the train, in conséquence of the brake 
being defective, and whether such reversai caused a greater shock than 
would hâve been occasioned if the brake had been in order, and the 
■irain had been stopped in the usual manner by the use of the brake 
«ilone. In other words, there is a controversy as to whether the defect 
în the brake was the proximate cause of the injury. The master dis- 
«usses the évidence on that point, and concludes that it is established by 
a prépondérance of évidence that the engineer reversed the engine on the 
•occasion of the accident. We bave reviewed the évidence on that issue, 
and while we are not prepared to say with the master that there is a 
prépondérance of évidence, yet we are clearly of the opinion that there 
is such a conflict in the teslimony on that issue that the court would not 
be authorized to overrule the master's finding. In this connection it is 
proper to say that in this class of cases, which présent issues that are or- 
dinarily triable by a jury, we will not set aside the finding of a master 
on an issue of fact, unless the testimony on which the finding is based 
is of such chàràcter as to produce a firm conviction in our minds that 
the finding is erroneous. In the présent case we hâve no such convic- 
tion after reading the testimony. 

Objection is also made to that part of the master's report which finds 
that intervenor at the time of the injury was lawfully on the train, serv- 
ing the receivers in the capacity of brakeman. The receivers' counsel 
contends, in' effect, that intervenor was a trespasser on the train, and that 
the receivers owed him no duty. We hâve also examined the évidence 
on that point, and cannot agrée with the receivers' counsel. The évi- 
dence shows, in our judgment, that the intervenor was either directed by 
the yard-master to assist him in the capacity of brakeman in making up 
the train in question, or 'that intervenor volunteered to render such as- 
sistance, and that the yard-master aecepted his services, and gave him 
permission to so assist. Inasmuch as the yard-master was shown to bave 
authority to employ necessary assistants in his department, it makes no 
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différence in qùr estimation: wliether interV-enor was a mère volunteer 
Serving with the express permission pf the yard-master, or whether he 
was expreâsly ordered to assist in the work undertaken. In either event 
he was not a trespasser on the train. He stood in the relation of a serv- 
ant of the receivers, and they owed him the same duty that they owed 
to any other employé. Whart. Neg. § 201, and cases cited. 

The resuit is that the exceptions to the master's report will be over- 
ruled, and the report will be confirmed. 



SotJTHERN Pac. E. Co. V. PooLB and others 

Same •». Davis and others. 
{Oircuît Court, N.D. Oalifornia. August 22» 1887.) 

1. Public Lands — Eailboad Gkants —Southern Paciïic Kailhoad Company. 

The land grant to the Southern Pacific Railroad Company of California 
under the act of congress of March 3, 1871, incorporating the Texas Pacific 
Railroad Company, is valid; and a road having been completed fromTehach- 
api pass, along the line provided for, to the Colorado river, as required by 
the act, the title to the lands granted haa fully vested in the Southern Pacific 
Railroad Company of California. 
%. Bamb. 

The twenty-third section of said act (16 St. 579) grants to the Southern Pa- 
cific Railroad Company of California "the same rights, grants, and privilèges 
as were granted to the same company by the act of July 37, 1866, incorporat- 
ing the Atlantic & Pacific Railroad Company." And"those "rights, grants, 
and privilèges" were the same, along its authorized line, as were granted to 
the Atlantic & Pacific Railroad Company. 14 St. 399, § 18. 
8. Same — Amending Articles op Incorporation. 

The original articles of association of the Southern Pacific Railroad Com- 
pany of California did not specify, as one of the objects of the incorporation, 
the construction of a line of railroad from Tehachapi pass to the Colorado 
river, in the south-eastern partof the state; but, atthetimeof the passage of 
the act of congress of 1871, incorporating the Texas Pacific Railroad Com- 
pany, there was in force the act of the législature of California of March 1, 
1870, authorizing any corporation then existing, or thereafter to be formed, 
to amend its articles of association, by making and flling amended articles in 
the same ofiice where the originals were filed; also, a statute authorizing 
railroad corporations to consolidate with each other. And the articles of as- 
sociation of said company were amended immediately after the passage of 
the Texas Pacific act, so as to embrace the road therein provided for in the 
objects of the corporation, and the company consolidated with other com- 
panies in pursuance of the statute. The road constructed as provided for in 
the Texas Pacific act was thereafter completed in accordance with the pro- 
visions of the act. Héld, that the proceedings were valid, and the road after- 
wards built was constructed in pursuance both of the laws of California and 
of the acts of congress, and that the title to the lands granted vested in the 
Southern Pacific Railroad Company of California, as it existed after the 
amendment of its articles of association, and its consolidation with othei 
roads. 
4. Samb— Epfbot op Filing Map op Général Location. 

The flling of the map of gênerai location of the line of the road, by the 
Southern Pacific Railroad Company of California, in pursuance of the act of 
congress, Innred to the benéflt of the Southern Pacific Railroad Company of 
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Californîa, as ît existed after its consolidation, and the amendment cf îts ar- 
ticles of association, as the successor in interest of the corporation, as it ex- 
isted at the time of the passage of the act of congress, and of the flling of said 
map, even if the two corporations cannot be considered as, technically, the 
same corporation. 

{Syllabus by the Court.) 

In Equity. 

Joseph D. Eedding, for complainant. 

J, P. Meuac, {Edwin Baxter and Q. WUey WeUs, of counsel,) for re- 
spondents. 
Before Sawyee, Circuit Judge. 

Sawyeb, J. The case of Railraad Co. v. Orton, 6 Sawy. 157, Ipost, 
457,] involved the validity of the land grant to the Southern Pacific 
Railroad Company, from San José to the intersection of the road with 
the Atlantic & Pacific road at the Needles, on the Colorado river, under 
the act of congress of July 27, 1866, incorporating the Atlantic & Pa- 
cific Railroad Company. The law was elaborately examined and dis- 
cussed in that case. The décision was rendered in 1879, some eight 
years ago; and as the suprême court has never been called upon to re- 
view the law as then laid down, although vast interests were involved, 
and the litigation was by no means conducted without acrimony, the 
conclusions reached seem to hâve been acquiesced in. Some other cases 
were soon after tried in this court, in which the law, as adopted in that 
case, after further discussion by eminent counsel, was adhered to. I 
shall, therefore, regard that décision as the settled law of the land, so 
far as itapplies to the land grant under the act incorporating the At- 
lantic & Pacific Railroad Company, and so far as the principles therein 
adopted are applicable to railroad land grants under other acts of con- 
gress of a similar character. 

The présent case involves the validity of the land grant under the act 
of congress of March 3, 1871, incorporating the Texas Pacific Railroad 
Company; by the twenty-third section of which the Southern Pacific 
Railroad Company of California is authorized to build a railroad from 
Tehachapi pass, by the way of Los Angeles, to connect with the Texas 
Pacific Railroad on the Colorado river, at the south-eastern corner of the 
state. The twenty-third section of this act (16 St. 679, § 23) grants to 
the Company in aid of the work "the same rights, grants, and privilèges 
as were granted to the Southern Pacific Railroad Company of California 
by the act of July 27, 1866," incorporating the Atlantic & Pacific Rail- 
road Company. And those " rights, grants, and privilèges" were the 
same along its authorized line as were granted to the main road — the At- 
lantic & Pacific Railr(3ad. 14 St. 299, § 18. Substituting the words 
*• Southern Pacific Railroad Company of California" for the words "At- 
lantic & Pacific Railroad Company," in section 3 of the act of 1866, in- 
corporating the Atlantic & Pacific Railroad Company, and striking out 
the words inapplicable, we hâve what the act of 1871, incorporating the 
Texas Pacific Railroad Company, granted to the Southern Pacific Rail- 
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road Company of California, for constructing the Une from Tehachapi 
pass, by way of Los Angeles, to Fort Yuma. It will then read as foUows: 

"And be it further enacted, thatxthere be, and hereby is, granted to the 
Southern Pacific Railroad Company of California, its suocessors and assigns, 
for the purpose of aidmg in the construction of said raUroad and telegraph 
line * * * and to secure the safe and speedy transportation of the mails, 
iroops, munitions of war, and public stores, over the route of said line of rail- 
way and its branches, every alternate section of public land, not minerai, des- 
ignated by odd numbers, to the amount of * * * ten alternate sections 
of land per mile on each side of said railroadline * * * wherever, on the 
line thereof, the United States hâve f uU title, not reserved, sold, granted, or 
otherwise appropriated, and free from pre-emption or other claims or rights 
at the time the line of said road is designated by a plat thereof flled ia the 
office of the commissioner of the gênerai land-offlce." 14 St. 294, § 3. 

See RaUroad Oo. v. Dull, 10 Sawy. 511, 22 Fed. Rep. 489, and cases 
cited on this point, and on the character of the grant. 

The original articles of incorporation of the Southern Pacific Railroad 
Company of California, filed before the passage of either the Texas Pa- 
cific act of 1871, or the Atlantic & Pacific act of 1866, stated Ûiat it was 
formed — 

"For the purpose of constructing, owning and maintaining a railroad from 
some point on the bay of San Francisco, and to pass through the couuties of 
Santa Clara, Monterey, San Luis Obispo, Tulare, Los Angeles, and San Diego, 
to the town of San Diego, in said state; thence eastward, through the county 
of San Diego, to the eastern. line of the state of California, there to connect 
with a contemplated railroad from the eastern line of the state of California 
to the Mississippi river. " 

As neither the act of 1866 nor of 1871 had then been passed, although 
one or both were in contemplation, it could not be known at what point 
on the eastern line of the state a road could connect; hence, the line of a 
road like the contemplated one, intend ed to connect with a road to the 
Mississippi, and its terminus on the eastern line of the state, could not 
be definitely located, and it was, necessarily, left îndefinite. It will be 
seen that a direct line of road from Tehachapi pass, through Los Angeles, 
thence on to the Colorado river, could not pass through San Luis Obispo 
county, to the city of San Diego, although it would pass through the 
other counties named and through the eastern part of San Diego county. 

After thus filing articles of association, the Atlantic & Pacific act was 
passed in 1866, and the Texas Pacific act on March 3, 1871, whereby the 
point of connection of both roads on the eastern line of the state could 
be, proximately, located. On March 1, 1870, the législature of Califor- 
nia passed a gênerai act, authorizing any corporation already formed, or 
thereafter to be formed, to amend its articles of association, by making 
and filing amended articles in the same ofiice where the originels were 
filed. St. 1869-70', 107. And the gênerai statutes providing for incor- 
poration of railroad companies authorized any one or more of such cor- 
porations to consolidate into one, carrying with them ail the assets, 
rights, etc., to the Consolidated corporation. As we bave seen, the 
Texas Pacific act was passed March 3, 1871 . The Southern Pacific Rail- 
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road Company of California, in order to secure the grant to it made by 
this act, promptly, within a month afterwards, filed its niap of gênerai 
location with the commissioner of the gênerai land-office. And as the 
line of the road, as set out in the original articles of association, would 
not run from Tehachapi pass through Los Angeles, and thence by direct 
line to the Colorado river, or from San José by direct route to the Nee- 
dles, the point of intersection with the Atlantic & Paqific Railroad, in 
order to remove ail question as to its authority under the laws of Cali- 
fornia, as well as the acts of congress, to build roads on the lines speci- 
fied in the two acts of congress, and to avail themselves without question 
of thèse respective grànts, on April 15, 1871, within a month after the 
passage of the Texas Pacific act, in pursuance of the said gênerai act of 
California of 1870, authorizing any corporation to amend its articles of 
association, filed, in ail respects as prescribed by the act, amend ed arti- 
cles of association, and articles of consolidation with sundry other roads, 
in which the object and purpose of the corporation, as expressed in the 
amended articles, are as follows: 

"Art. 2. ïhe object and purpose of said new corporation shall be to pur- 
chase, construct, own,maintain, and operate a continuous Une of railroad from 
the city of San rraneisço, in the state of Calif orn ia, tlirough the city and county 
of San Francisco, the eounties of San Mateo, Santa Clara, Monterey, Fresno, 
Tulare, Kern, San Bernardine, and San Diego, to some point on the Colorado 
river, in the south-eastern part of the state of California, a distance of seven 
hundred and twenty miles, as near as may be; also, a line of railroad from a 
point at or near Tehachapi pass, by way of Los Angeles, to the Texas Pacific 
Bailroad, at or near the Colorado river, a distance of three hundred and twen- 
ty-four miles, as near as maybe; also, a line of railroad from the townof Gil- 
roy, in the county of Santa Clara, in said state, passing through said county, 
and the eounties of Santa Cruz and Monterey, to a point at or near Salinas 
city, in said last named county, a distance of forty-flve miles, as near as may 
be; also, such branches to said lines as the board of directorsof said new cor- 
poration may hereafter consider advantageous to said corporation, and direct 
to be established. " 6 Sawy. 169, post, 464. 

Thus, under the amended articles, the company, whatever its powers 
might hâve been under the old articles, was fully authorized and em- 
powered to build both the lines from San José, to connect with the At- 
lantic & Pacific at the Needles, and the line from Tehachapi pass, through 
Los Angeles, on a direct line to Fort Yuma, and there to connect with 
the Texas Pacific. The very purpose of the amendment was to remove 
ail doubt as to its right, under the state law, to construct those lines, and 
to enable the company to build the road, strictly in accordance with the 
laws of California, as it is insisted by the défendant that the récent act 
tequires, and it was adopted immediately after the passage of the Texas 
Pacific act, when it coUld for the first time be known, proximately , where 
the point of connection must be. Very soon after this amendment of the 
articles of association, the Southern Pacific Railroad Company formally 
passed a resolution accepting the grant, and directed it to be forwarded 
to the secretary of the interior at Washington. 

The road was, subsequently, within the time prescribed by the stat- 
ute, fully completed, put in opération, and accepted by the président, 
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as prescribed in the act. It bas ever since been in opération, in ail re- 
spects as required by tbe law, and the land grant, if valid, bas becopie 
fully veated under tbe acts of congress. 

Tbe défendant demurs to tbe second amended bill, stating, with oth- 
ers, substantially, tbe foregoing facts, and insists, tbat, upon tbis state of 
facts, the grant is invalid. Tbe ground of invalidlty asserted, and re- 
lied on, is, tbat at tbe date of the passage of tbe act of congress, Marcb 
3, 1871, the Southern Pacific Railroad Company was not authorized by 
its charter to build the Une of road from Tehachapi througb Los Ange- 
les, to connect with tbe Texas Pacific road, and as by the twenty-third 
section of tbe act, tbat company was "only authorized, aubjed to the laws 
of Cdifomia, to construct a line of railroad from a point at or near Techa- 
chapi pass," etc., the grant -was, necessarily, inoperative and void. It 
does not appear to us tbat there is even plausibility in tbis point. It 
raay be conoeded, for the purposes of the argument, tbat the company 
did not, at the moment of the passage of tbe act, bave a légal capacity, 
by the laws of California, to construct the road Qp tbat line. There 
werelawsin force at tbat moment, bowever, that enabled tbe corpora- 
tion, by its own voluntary act alone, without any further législation, to 
qualify itself to construct tbe road strictly in ail particulars " subject 
to tbe laws of California." It was authorized by its own act to amend 
its articles of incorporation, so as to enlarge the scope of its objects to 
such an extent as to embrace tbis road, if not before included wilhin its 
specified purposes, and it, immediately, did so. The road was con- 
structed in ail respects in strict conformity to the laws of California, as 
they then existed. Tbe act of filing a map of tbe gênerai location was 
an act performed, not under the laws of California, but under tbe provis- 
ions of the act of congress, by the corporation designated in the act, as 
fixing the time when tbe right should attach, as against other parties 
seeking to acquire an interest in tbe lands, and we bave no doubt that it 
was effectuai for the purpose. 

It is also urged, that upon the ainendment of the articles of associa- 
tion and the consolidation with other corporations, but under tbe same 
name, a new corporation was created; and that tbe corporation thatbuilt 
the road is, therefore, not the same corporation as tbat to which the grant 
was made. Concède tbis to be so, technically considered, for the pur- 
poses of the argument, it does not foUow tbat tbe grant fails. Even on 
that theory, tbe corporation which built the road is the successor in in- 
terest of tbe corporation named in tbe act of congress. So far as tbe 
amendment is concerned, the corporation is really thç same, with en- 
larged powers, or larger soope in its purposes; else it would not be an 
amendment, but a dissolution and création of another independent corpo- 
ration. 

It is, certainly, contemplated by the statute tbat the corporation, with 
amended articles, shall continue to hold and to administer the property 
and assets, succeed to ail tbe rights and franchises of the former corpo- 
ration, and be charged with ail its liabilities. So the consolidated cor- 
poration was designed to merge ail the property, assets, rights, fran- 
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chises, and liabilities of the former corporations, which are the constit- 
uen-fé of the new one. 

Besides, section 2 of the Atlantic & Pacific act, imported into the 
Texas Pacific act, by virtue of section 23 of the latter, and section 18 of 
the former, giving to the Southern Pacific Railroad Company of Cali- 
fornia "the same rights, grants, and privilèges, and subject to the same 
limitations, restrictions, aiid conditions" prescribed in the former act, 
expressly says tbat the lands are granted to the company, "ita successors 
and asdgns." 

If the Consolidated company^ with amended articles of incorporation, 
is not, technically, the same corporation referred to in the Texas Pacific 
act, it is, substantially and practically, so. If not, it is, certainly, its 
successor, or assign, and is thus within the express provisions of the 
grant. 

The Central Pacific and Western Pa;cific companies hâve also Consoli- 
dated, and ail thesé companies that bave built roads under thèse land 
grants hâve been treated both by the United States government, and the 
state of California, as having acted in pursuance of thè laws both of con- 
gress, and of the state. The roads constructed by them hâve been duly 
accepted by the président, in the mode prescribed by law, as having 
been' properly constracted by the congressional grantees, under the sev- 
eral acts of congress. 

The Central Pacific Railroad Company had no authority at ail, under 
its certificate of incorporation, to construct ail that part of its road from 
the east line of the state of California to Ogden, — over 600 miles. Sink- 
ing Fand Cases, 99 U. S. 728. Yet its road bas been completed and ac- 
cepted, and the lands granted by the act of congress to a large extent 
patented. 

Notwithstanding the fact, that the building of the Central Pacific Rail- 
road from the state line to Ogden, is not mentioned in the articles of in- 
corporation of the Company, the suprême court of the United States, in 
the Sinking Fund and other cases, has, repeatedly, recognized the ca- 
pacity of the Central Pacific Railroad Company to lawfuUy construct this 
part of its road, and receive the aid provided; and has held the corpo- 
ration to ail its responsibilities under the acts of congress, which itcould 
not hâve, lawfuUy, done, if ail thèse acts were void, for want of a légal 
capacity in the company to do the work, accept the bonds and lands 
granted, and incur the liabilities thereby imposed. If this land grant 
in question is void upon the grounds stated, are aU the grants to the 
Central Pacific, Western Pacific, and Southern Pacific, and such of the 
eastern roads receiving grants as hâve amended their charters and Con- 
solidated, also void, for similar reasons? 

If the position urged be correct, are the purchasers and présent own- 
ers of the many millions of acres of land so granted, and sold, by thèse 
several companies wholly without title? Thèse grants should not be 
nullified, and the vast interests that hâve grown up under thein, should 
not be destroyed, or disturbed, except upon grounds less purely tech- 
nical, and far moré substantial, than those urged to show the invalidity 
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of the land grant now under considération. But this is not a question 
that can be raised by the défendant. Whether the Southern Pacific 
Railroad Company has transcended its powers, and received a grant of 
land to which it was not entitled; whether it has abused, misused, or 
exceeded its corporate powers, — is a question between it and the state. 
The State has not complained. The United States, and the state, being 
satisfied, strangers cannot complain. See RaUroad Co.-v. Orton, 6 Sawy. 
180, (post, 470,) where this question is fully discussed, and the numer- 
ous authorities sustaining the position cited. 

In our judgment, there is no merit in the demurrer, and it must be 
overruled. It is so ordered, with leave to answer on the usual terms. 



SOUTHEKN PAO. E. Co. V. ObTON.* 

(Oireuit Court, D. California. December 15, 1879.) 

1. SouTHEES Paoipio Raileoad Gbaht. 

The road, to aid the construction of whieh a land grant was made to the Southern 
Pacific Kailroad Company by the act of congress of July 27, 1866, ineorporating the 
Atlantic & Pacific Railroad Company, was inteuded by congress to be a road Con- 
necting with the contemplated Atlantic & Pacific Road at such point ou said road, 
near the intersection of the thirty-fifth parallel of latitude and the eastern Une of 
the state, as the Southern Pacific Railroad Company should deem most suitable 
for a railroad Une from said point of connection to San Francisco ; the said point 
of connection, and the Une of road thence to San Francisco, to be determined and 
located by the Southern Pacific Railroad Company. 

2. Location op Road. 

The Une of the road designated on the plat thereof, filed by the Southern Pacific 
Railroad Company in the Oflice of the coiniuissioner of the gênerai land-nffice on 
January 3, 1867, is located in pursuance of the terms of said act of congress, and ia 
properly located under said act. 
8. Effect of Grant and Filihq Plat. 

The grant niade by said act is a présent gênerai grant of the qnantity of land speo- 
ified in the act; and immediately upon filing the plat, the fren«raï grant became 
spécifie, and attached to ail the odd sections of land situate within the prescribed 
limita on each side of the designated Une, then owned by the government, to which 
no other right had attached prior to the filing of said plat. 
4. Withdeawal fbom Pee-bmption. 

Immediately upon the filing of the plat, tbe odd sections designated were with- 
drawn from pre-emption or other disposition, by force of the act itself, proprio 
vigore, without any order of the secretary of the interior, or notice other than that 
afforded by the filing of the plat itself. 
6. Sams. 

The lands having been set apart to aid in the construction of a railroad, and ab- 
solutely and unconditionally withdrawn from pre-eniption, no pre-emption right 
could be acquired in them while so situated, even if the grantee at the time was 
unauthorized under the state law to take a perfect title. 

6. POWEK OF SSCEETABY TO ReSTOSE LaNDS WiTHDEAWN PBOM PeE-EMPTION. 

The withdrawal of the lands from pre-emption by the statute being absolute and 
witliout conditions, the secretary of the interior had no power to repeal or modify 
the statute, or restore the lands to their former condition. The withdrawal being 
unconditional by force of the statute, they could only be reopened to pre-emptiou 
by statutory authority. 

'This opinion was filed before commencement of publication of the Fédéral Reporter, 
Hnd ia now published in connection with the case of Southern Pao. R. Co. v.Poole,arite, 
^1. 
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7. TlILE OF COSPORATION TO LANDS— TkESPASSEES. 

Where a corporation, authorized to receive grants of land for the purposes of the 
corporation, brings an action against a trespasser to recover possession of lands 
grauted to it, siich treapaaser will not be heard to question the title of the corpora- 
tion, on the ground that it had no anthority to take them. This is a question be- 
tween the state and the corporation. 

S. MlSUSB OF COSPOBATE PbANCHISE. 

"Whetherft corporation has misuaed or abused its franchise Is a question between 
the state and tbe corporation, which cannot be raised or litigated in an action be- 
tween the corporation and private parties. 

9. AoT op Apeil 4, 1870, Constitutional. 

The act-passed by tlie législature of Calîfornia, April 4, 1870, authorizing the 
Southern Paoiflc Eailroad Company to change the line of its road, accept the con- 
gressional grânt of land, and construct ita roada aa provided in the act of congresa 
incorpoi'àting the Atlantic <fc Pacific Eailroad Company, was not pasaed in viola- 
tion of section 31, art. 4, Const. Cal., providing that corporations "shall not be 
crecUed by spécial act, except for municipal purposes." 

10. Construction of State Constitotions. 

The settled ruie of construction of state constitutions is that they are not spécial 
grants of powers to législative bodies, but fl^enemi grants of ail législative powers not 
actnally prohibited or expresaly èxcepted. It is e^ually well settled that the excep- 
tion must be stricUy conatrued. The construction is strict against those who stand 
on the exception, and libéral in favor of the government itself. 

11. Same. 

Under the established rule of strict construction, applicable to state constitutions, 
an act of the législature should never be declared unconstitutional, unless there is 
a clear répugnance between the statut© and the organic law. 

12. EssBMIAi/ Attribtjtes op a Cobpobatiok. 

The essence of a corporation oonsists only of a capacity to hâve perpétuai succes- 
sion utider a spécial dénomination, and an artiflciaj form ; and to take, hold, and 
grant property, contract obligations, and stie and besued, by its corporate name; 
and' a oàpadity by its corporate name to receive, and enjoy in common, grants of 
privilèges ad4 immunities. 

13. CoEPOEATtOK A FRANCHISE. 

The right to be a corporation is a distinct, independent franchise, complète 
within itself, having no necessary connection with other distinct franchises, which 
are thesubjects of législative grant, and which raay or may notbe given to corpo- 
rations once created, as well as to natural persons, as to the législature may seeui 
advisable. 

14. COEPOEATE POWEES. 

Corporate powers, strictly speakîng, are such as are peculiar to corporations, and 
essential to their being, and not such powers as are usnally, or may be, posaessed 
and enjoyed indifTerently by corporations and natural pérsons. 
16. Cbbation 6p Cobpobaiion. 

Thé creatîdii of a corporation is the bringing into being of an artificial person 
having the essential attributesof a corporation, — the création of thedistinct and in- 
dependent franchise called a corporation, — which, when created, has a capaoity, 
aniong other things, by its corporate name, to receive and enjoy such other fran- 
chises, privilèges, and inimnnitiea, property and rights, as the législature itself, or 
other persons, with its permission, may grant tO it. 

16. Feanchises, etc., Geanted to a Coepoeation. 

The grantingof independent franchises, other than the spécifie franchise consti- 
tuting a corporation, and of other privilèges and powers, to a pre-existing corpora- 
tion, are not acta créative of a corporation, but acts regulating the conduct of the 
existing corporation in its relation to and intercourse with the public and other 
. persons, natural and artificial. 

17. Cebation of Coepoeation, 

The giving of authority to change the line of its road to the Southern Pacific 
Eailroad Company, a pre-existing corporation, by the act of April 4, 1870, is not an 
act creating a corporation, in whole or iu part, and is not the création of a new cor- 
porate power. 

18. State Constitutions — Settled Consteuction. 

The settled construction of the provisions of a state constitution by the highest 
court of the state, when not in couflict with any provision Of the constitution of 
the United States, will be adopted and foUowed by the national courts, whatever 
their opinion mav be as to the correctness of such settled construction. 
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19. CoNFLICTING CoNSTETICnONS. 

In 1863, the guprenie court of California construed a provision pf the state consti- 
tution, which constrnction reniained unquestioned by the courts for 11 years, dur- 
iiig whicli lime nmch législation of a simil'ar oharacter to tliat in question, and 
aniong it that involved in this case, was had, under which important rights had 
become vested. Xn 1874, the suprême court, being differently constituted, pver- 
Tuled the prior décision ; three of the six justices who sat in the two cases having 
taken one view, and three tlie other. The suprême court is now to be again reor- 
ganized, with seven members, only one of whom has considered the question as a 
member of the court of laat resort. Held, that the construction is not seUIed wîthin 
the Tule, and the national courts are at liberty to adopt the view which appears to 
them correct. 

20. SotjiHBBN Pacific Eaileoa» Company — Amendment of Akticlks of Associatioh. 

Aniended articles of association were filed by the Southern Pacifie Railroad Com- 
pany, in pursuanoe of the provisions of a gênerai act of the législature of Califor- 
nia, passed March 1. 1870, applicable to ail corporations before created, or to be 
thereafter created. Reld, that if the act of April 4, 1870, is void, the plâintiff had 
fuU authority to bnild the road under said act ot March Ist, and the amended arti- 
cles of association, filed in pursuance of its provisions. 

21. Joint Ebsolction Constbued. 

The "actual settlers," whose rights are directed to be saved by the joint résolu- 
tion of congrcss, passed June 28, 1870, are those who had settled before, and who 
had ezisting vested rights at the date of the filing of the plat, and not those who 
afterwards settled upon the land. The latter could acquire no rights. The grant 
being a présent grant, which attached to tlie speciHc landa at the date of the filing 
of the plat, oongress could not divest the rights of the plâintiff, which had once 
vested, under the act, upon the filing of the plat, except by proper proceedings upon 
failure of défendant to perform the conditions subséquent. 

22. CaSBS DlSTINGTlIBHED. 

Telegraph Co. v. Telegraph Co., 22 Cal. 398, and San Franawco v. Waier - Works, 48 Cal. 
493, considered, and the former approved. 

This is an action to recover possession of certain lands situate in Tulare 
county. The plâintiff claims title under a congressional grant made to aid 
in the construction of the Southern Pacific Eailroad, and a patent issued in 
pursuance of the grant; and the défendant claims as a pre-emptioner. 

The Southern Pacific Bailroad Company became duly incorporated under 
the gênerai statute of tlie state of California of 1861, providing for the incor- 
poration of railroad companies, (St. 1861, 607,) by filing its articles of asso- 
ciation in the office of the secretary of state on December 2, 1865. The act 
requires, among other things, the articles of association to state "the place 
from andto which the proposed road is to be constructed, and the counties 
into and through which it is intended to pass, and its length as near as raay 
be.." Id. 608, § 2. Italso provides, that, upon filing the articles, the parties 
named therein "shall be a body politic and corporate, by the name stated in 
such articles of association, and shall be capable in law to make ail contracts, 
acquire real and personal property, purchase, hold, eonvey any and ail real 
and Personal property whatever, necessary for the construction, completion, 
and maintenance of such railroad, and for the érection of ail necessary build- 
ings and yards, or places and appurtenances, for the use of the same, and be 
capable of suing and being sued, and hâve a common or corporate seal, and 
raabe and altèr the same at pleasure, and generally to possess ail the powers 
and privilèges for the purpose of carrying on the business of the corporation 
that private individnals and natural persons now enjoy." Id. § 3. Section 
17, pt. i; authorizes "such examinations and surveys for the proposed rail- 
road to be made as may be necessary to the sélection of the most advantageous 
route for the railroad. " Part 2: "To receive, hold, take, and eonvey, by deed 
or otherwise, the same as a natural person might, or could, do, such voluntary 
grants and donations of real estate, and other property of every description, 
as shall be made to it, to aid and encourage the construction, maintenance, 
and accommodation of such railroad." Part 6: "To cross, joiu, and unité its 
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raiiroad wifch any other raiiroad, either before or after construction, at any 
point upon its route," etc. Part 7: "To change tlie Une o( its road, in wliole 
or in part, whenever a majority of the directors shall so détermine, as is pro- 
vided hereinafter; but no sucii change shall vary the gênerai route of such 
road, as contemplated in the articles of association of such Company. " Part 
8: "To reçoive by purchase, donation, or otherwise, any lands or other prop- 
erty of any description, and to hold and convey the same in any manner the 
directors may think proper, the same as natural persons might, or could, do, 
that maybe necessary for the construction and maintenance of its road, or 
for the érection of dépôts, turn-outs, workshops, warehouses, or for any other 
purposes necessary for the convenience of such companies, in order to trans- 
act the business usual for such raiiroad companies. " 'Section 18 is as follows: 
"If, at any time after the location of the line of such raiiroad, in whole or in 
part, and the filing of the map thereof , as provided by this act, it shall appear 
to the directors of such company that the same may be improved, such di- 
rectors may, from time to time, alter or change the line in any manner they 
may think proper, and cause a new map' to be filed m the office where the 
map showing the first location is flled, and may thereupon take possession of 
the land embraced in such new location, that may be required for the con- 
struction and maintenance of such road on such new line, either by agreement 
with the owner, or owners, of such lands, or by such proceedings as are au- 
thorized under the provisions of this act, and use and enjoy the same in place 
of the line for which the new is substituted; but nothing in this act shall be 
so construed as to confer any powers on such companies to so change their 
road as to avold any point named in their articles of association, except as 
provided in section 17, subd. 7, of this act." 

The said articles of association, flled December 2, 1865, set forth that the 
corporation was formed "for the purpose of constructing, owning, and main- 
taining a raiiroad from some point on the hay ofSan Francisco, in the state 
of California, and to pass through the counties of Santa Clara, Monterey, San 
Luis Obispo, Tulare, Los Angeles, and San Diego, to the town of San Diego, 
in said state; thence eastward, through the said county of San Diego, to the 
eastern line of the state of California, there to connect with a contemplated 
raiiroad from the eastern line of the state of California to the Mississippi 
river." At the time of the formation of this corporation, Kern county did 
not exist; it having been created ont of the southern part of Tulare and the 
northern part of Los Angeles counties on April 2, 1866. St. 1865-56, 796. 
So that a roadrunning through the western portion of Kern county, as it now 
is, would on December 2, 1865, hâve run through Tulare and Los Angeles 
counties; and the Southern Pacific raiiroad, as now located and eonstructed, 
in fact rujis thi'ough Tulare and Los Angeles counties, as they existed at the 
time of the flling of said articles of association, and that part of it in the prés- 
ent Kern county at no great distance from the line then contemplated, as, ac- 
cording to the articles, it was to pass out of San Luis Obispo into Tulare and 
Los Angeles ^efore reaching Santa Barbara, which is not named in the arti- 
cles, and left to the westward. At this time, also, no authority had been 
given by oongress for thè construction of any raiiroad from tlîe Mississippi 
river to the eastern line of the state of California; although the thirty-third 
and thirty-flfth' parallels of latitude had been publicly discussed as probable 
Unes of future railroads, and it was, therefore, uncertain at what point of the 
line any road to be projected and eonstructed would intersect the eastern line 
of the state. 

This being the condition of things, congress, on July 27, 1866, passed "An 
act granting lands to aid in the construction of a raiiroad and telegraph line 
from the state of Missouri to the Pacific coast. " 14 St. 294. By the first sec- 
tion, the Atlantic & Pacific Eailroad Company was incorporated and author- 
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ized to construct a railroad from the town of Springfleld, in the state of Mis- 
souri, to the western boundary lins of the state; thence "to the head-waters 
ofthe Colorado Chiquito, and thence alon^ the thirty-flfthparallél of latitude, 
as near as may be found suitable for a railway route to the Colorado river, at 
sueh point as may be selected by said company for crossing; thence by the 
most praeticable and eligible route to the Pacific." Section B providés as t'ol- 
lows: "And be it further enacted that there be, and hereby is, granted to the 
Atlantic and Pacific Railroad Company, its successors and assigns, for the 
purpose of aiding in the construction of said railroad andtelegraphline to the 
Pacific eoast, and to secure the safe and speedy transpOrtation of the mails, 
troops, munitions of war, and public stores over the route of said Une of rail- 
way and its brandies, every alternate section of public land, not minerai, des- 
ignated by odd numbers, to the amountof twenty alternate sections per mile, 
on each side of said railroad line, as said company may adopt, through the 
territories of the United States, and ten alternate sections of land per mile on 
each side of said railroad, whenever it passes through any state; and when- 
ever, on the line thereof , the United States hâve f ull title, not reserved, sold, 
granted, or otherwise appropriated, and free from pre-emptionor other claims 
or rights, at the time the line ofsaid road is designated hy a plat thereof, 
filed in the office of the commissloner of the gênerai land-offiee; and whenever, 
prior to said time, any of said sections or parts of sections shall hâve been 
granted, sold, reserved, occupied by homestead settlers, or pre-empted or oth- 
erwise disposed of , other lands shall be selected by said company in lieu thereof, 
under the direction of the secretary of the interior, in alternate sections, and 
designated by odd numbers, not more than ten miles beyond the limits of said 
alternate sections, and not including the reserved numbers." 14 St. 295. 
Section 4 provides that when 25 miles of the road hâve been completed ac- 
cording to the act, inspected by commissioners, and verifled by them to the 
président, "patents of lands as aforesaid shall be issued to said company, cow- 
ftrming to said company the right and title to said lands, situated opposite 
to and coterminous with said completed section of said road." Section 6 is as 
follows: "And be it further enacted that the président of the United States 
shall cause the lands to be surveyed for forty miles in width on both sides of 
the entire line of said road after the gênerai route shall be fixed, and as fast 
as may be required by the construction of said railroad ; and the odd sections 
of land hereby granted shall not be liable to sale or entry, or pre-emption 6e- 
fore or a/ter they are surveyed except hy said company, as provided in this 
act; but the provisions of the act of September, 1841, granting pre-emption 
rights, and the acts amendatory thereof, and of the act entitled 'An act to se- 
cure homesteads to actual settlers on the publie domain,' approved May 20, 
1862, shall be, ànd the same are hereby, extended, to ail other lands on the 
line of said road, when surveyed, excepting those hereby granted to said com- 
pany." And section 18 is as follows: "And be it further enacted that the 
Southern Pacific Railroad, a company incorporatfed under the laws of the state 
of California, is hereby authorized to connect with the said Atlantic and Pa- 
cific Railroad, formed under this act, at such point near the boundary line of 
the state of California, as they shall deem most suitable for a railroad line to 
San Francisco, and shall hâve a uniform gauge and rate of f reight or fare 
with said road; and in considération thereof, to aid in its construction, shall 
hâve similar grants of land, subject to ail the conditions and limitations herein 
provided, and shall be required to construct its road on tlie like régulations, 
as to time and manner, with the Atlantic and Pacific Railroad, herein pro- 
vided for. " 

In pursuance of the third section of the said act of congress, the Southern 
Pacific Railroad Company flled a plat of the line of railroad adopted by it in 
the office of the comiu^ssioner of the gênerai land-offlce on the third day of 
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Jànuary, 1867. The Une as laid down on the plat filed, commences at a 
poiat near the Southern end of the bay of San Francisco, and passes through 
the counties of Santâ Clara, Monterey, Presno, Tulare, Los Angeles, (as the 
counties of ïulare and Los Angeles were constituted when the company' was 
incorporated, ) and San Bernardino to the Colorado river, to a point on the 
river near where the thirty-fifth parallel of latitude crosses said river; thus 
passing through ail the counties named in the certiflcate of incorporation ex- 
cept San Luis Obispo, which was avoided by a deflection to the eastward, and 
San Diego, which the line did not go far enough south to reach. The deflec- 
tion carried the line through Fresno and San Bernardino. instead of San Luis 
Obispo and San Diego counties, but it passes through ail the other counties 
oamed in the articles of incorporation. The northern portion of Los Angeles 
oounty through which the line passed, as the county was constituted at the 
date of flling the articles of association, is now the southern part of Kern 
county. Before the flling of said plat the road had not been finally located, 
and no map or profile thereof had been filed in the office of the secretary of 
state of the state of California, as provided by section 43 of the act under 
which it M'as incorporated, (St. 1861, 623;) the only désignation at the time 
being that indicated in the articles of incorporation hereinbefore set out. 

On March 22, 1867. an order was issued f rom the gênerai land-ofiice with- 
drawing from market the odd sections of laad lying along the route indicated 
by said map, filed January 3, 1867. On July 14, 1868, the secretary of the 
interior revoked the order of withdrawal. On August 14, 1868, the secretary 
fiuspended said revoking order of July 14th. On November 2, 1869, he re- 
voked said suspension of August 20th. OnNovember 11, 1869, heconflrmed 
his order of November 2d, and ordered the lands restored to market after 60 
days' notice. On December 16, 1869, he again ordered that this restoration 
«hould be suspended, which last order bas never been revoked. Under thèse 
various orders of the secretary, the lands hâve never been actually restored to 
the public landS, as the order issued for such restoration was in every instance 
revoked before the expiration of the time when it was to take effect. 

On July 25, 1868, congress passed an act extending the time within which 
the Southern Pacific Kailroad Company should be required to complète the 
flrst 30 miles of its road, and requiring it thereafter to complète 20 miles 
each year till the completion of the road within the time required. 15 St. 
187. On June 28, 1870, congress passed a joint resolution, as foUows, to-wit: 
"That the Southern Pacific Kailroad Company of California mayconstruct its 
road and telegraph lines.as near as may be, on the route indicated by the map 
-filed by said company, in the department of the interior, on the third day of 
.lanuary, 1867; and upon the construction of each section of said road, in the 
manner and within the time provided by law, and notice thereof being given 
by the company to the secretary of the interior, he shall direct an examina- 
tion of each such section by commissioners to be appointed by tlie président, 
as provided in the act makihg agrant of land to said company, approved July 
27, 1866, and ùpon the report of the commissioners to the secretary of the 
interior, that such section of said railroad and telegraph line has been eon- 
Btructed as required by law, it shall be the duty of the. said secretary of the 
interior to cause patents to be isgued to said company for the sections of land 
coterminous to each constructed section reported on as aforesaid, to the ex- 
tent and amount granted to said company by the said act of July 27, 1866, 
expressly Saving and reserving ail the rights of actual settlers, together with 
the other conditions and restrictions pTovided for in the third section of said 
act." 16 St. 382. 

' On March- 8/ 1871, congres» passed the act to incorporate the Texas Pacific 
Railroad Cotùpanyi in which it authorized the plaintiff, the Southern Pacific 
Eâilroad Company, to construct a line of railroad from a point at or near Te- 
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haehapa pass, by way of Los Angeles, to the Texas Pacific Eaiiroad, at or near 
the Colorado river, with the same rights, etc., as given to it by the act organ- 
izing the Atlantic & Paoiflo Railroad Company. 16 St. 678. 

On March 1, 1870, the législature of California passed a gênerai act author- 
izing any corporation organized or to be organized under the laws of the state 
to amend its articles of association, by making and filing amended articles in 
the same office where the originals are to be filed. St. 1869-70, 107, 

On April 4, 1870, the législature of California passed an act as foUows: 
" Whereas, by the provisions of a certain act of congress of the United States 
of America, entitled • An. act gratiting lands to aid in the construction of a 
railroad and telegraph Une from Ban Francisco tothe eastern line of the state 
of California,' approyed July 27, 1866, certain grants were made to, and cer- 
tain rights, privilèges, ppwers, and authority were vested in and conferred 
upon, the Southern Pacific Railroad Company, a corporation duly organized 
and existing under the laws of the state of California; therefore, to enable the 
said Company to more f ulJy and completely comply with and perform the re- 
quirements, provisions, and conditions of the said act of congress, and ail 
«theracts pf congress now in force or which may hereafter be enacted, the 
atate of California hereby consents to said act; and the said company, its suc- 
cessors and assigns are hereby authorized and empowered to change tlie line 
of its railroad so as to reach the eastern boundary line of the state of Califor- 
. nia by suçh route as the company shall détermine to be the most practicable, 
-and to file new and amendatory articles of association; and the right, power, 
and privilège is hereby granted to, conferred upon, and vested in them,to 
•construct, maintain, and operate, by steam or other power, the said railroad 
and telegraph line mentioned in said acts of congress, hereby conflrming to 
.and vesting in the said company, its successors and a.s8igns, ail the rights, 
privilèges and franchises, power and authority conferred upon, granted to, 
or vested in said company by the said acts of congress, and any act of con- 
gress which may bé hereafter enacted." 

Subséquent to the filing of said plat, on January 3, 1867, and prier to the 
issue of the patent to the land in question, the législature of California passed 
vario us. other acts recognizing and granting rights to the Southerp Pacific 
Railroad Company. Under, section 40 of the act under which plaintif! was 
incorporated, it was authorized to consolidate with anv other railroad corpo- 
ration. St. 1861, 622. 

On October 12, 1870, in pursuance of the gênerai statute, the San Francisco 
& San José Railroad Company, then owning and operatipg a road fropa San 
Franciaco through San Mateo county to San José, in Santa Clara county, to- 
gether with other companies, Consolidated with the said Southern PaçificRail- 
road Company, takin g the natne of the main and principal company, the 
Southern Pacific Railroad Company, by which consolidation the Southern Pa- 
cific Railroad Company acquired the railroad extending from San Jpse to San 
Francisco; thereby Connecting its line as laid down on the plat filed with the 
commissioner of the gênerai land-ofiice with the city of San Franciaoo. 

On April 15, 1871, in pursuance of the said gênerai act of the législature of 
California, approved March 1, 1870, the said Southern Pacific Railroad Com- 
pany filed amended articles of association, which articles, among others, con- 
tained the following récitals: "Whereas, by an act of the législature of tlie 
«tate of California, entitled 'An act relating to certificates of incorporation,' 
approved March 1, 1870, any corporation then organized, or thereafter to be 
organized, under the laws of the state of California, is authorized and em- 
powered to amend its articles of association, or certificate of incorporation, by 
jimajority. vote of the board of direptors or trustées, and by a vote or written 
assent of thé stockholders representing, at least, two-thirds of the capital stock 
■of such corporation; and, whereas, by a certain other act of the législature of 
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the State of California, éntitled 'An act to aid in giving eflfect to an act of 
congresa, relating to the Southern Pacific Eaiiroad Compaiiy,' approved April 
4, 1870, to enable the said company to more f ully and completely eomply with 
and perform the provisions, requirements, and conditions of an act of congresa 
i'f the United States of America, éntitled ' An act granting land to aid in the 
construction of à railroad and telegraph line from San Francisco to the east- 
ern line of the state of California, ' approved July 27, 1866, and of ail other 
acts of congress then in force, or which might thereafter be enacted, the said 
Southern Pacifie Railroad Company, its suceessors and assigns, were author- 
ized and empowered to change the line of its railroad, so as to reach the east- 
ern bouridary line of the state of California, by such route as said company 
might détermine to be most praeticable, and to file new and ameudatory 
articles of association : * * * now, therefore, the board of directors of 
said Southern Pacific Eaiiroad Company do order and direct that the articles 
of association of said company be amended so as to read as follows," etc. 
The objèct of the corporation as expressed in its améndèd articles is as fol- 
lows: "Art. 2, The object and purpose of said new corporation shall be to 
purchase, construct, own, maintain.and operate a continuous line of railroad 
from the city of San Francisco, ih the state of California, through the city and 
county ôf San Prancisco, the counties of San Mateo, Santa Clara, Monterey, 
Presno, Tulare, Kern, San Bernardino, and San Diego, to some point on the 
Colorado river, in the south-eastem part of the state of California, a distance 
of seven hundred and t wenty miles, as néar as may be; also, a line of railroad 
from a point at or near Taheechaypah pass, by way of Los Angeles, to the 
Texas Pacific Railroad, at or near the Colorado river, a distance of tbree hun- 
dred and twenty-four miles, as near as may be; also, a line of railroad from 
the towu of Gilroy, in the county of Santa Clara, in said state, passing 
through said county, and the counties of Santa Cruz and Monterey, to a point 
' at or near Saiinas City, in said last-named county, a distance of forty-five 
miles, as near as may be; also, such branches to said lines as the board of di- 
rectors of said tiew corporation may hereafter eonsider advantageous to said 
corporation, and direct to be established." 

The rbad having been construeted through tlie county of Tulare on the line 
designated in said plat flled with the eommissioner of the gênerai land-office, 
January 3, 1867, and on the line described in said amended articles of associ- 
ation, a patent to the lands in question was issued to said plaintiff, the South- 
ern Pacific Eaiiroad Company, in the usual form in such cases, on October 
20,-1877, but said patent did not contain any clause "expressly saving and 
reserving ail the rights of actual settlers, " preseribed in said joint resolution 
of congress, passed June 28, 1870. The said lands are situated in the county 
of Tulare, withih the 20-mile limit as the line is designated on said plat flled 
with the eommissioner of the gênerai land-offlce, and adjacent to the completed 
portion of the road. 

The défendant, Orton, who possessed ail the statutory qualifications re- 
quired to entitle him to pre-empt a portion of the public lands, with his fam- 
ily, settled upon the tract in questioni with a view to pre-empt it, on Novem- 
ber 1, 1869, where he has ever since resided and cultivated the same, per- 
forming the requisite acts to acquire a pre-emption right, if said land was at 
the time of his entry, or at any time afterwards, subject to pre-emption. On 
Jnne 5, 1870, he Offered to file a pre-emption claim on the land, but his offer 
was rejected by thé officers of the land-ofBce. On September 5, 1878, since 
the issue of plaintiff's patent, he repeated his offer, and a hearing having 
been had by order of the seeretary of the interior, the register and receiver 
rendered a décision in his favor, from which plaintifE appealed, and the ap- 
peal is still pending. 

Lake de McKoon, îor pïa,\nti&. 
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/. Jaoohs, Jr., and L. H. Van Schaick, for défendant. 
Before Sawtbr, Circuit Judge. 

Sawyeb, J., (after stating the facts.) This case bas been argued with 
great ability by the counsel on bpth sides. It présents a question of great 
importance, as upon the décision of the points raised by défendant apparently 
dépends the validity of the entire land grant raade by congress to aid in the 
construction of the Southern Pacific Kailroad under the act of 1866. If some 
of the points made are tenable, then, the législature of California, and the 
United States congress, both in their original and subséquent législative ac- 
tion; the ofiBcers of the Southern Pacific Railroad Company, and those who 
hâve purchased the granted lands from the company, and those who hâve 
purehased the bonds of the company secured by thèse lands, — hâve ail been 
mistaken as. to the rights of the plàintiff derived under thèse various acts. 
Under the circumstances, there, certainly, ought to be a very clear case to jus- 
tify a court in annulling ail the rights hitherto supposed to bave been acquired 
by the plaintiS, and those claiming under it in thèse lands. 

The points relied upon by defendant's counsel, as stated in their own lan- 
guage, are as folio ws; (1) "That the grant was conflned to lands along the 
Une of its lawful route [the lawful route of the road] as flxed by its articles of 
association (articles incorporating the company) and the laws of California." 
(2) "That the route indicated by the map flled in the gênerai land-ofifice on 
January ti, 1867, and upon which the road is thus far eonstructed, is without 
authority of law, and that the grant bas not, and cannot attach to lands along 
that route." (3) "Conceding, for the purposesof the argument, that the route 
of January 3, 1867, at flrst unlawful, was subsequently made lawful by the 
act of the législature of California of April 4, 1870, and the grant was floatèd 
to such new route by the joint resolution of congress of June 28, 1870; yet, 
by that joint resolution the land in question was excepted from the grant, 
and that the patent, failing to save or reserve the defendant's rights to this 
land, is issued contrary to the provisions of the joint resolution, and is there- 
forevoid." 

The flrst point, then, is, that the land in question does not lie. on the line 
intended by the act of congre8S.making the grant, and is, theref ore, not within 
the grant. In the development and argument of this point it is said, in sub- 
stance, that congress found a corporation existing under the laws of Califor- 
nia, which had adopted in its articles of association a certain line on which it 
was authprized to construct a road ; that it had authority to construet a road 
on that Une, and no other; that its rights must be presumed to bave been 
known to congress, and it must be presumed that congress intended to make 
its grant along the line indicated in its articles of association, and no other; 
that the route generally indicated was from a point on the bay of San Fran- 
cisco, "through the counties of Santa Clara, Monterey, San Luis Obispo, Tu- 
lare, Los Angeles, and San Diego, to the town of San Diego; thence, through 
the said county of San Diego, to the eastern line of the state of California, 
there to connect with a contemplated railroad from the said eastern line of 
the state of California to the Mississippi river;" that this was the line upon 
which the Southern Pacific Railroad Company was, at the time of the passage 
of the act, authorized to build a road under the laws of California, and of its 
organization ; and that congress contemplated, and could hâve contemplated, 
no other line. I agrée with counsel, tliat congress must be presumed to bave 
passed the act in question with f uU knowledge of the laws of California under 
which the Southern Pacific Railroad Company was organized, and of the ex- 
tent of the authority of the company under its organization. And the inten- 
tion of congress in making the grant must be ascertained from the language 
of the act in view of this presumption; that is to say, we must construe the 
v.32F.no.7— 30 
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«et in the light of the circumstànces existing at thedateof its passage relat- 
ing to the subject-matter of the act; but the intention miust be derived at last 
from the language of the act. itself, thus considered. There was but one 
Southern Pacific Eailroad Company towhich the grant was made; and the 
grantee named in the act of congress is "the oompany incorporated under the 
laws of the state of California, " not the road, or the Une ofroad to be built 
by the company. And it was "authorized to connect with the Atlantic & 
Pacific Eailroad, formed undet this act, at such point near the boundary line 
of the state of California as they shall deem most suitabîe for a railroad to 
San Francisco. « 

Now, what was the manifest intent of this provision? Obviously to hâve 
a road from the point of connection to San Prancisco, and the point of con- 
nection most suitabîe for constructing a road therefrom to San Francisco was 
left to the judgment and discrétion of the company, — "such point * * * 
as they shall deem most suitabîe for a railroad line to San Francisco." It 
was left to the company, then, by this provision of the statate, to designate 
the point of connection Within the limits, and the line also; fautanother pro- 
vision to be referred to is more spécifie on the latter point. It is manifestly 
the intention from this language, if taken by itself, to bave a road from the 
point of connection to San Francisco by the route sfated. This intention be- 
«omes more apparent by considering other provisions. The Atlantic & Pa- 
cific road, by sectioh 1 of the act, wàs to run "along the thiHy-flfth pàrallél 
of latitude, as hear as may be found most suitabîe for a railway route to the 
Colorado river at such point as may be selected by said company for cross- 
î'mgr/ theiice by the most practicable and eligible rmt& to the Pacific," — not 
to San Francisco. Congress could not hâve intended the Southern Pacific 
Bailroad Company to build a road to the Pacific merely^as the Atlantic & 
Pacific was authorized to do that by a direct route; but a road to connect the 
Atlantic & Pacific road at soine point near the placé of crossing the Col- 
orado river, which is thè eastern line of the state, by the most suitabîe line 
with San Francisco. It would beabsurd.to suppose, in view of the language 
used, and the provision for extending the Atlantic & Pacific Railroad directly 
to the Pacific, that congress contemplated the building by the Southern Pacific ■ 
Company a railroad from the point of connection nea^ the thirty-fifth par- 
allel, a hundred miles south, and some two hundred or more miles to San 
Diego, àt TVhich point, when reached, the road would be as far from San 
Francisco as from the point of connection whence it started. 

San Francisco being the objective point, it could be réached from many 
points on the Atlantic & Pacific road by lines several hundred miles shorter 
than from the point of connection near the intersection of the thirty-flfth 
parallel of latitude and the Colorado river, by the way of San Diego. So, 
also, upondefendant's own theory, this construction of thé language is inad- 
missible, for it is insisted thàt congress could not hâve intended tograhtlands 
along a line not specified in the articles of incorporation of the Southern Pa- 
cific Eailroad Company. If this be so, then congress Could not hâve intended 
to make any grant at ail, for the gênerai line specified in the articles would 
not touch eithér point mentioned in the act, — either the point of intersection 
near the Colorado river, or San Francisco. The line specified in the articles 
of association is through the county of "San Diego to the town of San Diego 
in said state; thence eastward through the said oounty of San Diego, to the 
eastern line of the state of California." The town of San Diego is in the 
south-western arigle of the state, and a line from the town of San Diego 
"eastward through the said county of San Diego" would strike the Colorado 
river in the extrême south-eastern corner of the state, where the Texas Pa- 
cific Railroad is now to cross the river, and more than two degrees of latitude 
south from the point of connection hamed in the act, near the point where 
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the thirty-flîth parallel of latitude crosses the state Une, The county of San 
Diego embracés about the same extent of territory as the three states of Mas- 
sachusetts, Connecticut, and Bhodelsland, and the county of San Bernardino 
is considerably larger, yet there is no point of the county of San Diego that 
is within less than a degree of latitude of the point of connection named 
in said act bf congress near the intersection of the eastern Une of the state 
and the thirty-flfth parallel of latitude; the said point being in the county 
of San Bernardino, through which it would be necessary for a line of road to 
run many miles away from San Francisco before it could possibly touch the 
county of San Diego at ail; and the articles of association do not mention the 
county of San Bernardino as one through which the proposed road is to ex- 
tend. A line of road from any point on the bay of San Francisco, foUowing 
the route indicated in the articles of association, through Los Angeles and 
San Diego counties to the town of San Diego, thence easterly through the lat- 
ter county to the Colorado river, could not at any point be within two de- 
grees of latitude of the point near the intersection of the thirty-flfth parallel 
of latitude and the Colorado river, or eastern line of the state. 

So, also, to reach San Francisco a road would necessarily pass from Santa 
Clara county through the county of San Mateo and the city and county of San 
Francisco, or the county of Alameda; neither of which counties is mentioned 
in the articles of association, nor is San Francisco mentioned in the articles as 
a point to or from which the road is to extend. The Southern Pacific Railroad 
Company thus far had no better authority under its articles of association for 
constructing its road from the designated point of intersection to San Francisco 
by the route which défendant' s counsel insisted it should hâve followed, than 
by the route adopted in the plat flled. There would be quite as great a dévi- 
ation from the route claimed by défendant to be the only one that could be pur- 
sued, and quite as much unauthorized road to be constructed, as by the route 
actually adopted. In faot, upon defendant's theory, the Southern Pacific Rail- 
road Company could hâve constructed no road at ail which would hâve entitled 
it to the beneflt of the grant, and the grant was entirely nugatory. The object 
of the grant undoubtedly was to secure a line of railroad from a point on the 
Atlantic & Pacific Railroad, designated as near the line of the state of Califor- 
nia, and which road was to cross the state line as near as practicable to the 
thirty-flfth parallel of latitude to San Francisco, and, upon defendant's the- 
ory, the grantee was not authorized to build any road for a long distance on 
each end of the line which congress desired to hâve built, and the construc- 
tion and use of which formed the sole considération of the grant. 

The fact, then, that the line adopted does not pass through San Luis 
Obispo and San Diego counties, to the town of San Diego, and thence easterly 
through San Diego county to the Colorado ri vei:, afEordS no reason for suppos- 
ing that congress intended to adopt the absurd route of running a hiindred 
miles or more son th and away from San Francisco, then by a roundabout way 
return, in order to secure a railroad line to San Francisco from the point of 
intersection designated in the act; especially when it made the grant along 
the line from the point indicated, which the grantee itself "shall deem most 
suitable for a railroad to San Francisco. " There can be no reasonable doubt, 
therefore, whatever the efEect upon the rights of the parties, or whether the 
purpose was accomplished or not, that congress intended the Southern Pa- 
cific Railroad Company to construct a line of road from the Atlantic & Pa- 
cific Railroad line, as indicated in the act, at a point in California near the 
point of intersection of tlie thirty-âfth parallel of latitude with the eastern 
line of the state» by the most direct and feasible route to San Francisco; that 
the question as to which is the most direct and feasible route was ieft to the 
Company ; and that the lands granted are lands lying along said route to be so 
determined.' Tbatthe grantee was to locate the line hetween the points des- 
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ignated is also provided for in section 3 of the act of congress ; which section, 
and ail others of the act specifying the rights granted, is applicable to the 
Southern Pacific Bailroad Company as well as to the one created by the act, 
and is to be read with référence to this part of the line as though the words 
"Southern Pacifie Railroad Company" were substituted for "Atlantic & Pa- 
cific Railroad Company" in the section. It grants the odd sections "on each 
side ot aa,idTa,ilïoa,dline a,s said companymay adopt, * * * wheneveron 
the line thereof the United States hâve full title, not reserved, sold, granted, 
or otherwise appropriated, and free from pre-emption or other claims or rights, 
at the time the Une of said road is designated by a plat thereof, flled in the 
office of the commissioner of thegeneral land-offlce. " On January 3, 1867, the 
Southern Pacific Railroad Company flled its plat in pursuance of thèse sev- 
eral provisions of the act, and the line laid down on the plat ran in a nearly 
direct line— as direct, doubtless, as practicable— from the supposed point of 
intersection near the eastern boundary of the state towards San Francisco, to 
Santa Clara county, where it intersected the San Francisco & San José Rail- 
road, which extended to San Francisco, and along the route deemed most 
suitable by the company. 

There can be no doubt, thereflore, that the line adopted is the one contem- 
plated by the act of congress, and the odd sections on each side of it are the 
lands actually contemplated by the congressional grant. If the grant was 
not effectuai, then, it was because of an incapacity then, or at any future time, 
in the company to receive a grant which should infact vest the légal title; 
and if the incapacity to receive a grant along this line existed then, as we 
hâve seen, for the same reason, it was incapable of reeeiving any grant under 
tliis act as it actually passed, along any line it might hâve adopted, and the 
grant was futile. At the date of flling the plat no preremption or other right 
had attached to the lands in question, and they were, theref ore, subject to 
grant, and were impressed with every right, restriction, or effect wlilch re- 
sulted from the opération of the act, whatever they might be. In section 6 
itis provided "that the président of the United States shall cause the lands 
to be surveyed for forty miles in width on both sides of the entire line of 
said road after thegeneral route shall lefvxed, and as fast as may be required 
by the construction of said railroad; and the odd sections of land hereby 
granted shall not be liable to sale, entry, or pre-emption hefore or after they 
are surveyed, except by said company as provided in this act; but the pro- 
visions of the act of September, 1841, granting pre-emption rights, and acts 
amendatory thereof, and of said act entitled, 'An act to secure homesteads to 
actual settlers on the public domain,' * * * shall be, and the same are 
hereby, extended to ail other lands on the line of said road when surveyed, 
EXCEPTiNG those hereby granted to said company. " Instantly upon the filing 
of the plat, the odd sections within the prescribed liraits on each side of tlie 
line indicated became affected by thèse provisions; and the statute itself, pro- 
prio vigore, withdrew them from sale, entry, or pre-emption except by the 
company. From tiiat time forth to the présent time, no man could aequire 
a pre-emption right, because it was expressly prohibited by the statute, and 
thèse provisions of the statute hâve never yet been repealed or modifled. 
And this is so, whether the grantee was capable of reeeiving title or not. 

The withdrawal is not made to dépend upon the capacity of the grantee to 
take, or upon the grantee's performance of the conditions subséquent, so as 
to perfect the title, but it is absolute, without conditions, upon the perform- 
ance of certain designated acts, which were in faet actually performed. The 
■ reason for withdrawal, doubtless, was to secure the construction of the road, 
but there was no provision for restoration of the lands to their former condi- 
tion in case the object failed. That was left for future considération by con- 
gress. In this act there îs not even the provision usual in other acts granting 
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lands for public improvements, that in case of failure to perform the condi- 
tions subséquent the lauds shall revert to the United States; but the subject 
is not overlooked, as there is a substituts for such provision in the ninth sec- 
tion, which provides "that if the said compahy make any breach of the con- 
ditions hereof , and allow the same to continue iiior upwards of one year, then, 
in sucli case, at any time hereafter, the United States may do any and ail acts 
and things which may be needf ul and necessary to insure a speedy completion 
of the road." It does not provide that the lands shall be open to sale or pré- 
emption in case of a failure to complète the road. The United States by the 
, act has devoted thèse odd sections to a construction of the contemplated road; 
and if the grantee fails to complète it for any cause, whether through inca- 
pacity to do it or otherwise, the government reserves lo itself the right to take 
such-other action as it may, upon considération of the circumstances, deem 
needful to accomplish the purpose. If the title did not pass to the intended 
grantee, it might grant the land to other parties for performing the same 
service. At ail events, they bave been devoted to that object, and withdrawn 
absolutely and without conditions from any other disposition. There is no 
provision requiring the secretary of the interior to issue any order withdraw- 
ing them; the act itself has that opération by its own force. The order was, 
doubtless, proper as a matter of information to those seeking pre-emption lo- 
cations, so that they might not ignorantly or recklessly settle upon thèse lands, 
in which they could acquire no rights, but it is without légal efEect. Mr. 
Justice Miller in Knevals v. ffyde, 20 Alb. Law J 371. 

So there is no authority any where in the act for the secretary of the interior 
to revoke the withdrawal, or restore the lands to market, or subject them to 
pre-emption. His varions orders were nuUities, as he had no authority what- 
ever iô repeal or modify the act of congress, expressly withdrawing thèse 
lands from pre-emption, or other disposition. Besides, his orders never took 
«ffect, for each was revoked or suspended before the time appointed for it to 
go Into opération arrived. As the défendant entered upon thèse lands after 
"the flling of the plat, and the statutory withdrawal, he was a naked trespasser 
without right, and without the ability to acquire any right from that day to 
the présent, whether the grantee in the act liad the capacity to acquire any 
right or not, and the question may be considered without feeling any embar- 
rassment on account of any right of his, for lie is wholly without any, what- 
•ever the rights of the railroad company may be. He is a total stranger to the 
title. But as the plaintifE must recover, if at ail, upon its own right, and not 
on the want of any right in the défendant, it is still necessary to détermine 
whether it is in a position to maintain this action, notwithstanding the total 
absence of any right to the land in défendant. 

This brings us to the second point made by défendant, — that the grant 
along the line indicated in" the plat is without authority of law, and did not, 
and could not, attach to tlie lands there situated; tliat is to say, that by the 
laws of Galifornia the grant could not attach to the lands, whateverthe in- 
tent of congress, as the company was not authorized, by the statute under 
which it was organized, to construct a road along that line, for the reasou 
that it was not indicated in its articles of association. 

The Southern Pacific Eailroad Company was a corporation duly organized. 
It was a railroad corporation organized expressly to build a railroad, and a 
Taiiroad extending from the bayof San Francisco'in a south-eastern direction 
to the eastem boundary of the state, intended ultlmately to connect with some 
transcontinental road which it was supposed would be builtat no distant day; 
but at what point it would enter the state waa unknown, and, consequently, 
the .point of the state line which the company desired to reaeh could not be 
■definitely flxed. It was authorized to receive lands by gift, grant, purchase, 
■or otherwise, for the purposes of its road, and to aid in its construction, with- 
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tjut limitation as to amount or location. Thèse facts are undisputed. Congress 
found this corporation thus organized for the purposes, and with the powers, 
indicaled, and made a grant of land to it for the purposes, and on considéra- 
tion that it should aceept the terms, and build a road along the line before in- 
dicated; which grant and the conditions were actually accepted, and tlie road 
was in fact built according to the conditions of the grant, to entille it to a 
patent for the land in question, provided it was capable of receiving the grant. 
The line of the road adopted, also, started at the point indicated in the arti- 
cles of association, and ran in a south-easterly direction throngh the state to 
its eastern line, to connect with a road to the Mississippi river, the gênerai 
line o£ which latter road had in the mean time been flxed, and it ran in the 
gênerai direction through ail the counties, including the one in which the 
lands are situated, named in the articles of association, except San Luis 
Obispo, which was left to westward, and the county of San Diego, wlûch was 
further south, and the line adopted turned to the eastward before reaching 
it; the gênerai object and purposeof the line flnally deflnitely located and 
adopted being the same as that expressed In the articles of association. 

The question in this case, as in many others, to place it in the strongest 
light for défendant, is one of doubt as to whether the corporation exceeded its 
original powers, or abused its corporate franchise. It was empowered to re- 
ceive grants of lands for proper purposes, and the question is, whether the 
building of the road, as actually built, is the proper purpose. It is not like a 
corporation without capacity, and positively forbidden by the statute to take 
Jands at ail for any purpose. It was compétent. to take and hold lands for 
some pu^oses, and the settled rule in cases like this, is that strangers cannot 
litigate the question. It is a matter between the state and the corporation. 
The Company had the physical capacity to perform, and it has performed, in 
fact, whether rightfully or not, its part of the contract, and the United States 
is satisfled, a,nd has issued its patent in pursuanceof the terms of the act. 
The United ^tates has done ail in its power to vest the title in the company. 
The state has not complained of any misuse or abuse of the corporate powers 
of the company Ail parties in interest being satisfled, strangers cannot 
complain. The authorities settle this question. 

In Mining Co, v. Virginia ce ff. H. W, Co„ 1 Sawy. 478, 1 had occasion to 
consider an analogous question, and said. "By express provisions of statutes, 
corporations are usually limited in theirpurchasesof realestate; for instance, 
to sueh as are actually necessary to the exigencies of their business. But sup- 
pose a much larger amount should be conveyed to a corporation than it was 
authorized to take, it would not be contended, I apprehend, that a trespasser, 
who had taken possession of a portion of sucli excess of land, eould successf ully 
set up a want of capacity in the corporation to take, as a défense to an action of 
ejectment by the corporation. As between the party despoiled and the wrong- 
doer, the courts wiJl not enter upon the inquiry." And I cited the foUowing 
authorities which sustain the position: Bank v. Kailroctd Co., 17 Wis. 372; 
Qlass Co. V. Dewey, 16 Mass. 94, 102; Mining Co. v. Baker, 3 Nev. 391; 
Mining Co. \. Clarkin, 14 Cal. 552. The court says, in 3 Nev. 391, after 
discussing the question: "A deed then, to a minlng corporation is not void 
upon its face. If tbey hâve violated the law, in taking a greater quantity of 
land than is allowable, then they hâve committed a wrong, not against any 
particular individual, but against the whole community, and this wrong can 
onîy be inquired into by a proceeding on the part of the state. Their deed to 
the land, if they buy from one having title, or their possession, if they only 
dérive title from occupation, gives them aright to hold against ail tlieworld 
except the state." In Mining Co. y. Clarkin, 14 Cal. 552, Mr. Chief Justice 
FiELD, speaking for the court, says: "Whether or not the promises in con- 
troversy are necessary for thèse purposes, £of the corporation,] it is not 
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material to inquire; that is a matter between the government and the cor- 
poration, and is no concern ol the défendants. It would lead to infinité incon- 
veniences and embarrassttients, if, in suits by corporations to recover the pos- 
session of property, inquiries were permitted as to the necessity of such 
property for the purposes of their corporation, and the title made to rest 
upon the existence of such necessity. See Bank v. Poitiavx, 3 Band. (Va.) 136, 
and Ang. & A. Corp. §§ 118-121." ' To the same efEect are Telegraph Co. v. 
Telegraph Co., 22 Cal. 429, 430; Railroad Co. v. Prootor, 29 Vt. 93; Bissell 
V. Railroad Co., 22 K. X". 259; People v. Society, 1 Paine, 653; Bank v. 
North, 4 Johns. Cb. 371; Terrett v. Taylor, 9 Cranch, 51, 52; Knevalsv. 
Hyde, 20 Alb. Law J. 371. 

Numerous other cases might be cited to show that whether a corporation 
bas violated its charter by misuse or abuse of its corporate franchise by usur- 
pation of powers, is a question between it and the state alone, to be inquired 
into on a direct proceeding for that purpose. The same principle is recog- 
nized by the United States suprême court in Schulenberg y. Harriman, 21 
Wall. 62. In discussing the mode by which a présent grant to land by the 
government to the state of Wisconsin to aid the construction of a railroad, 
becomes attached to spécifie land by a location pf the road, Mr. Justice Fiei.d, 
speaking for the court, said: "No individual can call in question the validity 
of the proceedings by which précision is thus given to the title, when the 
United States are satisfied with them. " Again, on page 63, speaking of fail- 
ure of title for breach of condition subséquent: "And the same doctrine ob- 
tains where the grant upon condition proceeds from the' government; no in- 
dividual can assail the title it bas conveyed on the ground that the grantee has 
failed to perform the condition annexed." See, also, U. S. v. Repentigny, 5 
Wall. 267, 268. 

The state of California and the United States being satisfied with the acts 
of the plaintiff in respect to the use of its franchise, the grant, and construc- 
tion of the road, the défendant, a mère stranger, without any interest what- 
ever, cannot raise the question relied on in this point. 

But by holding that défendant is not in a position to attack the validity of 
the grant on this point, I do not mean to cast any suspicion upon the validity 
of plaintifE's title upon the facts herein stated, even if the question could be 
raised by défendant and determined in this action. Considering the Vast in- 
terests involved, and the number of persons who must havè become interested 
as purchaserslrom the plaintiff, andinsecurities restingonthe plaintifC's title, 
I do not f eel at liberty to leave the case on that point alone. 1 may be wrong 
in the conclusion reached ; and the point made on the validity of the title is 
presented by the record, and must be determined if the défendant turns out 
to be entitled to urge it; and it has been fully argued and relied on by counsel 
for the défense. I shall, therefore, proceed to décide it as one of the points 
in the case. 

In my judgment, the title of the plaintiff is valid, and, so far as it can be 
done in this action, the question ought to be determined and finally set at rest. 
As before stated, the object of congress in making the grant was to secure a 
railroad from a point in Missouri already havingeastern connections, through 
the States of Missouri and northern Texas, the territorities of the United 
States, and the state of California to the Pacific océan, with a branch extend- 
ing from the point designated near the eastern line of the state of California to 
San Francisco, which road could be used by the government for the purposes 
and upon the terms specifled in the act, araong which were that it was to be 
a postal and military road. The act authorizes the corporation created by it 

'AflBrmed in Cowell v. Springs Co., 100 IT. S. 60, 61, decided since the decisiou of this 
case ; also Christian Union V. Yofunt, 101 U. S. 361. 
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to construct portions of its road through three différent, states, without any 
provision for procuring authority from, or the consent of, the respective 
states. If congress has power to create a corporation with such autïiority, it 
is, doubtless, found in tliose provisions of tlie constitution relating to the rég- 
ulation of commerce among the states, its war power, its control over postai 
matters, and otiier cognate powers. If congress can create an instrument and 
confer upon it such authority without consent of the states, it wouJd seem 
that it miglit sélect an instrument already created by astate, and confer upon 
it such additional powers and authority, if any are required, as may be neces- 
sary to eflect the same objeets. If it could confer the authority upon a cor- 
poration of its own création, it could confer it upon a natural person, and 
why not upon a state raiiroad corporation ? However this may be, congress in 
making this grant must be presumed to hâve been familiar with the organiza- 
tion and powers of the Southern Pacifie Raiiroad Company, and to hâve made 
the grant in question with full Itnowledge of the situation, and the grants 
were made upon the condition subséquent of building the road. To ultimately 
perfect the title* it was necessai-y for the grantee to do everything necessary 
to complète the road, and, if the procurement of additional powers from the 
state was essential to that object, then it was as necessary to procure tbose 
powers in some proper mode, as to do any other essential aet; and, whether 
necessary or not, the législature of Oalifornia did in fact pass the aet of April 
4, 1870, mentioned in the stateraent of faots, authorizing said company to 
change the line of its road if necessary, and authorizing it to construct and 
maintain the road provided for in said aet of congress. If, therefore, there 
was before a want of such authority, it was given by this aet, provided the 
aet itself in thèse particu Jars is constitutional. 

But it is insiated that this aet was passed in violation of the provisions of 
section 31 of article 4 of the constitution of Oalifornia, which reads: " Corpo- 
rations may he/ormed under gênerai laws, but shall notbe created by spécial 
act,iexcept for municipal purposes." After a careful considération of the 
question, I am myself unable to perceive wherein that portion of the aet, at 
least, which autliorizes the company to change the line of its road, and to ac- 
cept the grant made by aiid to build the road provided for in the aet of congress, 
is in contravention of this provision of the constitution. It is unnecessary to 
consider the provision oï this aet authorizing the corporation to file araended 
articles of association, for, if that be conceded to be in excess of the législa- 
tive power, it can be separated from the others, and does not vitiate the other 
provisions. I do not perceive that any amendment of the articles was neces- 
sary, for the corporation was already formed or created, — was already in exist- 
ence, with ail the essential faculties that go to make up a corporation for 
buildinga raiiroad; and the aet authorizing the change of line and acceptance 
of the congressional grant, with its conditions, only granted to an existing 
person permission to do a thing which had no necessary relation to the oorpo- 
rate grantee, and Was notât ail essential to the existence of the légal entry 
created by law, or to any other person, natural or artiflcial. But ff an amend- 
ment to the articles was necessary, it was already authorized and provided 
for by the prier aet of March 1, 1870; and it was not necessary to repeat the 
authority in this aet; and the aet of March 1 is a ge^ieral aet, and, therefore, 
not obnoxiousto the objection urged against the said aet of April 4,1870. 
The settled rule of construction of state constitutions is that they are not spé- 
cial grants of power to législative bodies, like the constitution of the United 
States; but gênerai grants of ail the usually recognized powers of législation 
not actually prohiblted or expressly excepted. In the language of Mr. Jus- 
tice Shafteb in Bourland v. Hildreth, 26 Cal. 183: "The constitution is not 
a grant of power, or an enabling aet to the législature. It is a limitation on 
the gênerai powers of a législative character, and restrains only so^ar as the 
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restriction appears either by express terms or by necessary implication ; and 
tlie délicate office of declaring an act of the législature uneonstitutional and 
void, should never be exercised uniess there be a clear repugnancy between tiie 
statute and the organic law." See, also, Id. 215, 225, et seq.; People v. 8as- 
somch, 29 Cal. 482; Kailroad Oo. v. City of Stockton, 41 Cal. 161. And it 
is equally well settled that the exception inust be striatly construed. In the 
language of Mr. Ghief Justice Wallaoe in the lastcase cited: " The construc- 
tion is 'strict against those isTho «tond upon the exception; and libéral in 
favor of the govemment itsélf.'' " Id. 162. And in 8harpless v. Mayor of 
Philadelphia, 21 Pa. St. 160, Mr. Chief Justice Black said upon tlie same 
subject: " The fédéral constitution conf ers powers expressly enumerated; that 
of the state contains a gênerai grant of ail powers not excepted. The con- 
struction of the former Instrument is strict against those who claim under it; 
the interprétation of the latter is strict against those who ntand upon the ex^ 
ceptions, and libéral in favor of the governmetit itself; the fédéral govern- 
raent can do nothing but what is authorize^ expressly, or by clear implica- 
tion; the state may do whatever is 7iot prohibited." 

The authorities establishing this canon of construction are numerous, and, 
so far as I know, uniform. Bearing this rule of construction in mind, what 
does the constitutional prohibition relied on mean? The only prohibitory 
words are, that corporations of the class in question "shall not be oreated by 
spécial act." The word "create," has a clear, well-settled, and well-under- 
■ stood signiflciltion. It means to bring into being; to cause to exist; to pro- 
duce ; to make, etc. To my appréhension, it appears to be one thing to create, 
or bring into being, & corporation, and quite another to deal with it as an ex- 
istÎRg entity, a person, after it is created by regulating its intercourse, rela- 
tions, and acts as to other existing persons, natural and artificial. "A corpo- 
ration is a franchise possessed by one or more individuals, who subsist as a 
body politic, under a spécial dénomination, and are vested, by the policy of 
the law, with the capacity of perpétuai succession, and of acting in several re- 
spects, however numerous the association may be, as a single individual." 
2 Kent, Comm. (9th Ed.) 306; Railroad Co. v. Commissioners, 112 U. S. 
609, 5 Sup. et. Rep. 299. The ordinary incidents to a corporation are to 
hâve perpétuai succession, and the power of eleeting or otherwise providing 
members in the place ot those removed by death or otherwise; to sue and be 
sued; to grant and receive and to purchase and hold lands and chattels by 
their oorporate name; to hâve a common seal; to make by-Iaws for the gov- 
emment of the corporation ; and sometimes the power of amotion or reraoval 
of members. "The essence of a corporation consists only of a capacity to hâve 
perpétuai successibn under a spécial dénomination, and an artificial form, and 
to take and grant property, contract obligations, and sue and be sued by its 
corporate name, and to receive and enjoy in common grants of privilèges and 
immunities." Id. 325. 

The créative act necessarily extends only to the bringing into being of an 
artificial person, with the capacities stated, among which is "a capacity to 
receive and enjoy in common grants and privilèges and immunities;" that is 
to say, a capacity to receive and enjoy such grants, privilèges, and immuni- 
ties as may be made either at the time of the création or any other time. The 
création of the being with the capacity to receive grants is one thing; the 
granting of other privilèges and immunities, which it has the capacity to re- 
ceive when created, is another. When such a being is brought into exist- 
ence, ajCorporation has been created. A légal entity, a person, has been 
created; with a capacity to do by its corporate name such things as the légis- 
lative power may permit, and receive such grants of such rights and privi- 
lèges, and of such property, as the législature itself or private persons with 
the législative permission may give. But I do not understand that every 
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right, privilège, cr grant that can be conferred upon a corporation, must be- 
given simultaneously with the créative act of incorporation. On the contrary, 
I suppose the artiâcial being must be created with a capacity toreceive befoie 
anythijig can be received. ïhe right to be a corporation is itself a separate^ 
distinct, and independent franchise, compiete within itself. And a corpora- 
tion having been created, enjoyirig this franchise, may receive a grant and 
enjoy other distinct and independent franchises, such as may be granted to 
and enjoyed by natural persons; but because it enjoys the latter franchises, 
they do not, therefore, constitute a part of the distinct and independent essen- 
tial franoliise, — the right to be a corporation. They are additional franchises 
given to the corporation, and not parts of the corporation itself,— not of the 
essence of the corporation. Natural persons, with certain physical capacities,. 
being brought into existence through the processes appointed by nature, may be 
prohibited by law from doing one thing, and permitted to do another ; may enjoy 
one franchise, and be excluded from theenjoyment of another; but thèse per- 
missions and prohibitions constitute no part of the person, and were in no 
manner connected with the créative act. So, with référence to corporations, 
being once created, they hâve the physical. capacity, through their offlcers, ta 
do anything that a natural person may do ; such as building a church, a steam- 
ship, or a railroad. But, being created, they may be prohibited from doing 
oné thing and permitted to do another, like natural persons; but this permis- 
sion or prohibition is not a créative act, but an act regulating the conduct of 
the corporation, and determming its rights and relations, to the public, and 
to other existing persons, natural and artiiîcial. Corporate powers, strictly 
speaking, I suppose, are those peculiar and essential tota corporation, — not 
those which are or may be possessed in common with natural persons; and 
they are very few in number, embracing those which pertain to the essence of 
the corporation. The term is, undoubtedly, often and conveniently used in a 
broader sensé, but it is not found in the constitutional provision in question. 
Section 83, art. 4, deflnes the term "corporation, "as used in the constitution, 
and says it "shall be construed to include ail associations and joint-stock 
companies having any of the. powers of corporations not possessed hy indi- 
viduals or partiierships." Of course, it excludes ail associations that do not 
hâve any powers other than tiiose possessed by individuals and partnerships. 
And this provision is a récognition of the idea that corporate powers are only 
such as are not possessed in common with individuals and partnerships, — or 
natural persons. The power to create a corporation, as the terms are used in 
section 33, extends, therefore, to the bringing into being of a légal entity, 
having powers and privilèges not possessed by individuals; that is to say, pos- 
sessing the powers, which, as before stated, constitute thei essence of a cor- 
poration, or corporate powers, strictly speaking, and has no référence to the 
législative dealings with that artiiîcial person after its création. I suppose 
the constitution might hâve devolved the power of creating a corporation on 
some other body, as the suprême court, and the power to deal with it after 
its création — to regulate its conduct and relations to the public, and to pre- 
scribe its rights, powers, and duties, other than those strictly corporate, to 
the législature. Had it been'so provided, there can be no doubt that such pow- 
ers would hâve been wholly distinct and independent. I do not perceive that 
they are any the less so, because exercised by the same body. The act of 
creating a corporation by conferring upon an association of individuals cer- 
tain strictly corporate powers, embracing only powers and privilèges not 
possessed by individuals and partnerships, and then granting to it other priv- 
ilèges, enlarging. or restricting its right to the enjoyment of other franchises 
that may be possessed in common with natural persons, and regulating its 
external relations, are, to my mind, distinct and independent, and I flnd 
nothing in the constitution prohibiting the latter power to the législature. 
There are numerous distinct, independent franchises, any one or more of 
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which may be granted indifferently either to natural persons or existing cor- 
porations, and, in my judgment, the constitution no more prohibits the grant- 
ing of any one ot' thosef ranchises, exeept such as are expressly prohibited to cor- 
porations by spécial act, than to individuals. It only prohibits the ci-eation 
of a corporation by spécial act; that is to say, that the creating or grantingof 
the particular franchise constituting a corporation shall not be by spécial 
act. The prohibition applies to no other of the numerous franchises which are 
subjects of législative grant. 

In this case therewas a corporation, — a railroad corporation, — duly created 
under the gênerai act, for the purpose of building a railroad in a south-east- 
ern direction through the state of Califomia to the eastern line of the atate, 
to intersect with a road which it was supposed would soon be built to the 
eastern states, the route of which was still undetermined and uncertain. It 
had ail the faculties physically necessary to enable it to build any railroad. 
Afterwards congress authorized the building of a road across the continent 
on or near the thirty-flfth parallel of latitude to intersect the line of the state 
at a point différent f rom that designated in the articles of association of said 
corporation, and made a grant to the corporation on condition that it should 
build a road from a point of intersection with said transcontinental road, near 
the eastern line of the state, to San Francisco, and the législature, by spécial 
act, authorized the said corporation already in existence with authority and ca- 
pacity to build a railroad, to build its road upon said line, and accept and re- 
çoive said grant. In my judgment this is in no sensé an act creating a cor- 
poration, or a new corporate power, or new corporate franchise within the 
proper meaning of the terni, but a dealing with a corporation already in ex- 
istence authorized to build a road in the saihe gênerai direction, with the 
same object in view ; that the Change of line was a matter of détail only, 
and if not, but on the contrary, the grant of an independent right, and 
an additional privilège or franchise, it was still one entirely compétent for 
the législature to conf er upon the existing corporation, as well as on any nat- 
ural person, and in no way obnoxious to the provision prohibiting the créa- 
tion of a corporation for such purpose by spécial act. To reaeh any other 
conclusion would be to violate the canon of constitutional construction before 
stated; to disregard the plain meaning of the terms used in the constitution, 
and upon imaginary grounds interpolate into that instrument language which 
the people hâve not seen fit to place there tliemselves. As said, in substance, 
by Mr. Justice Cbocker in Telegraph Oo. y.Télegraph Co., 22 Cal. 425, to 
give the constitution any such construction as claimed, we would hàve to 
make it read thus: "Corporations may be formed, and other franchises and 
spécial privilèges granted, under gênerai laws, but shall not be created, nor 
shall other franchises or spécial privilèges be granted by spécial act, exeept 
for municipal purposes." He well remarks: "If such had been the meaning 
intended by the framers of the constitution, they could easily bave expressed 
it in apt words. 'The language used by them is clear, and they well knew 
that it included but one of the numerous class of franchises the subject of lég- 
islative grant, and tliat a régulation of one could not by any reasonable im- 
plication be extended to others not mentioned." 

The constitution descends to particulars when it is necessary to express the 
intent of its framers, as in section 34, which reads as follows: "The législa- 
ture shall hâve no power to pass any act granting any charter for banking 
purposes; but associations may be formed, under gênerai laws, f or the deposit 
of gold and silver; but no such association shall make, issue, or put in circu- 
lation any bill, check, ticket, certiflcate, promissory note, or other paper, or 
the paper of any bank, to circulateas money." There is no restriction upon 
the législative power to grant the right to build railroads and other privilèges 
and franchises to natural persons, and our statutes are f uU of such grants. 



476 FEDERAL REPOETER. 

As examples, see railroad grants, St. 1862, pp. 97, 295, and St. 1878-79, 698, 
841. There would seem to be no good reason for a prohibition of sueh grants 
to railroad companies once duly organized, when the sarne character of grants 
can be made ad libitum to natural persons. 

The United States suprême court' sustains thèse views in the récent caseof 
Wallace v. Loomis, 97 U. S. 154, arising lînder a provision of the constitu- 
tion ot Alabama in the identical words of our constitution under considéra- 
tion. A spécial statute of Alabama "authorized the Mills Valley Eailroad 
Company, a pre-existing corporation, to purchase the railroad and franchises 
of the Northeast & South western Railroad Company, another pre-existing cor- 
poration ; and, af ter doing so, to change its own name to that of the Alabama 
& Chattanooga Railroad Company." This act was claimed to be in violation 
of the eonstitutional provision referred to, and Mr. Justice Beadlet, speak- 
ing for the court, in overruling the point, says: " We are unable to see any- 
thing in this, législation répugnant to the eonstitutional provision referred to. 
ïhat provision cannot siraply be eonstrued to prohibit the législature from 
changing the name of the corporation, or from giving it power to purchase 
additional property, and this was ail it did in this case. No new oorporate 
powers or franchises were areated. " See, also, Bank v. De So, 37 Cal. 540. 
The court must necessarily hâve taken the view as to what constitutes corpo- 
rate powers and franchises maintained in this opinion. For it will not be 
deuied that the power to purchase and own a railroad which a company 
was not before authorized to do, is a highly important one, and embraces 
highly important franchises; and, in fact, ail the powers and franchises nec- 
essary to enable a corporation to build and own a railroad ; and, if the power 
was not possessed before, it mnst be new. If they are not oorporate powers 
and franchises when held and exercised by a corporation, it is because they 
are not peculiar to corporations, but sueh as may be granted to, possessed, and 
enjoyed by natural persons in conimon with corporations, or else that the 
granting of oorporate powers and franchises to an existing corporation is not 
the création of a corporation or a oorporate power. This case clearly covers 
the case in hand j for if this right to purchase and enjoy another whoUy dif- 
férent and independent road, and to change the name of the corporation, does 
not create a new oorporate power, mueh less would the right to change the 
Une of a road only generally indicated and not deflnitely located. 

I should hâve contented myself with a simple référence to this authority, 
witliout any discussion of the question, but for the fact that défendant has 
cited the case of iSan Francisco v. Water- Works, 48 Cal. 493, decided by the 
suprême court of the state, in which it is held that corporations can exercise 
no powers except sueh as are conferred by the gênerai laws under which they 
are formed, and that the législature cannot confer on sueh corporations any 
powers, or grant them any privilèges, by spécial act; which décision they 
claim to be controlling in this court, notwithstanding the décision of the 
United States suprême court upon a like provision in the constitution of 
another state to the contrary. It is true that the settled construction of the 
provision of a state constitution by the highest court of the state, not in con- 
iiict with any provision of the constitution of the United States, will be adopted 
and folio wed by the national courts, whatever their opinion as to the correct- 
ness of the settled construction may be. It becomes necessary, therefore, to 
consider whether the décision cited is within the rule invoked. In my opin- 
ion, it is not. In 1863, the same question arose in Telegraph Co. v. Telegraph 
Co., 22 Cal. 398, and was elaboratelyconsidered. It was then held that the 
législature might confer upon existing corporations by spécial act, a direct 
grant of spécial privilèges and franchises; and that there was no restriction 
upon the power imposed by the constitution, except as to the particular priv- 
ilèges therein specified. The court was then composed of three justices, but 
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oïdy two ol them appear to hâve participated in the décision. This construc- 
tion does not appear to hâve ever been questioned till the case ol San Fran- 
cisco V. Water-Works, which arose in 1874, 11 years afterwarda. This case 
was vigorously and persistently contested on every point that the ingenuity 
of able counsel could suggest, yet, upon the flrst appeal, and upon thej^rst 
hearing of the second appeal, the point was not even made, doubtless for the 
reason that the construction of the constitution was supposed to be flnally 
settled. But, failing upon ail other points, counsel obtainert a rehearing, then 
raising and urging foî the flrst time, seemingly as a forlorn hope, the consti- 
tutional point under considération with the resuit beforestated. At this time 
the suprême court was composed of flve justices, of whom the chiel justice, 
having been interested, took no part in the décision. Of the other four, three 
concurred, while the fourth delivered a vigorous dissenting opinion. Thus, of 
the six justices of the suprême court, who bave considered the question, three 
took one view and three the other, so they stand in number equally baîanced. 
The able and eminent justice who delivered the opinion of the court in the 
last case, for whose opinion I entertain profound respect, very ably presented 
the same views adopted in his opinion, in his argument as counsel in the former 
case, so that the court in the flrst case did not overlook, but on the contrary, 
fully considered, them. Had the justices who hâve passed upon the question 
in the two cases sat as one court, there would hâve been no décision of the 
question. Thus the matter stands equally baîanced, the only différence as au- 
thority being that the décision against the constitutionality of the power is last. 

The suprême court, as it will be hereaf ter organized, consists of seven mem- 
bers, — six justices and a chief justice, — who may be called upon to décide the 
point, only One of whom was a member when the former cases were decided. 
What view the new court may take of the question, of course, cannot now be 
known ; but probably, under the circumstances, the justices will f eel at liberty 
to consider the question as still unsettled, and upon f urther considération to 
give effect to their own views, whatever they may turn ont to be; especially 
so as the view adopted in the last case must invalidate a large amount of 
législation, under which important rights must hâve become vested, had 
before the promulgation of the décision, if not some of the législation since 
that time. Upon the strict doctrine of the last case, it would seem to be im- 
possible to legislate at ail by spécial act, so as to aflect in any way any exist- 
ing corporation; because, under the view of the court, any législation at ail 
must add to or take from its corporate powers and privilèges, and to that ex- 
tent modify its charter and create a new corporation. A construction result- 
ing in so numerous and manifest inconveniences should not be adopted un- 
less the language ol the constitution clearlyand imperatively requires it, and, 
unless clearly apparent, cannot be adopted without violation of the canon of 
construction before stated. If the construetian given in the flrst case cited, 
acquiesced in for 11 years, did not become "settled," the second décision, un- 
der the cifcumstances, certainly cannot be regarded as setting the question at 
rest. 

Por thèse reasons, under the following authorities, I feel at liberty to adopt 
my own, and the views of the United States suprême court, which accord 
with the flrst case decided by the suprême court of California, and not with 
the second. Imurance Co. v. Bebolt, 16 How. 431, 432; Gelpcke v. City of 
Dubuque, 1 Wall. 206. But this case falls within the principle decided in the 
two cases cited, as well as others, in another particular. The act in question 
was passed and acted upon by the railroad company four years before Vhe dé- 
cision in San Francisco v. Waler- Works, and rights hâve become vested under 
it. During ail that time it was the settled construction of the constitutional 
provision in question that such législation was valid. The act, therefore, be- 
cume a eontract between the state and the company, under which the latter 
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entéred upon the construction of its Toad in pursuance of the terms of the 
sevelral statutes mentloned. 

In the last case cited, the' court, quoting from the opinion in the nexfc pre- 
ceding case, says: "Thesound and true rule is, that if the contract, when 
made, was valid by the laws of the state, a« then expounded hy ail the de- 
partments of the government and admintutered in its courts of justice, its 
validity and obligation càinnot hë impaired by any subséquent législation, or 
decinon of its courts altering the construction of the laW' ïhe same princi- 
ple applies when there is a change ofjudioial décision as to the constitutional 
power of the législature to enact the law, To this rulewe adhère. It is the 
lato of this court. Ttrestsupon the plainest principles of justice. To hold 
otherwise would be as wnjust as to hold that rights acquired under statutes 
may be lost by repeal. ïhe rule embraces this case." 1 Wall. 206. And so 
it does the case now in hand. 

The settled judicial construction of a constitutional provision, as well as of 
a statute, is regarded as incorporated Into and becoming a part of the instru- 
ment itself. Says the suprême court of the United States: ^'The exposition 
of both [constitution and statute] belongs to the judicial- department of the 
government of the state, and its décision is final and binding upon ail other 
^epartments of that government, and upon the people themselvês until they 
see fit to change their constitution, and this court receives such settled con- 
struction as a part of the fundamental law of the state." Webster v. 
Cooper, 14 How. 504. 

Upon the principle established by thèse cases, and many others that might 
be cited, the construction of the constitutional provision in question adopted 
in the Telegraph Case, in 22 Cal., became and eontinued a part of the funda- 
mental law of the state for 11 years, till what in eiïect became, under thèse 
authorities, the judicial amendment in Water-Works Case, in 1874; and the 
act in question was valid at the time it was passed, and the rights acquired 
under it are not vitiated by the change in thei personnel of the court, and the 
conséquent change in the construction of the constitution. I, therefore, hold 
the act of April 4, 1870, authorizing the défendant to build its road upon the 
line indicated in the plat flled with the commissioner of the gênerai land-ofiSce, 
and to acoept the congressional grant, was a valid act, and at the time of its 
passage conferred the rights and powers indicated upon the Southern Pacific 
Railroad Company. 

But, if mistakcn in thèse views, the rights contemplated by the act vested 
in the company upon still another ground. We hâve seen by the preceding 
statement of facts, that on March 1, 1870, the législature of California passed 
a gênerai act authorizing "any corporation now or hereafter organized under 
the laws of this state" to amend its articles of association by filing new and 
amended articles in the same office in which the originals are flled. This 
power of amendment is unlimited except as provided in the act, none of which 
limitations affect the questions involved in this case. This is not a spécial, 
but a gênerai act, and is applicable to ail corporations. It has not even been 
suggested that there is any constitutional objection to this act, or that it is in 
any particular invalid. In pursuance of the provisions of this act, the South- 
ern Pacific Kailroad Company, on April 15, 1871, flled amended articles of as- 
sociation reciting the act, and also the said act of April 4, 1870, in which it 
declared its objeets to be "to purchase, construct, own, maintain,and operate 
a continuons line of railroad from the city of San Francisco, in the state of 
California, through the city and county of San B'rancisco, the counties of San 
Mateo, Santa Clara, Monterey, Prèsno, Tulare, Kern, San Bernandino, and San 
Diego, to some point on the Colorado river, " etc. ; also a line from Tahuchapa 
pass by way of Los Angeles to the Texas Pacifie Railroad, and such branches 
as the board of directors might afterwards deem advantageous. Thèse articles 
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eovBr the Une embraeed in; the plat contiguous to the lands în question, and 
also a continuation from Tahuchapa pass to connect with the Texas Pacifia 
Railroad, which in the mean time had bee>n authorized by congress. So that 
the rights of the Southern Pacific Railroad Company, along the line contiguous 
to the lands in question, were perfected under this gênerai act, and the amended 
articles of association, if not under the other act considered of April 4, 1870. 

It only remains to consider the last point made upon the eflect of the joint 
resolution passed by congress mentioned in the statement of facts. It is in- 
sisted that the closing paragraph of the resolution directing the issue of pat- 
enta, "expressly saving and reserving ail rights of actual settlers, together 
>with the other conditions and restrictions provided for in the third section of 
said act," extended the exceptions of the grant which only embraeed rights 
vested at the date of the flling -of the pla,t, and protected ail parties entering 
■with intent to pre-empt after as well as before the filing of the plat, at least 
down to the date of the passage of the joint resolution, or to the date of the 
passage of the said act of April 4, 1870, authorizing the building of the road 
on the line indicated in the plat. I do not thinli the saving clause was in- 
tended to refer to any other settlers than those who werè actual settlers before 
and at thé time bt the filing of the plat. Those settling subsequently could 
acquire no rights. "Whatever may be the proper construction of this clause 
of the joint resolution, it cannot afîect the rights of the parties. So f ar as 
the rights of the United States are concerned, the words of grant in the act 
of congress, "there be and hereby is granted," are words of présent grant, 
and pass thé title out of tho United States — at least the équitable title — only 
tô be defeàted by failure to perform the conditions subséquent. The right ta 
so much land vested at the date of the passage of the act, and attached to the 
spécifie land at the moment of filing the plat as provided in the act. This is 
thoroughly settled by a long line of décisions. Sohulenberg v. Harriman, 21 
Wall. 60; Railroad Co. v. U. S., 92 U. S. 741; Railroad v. Smith, 9 Wall. 95; 
Ryan v. Railroad Co., 5 Sawy. 262, 99 U. S. 383; Railroad Co. v. Dyer, 1 
Sawy. 641; Knevals v. Ifyde, 20 Alb. Law J. 370; Van Wyck v. Knevals, 
106 U. S. 360, 1 Sup. et. Bep. 336. 

After the right vested, congress itselt could not affect it by législation. It 
could only be divested by failure to perform the conditions and proper pro- 
ceedings to revest the title in the govemment. Thèse lands were absolutely 
and unconditionally withdrawn from pre-emption by the act of congress itself , 
proprio vigore, without any other act or notice, upon flling the plat, and the 
light to the land vested in défendant before the passage of the resolution. 
Knevals v. Hyde, supra. So, also, the act making the grant provided for the 
issue of patents "confirming" the title to the grantees without those condi- 
tions, and it was not in the power of congress by joint resolution to annex 
other conditions. Even if the right to the lands did not beoome perfect until 
the right to build the road was perfected by the said acts of the législature of 
California, and the amendments of the articles of association, as before stuted, 
the lands were protected, from pre-emption claimants by the sixth section of 
the act Of congress, so that the défendant could acquire no rights whatever 
Upon which the saving clause could operate. The joint resolution, therefore, 
did not divest the title which had vested under the act of congress, and did 
not affect the rights of the parties. The object of the resolution seems to hâve 
been to relieve the doubts of the secretary of the interior as to what the rights of 
the Company were, — a formai expression ofcongrpssional opinion. But if the 
clause be regaiùed as prescribed by law, its omission does not afEect the patent 
so far as it is otherwise valid. The most that can besaid is, that its omission 
does not vitiate any rights that ought to hâve been protected by its insertion. 
Those, like the défendant, who hâve no rights to protect, cannot complain of 
the omission. 
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It foUows that the tîtle to the lands in question is in the plaîntiff, and th« 
défendant has no title, and his possession is wron^ul. There must be flnd- 
ings and judgment for the plaintilï, and it is so ordered. 



United States Tkust Co. of New York v. Wabash, St. L. & P. Ry. 

Co. and others. 

(Circuit Court, 8, D. lowa, W. D. September 28, 1887.) 

Railroad Companies— Mobtgagb dp Propbrtt— Railwat Hotbi.— Recbivbks 
— Insurance. 

The Bt. Louis, Kansas City & Northern Railway Company ezecuted a mort- 
gage to the United States Trust Company, coverinç the line îrom Pattonsburg, 
Missouri, to Council Bluffs, lowa, as said road is or may be hereaf ter con- 
structed, maintained, operated, or acquired, together with ail privilèges, 
rights, franchises, reaJ estate, rightof way, dépôts, dépôt grounds, side tracks, 
watér-tanks, engines, cars, and other appurtenances thereto belonging. " Sub- 
sequently the line to Council Bluffs became part of the Wabash System, being 
known as the "Omaha Division." After the consolidation the Wabash Com- 
pany purchased a lot in Stanberry, Missouri, and built a hôtel thereon to af- 
ford accommodation for their employés and passengers. The title to the lot 
was taken in the name of a trustée, in order that the company might sell the 
hôtel if proçer arrangements conld be made, and to prevent the mortgage 
from becoming a lien on the property. The trustée in the mortgage had no 
knowledge of this arrangement. The receivers of the Wabash System, who 
had beën previously appointed, insured ail the property in their hands, in- 
cludingthe hôtel, for the beneflt of ail parties interested therein. The hôtel 
was leased and kept for the beneflt, not only of the employés and passengers of 
the Wabash System, but of ail persons desiring to stop thereat, until it was 
entirely destroyed by flre. After the flre, a receiver of the Omaha division 
was appointed, and the receivers of the Wabash System turned over to him 
said division, and the property appUrtenant thereto. Held, that the hôtel 
was to be deemed appurtenant to the railway, and that the insurance thereon 
was payable to the receiver of the Omaha division for the beneflt of the mort- 
gagees holding under the mortgage, and not to the receivers of the Wabash 
System, representing the gênerai creditors of the Wabash, St. Louis & Paciflc 
Railroad Company 

In Equity. 

W. A. W. Stewari, for petîtioner. 

WeUs H. Bhdgett and H. S. Friest, for Wabash receivers. . 

Shiras, J, By exceptions to the report of Spécial Master Hunter, 
the question is presented whether McKissock, receiver of the Omaha di- 
vision, is entitled to the proceeds of a policy of insurance issued upon a 
hôtel erected at Stanberry, Missouri, fat ihe beneût of the mortgagees 
claiming under the mortgage executed February 15, 1879, by the St. 
Louis, Kansas City & Northern Railway Company, or whether such 
proceeds should go to the gênerai creditors of the Wabash, St. Louis & 
Pacific Railway Company, represented by the receivers Tutt and Hum- 
phrey. . The mortgage executed by the St. Louis, Kansas City & Northern 
Railway Company to the United States Trust Company covered the line 
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from Pattonsburg, Missouri, to Council Bluffs, lowa, "as said railroad 
nosvis onnay behereafter constructed, maintained, operated, oracquired, 
together with ail the privilèges, rights, franchises, real estate, right of 
way, dépôts, dépôt grounds, sida tracks, water-tanks, engines, cars, and 
other appurtenances thereunto belonging." 

Subsequently the line to Council Bluffs became part of the Wabash 
System, being known as the "Omaha Division." After the consolida- 
tion in January, 1880, the Wabash company purchased a lot in Stan- 
berry, Missouri, for the sum of $2,100, and erected a hôtel building 
thereon. The lot was separated from the dépôt by a street. The hôtel 
was built for the reason that Stanberry was a new town, without accom- 
modations for the employés of the railway, or for passengers, and to 
afford needed accommodations for the employés and passengers. The 
titletothelotwastaken in the narae of J. W. Blanchard, as trustée, the 
purpose of this being that the company might seU the hôtel, if proper 
and satisfactory arrangements could be made, and it was deemed dé- 
sirable by the company to put the title in the name of a third party, so 
that such sale might be effected without the question of the lien of the 
mortgage coming up. It does notappear that the trustée in the mortgage 
had knowledge of this arrangement, or in any manner consented thereto. 

On the thirteenth of June, 1885, Messrs. Tutt and Humphreys, who 
had been previously appointed receivers of the Wabash road for the 
benefit of ail parties interested therein, took out a policy of Insurance 
upon the property coming into their hands as receivers, including the 
hiiel building at Stanberry, Missouri. This building had been leased to 
différent parties, who kept the same as a hôtel for the use and benefit 
not alone of the employés and passengers on the Wabash railway, but 
of ail others desiring to stop thereat. On the twenty-fifth of February, 
1886, the building was destroyed by fire, the amount of the insurance 
being $5,000, and the loss a total one. March 7, 1886, Thomas Mc- 
Kissockwas appointed receiver of the Omaha division, and Messrs. Tutt 
and Humphreys were directed to turn over to him the said division, and 
property appurtenant thereto. If, under the facts of the case, the nbort- 
gagees under the morl^age executed February 15, 1879, by the St. Louis, 
Kansas City & Northern Railway Company, are entitled to the proceeds 
of the insurance upon the hôtel, then the amount should be paid to 
Thomas McKissock, receiver, otherwise the sanje belongs to the receiv- 
ers Tutt and Humphreys, representing the gênerai creditors of the Wa- 
bash, St. Louis & Pacific Railway Company. 

If the question had arisen between the mortgagees and a purchaser of 
the hôtel property, holding a title derived from the trustée, Blanchard, 
it would then be necessary to détermine whether such purchaser was 
chargeable with knowledge of the rights of the mortgagees; but this 
question does not arise. The point to be determined is whether, be- 
tween the mortgagor and the mortgagees, this property is covered by the 
terms of the mortgage. The évidence shows that the lot was purchased, 
and the building was erected, for the benefit of the railway company, in 
furtherance of its business, and for the accommodation of its employés 
v.32F.no.7— SI 
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and pàssengers. If , in erecting a dépôt at Stanberry, the company had 
included in the saine building an eating-house and deepingrooms, for 
the accommodation of its employés and patrons, I do not think it could 
be questioned but what the eating-house and lodging rooms would be 
deemed to be appurtenant to the railway. If the company, instead of 
including the hôtel as part of the dépôt, erect a separate building there- 
for, this does not in my judgment change the rule, even if the building is 
not immediately contiguous to the dépôt, but separated therefrom by a 
public Street. So as long as the évidence shows that the object and 
purpose of the company, in the érection of the building, was to use the 
same for the convenience and comfort of its employés and pàssengers, 
and thereby directly contribute to the proper carrying on of its business 
of a common carrier, I see no good reason for holding that a building so 
erected and used is not to be deemed appurtenant to the railway. 

Furthermore, the mortgage, expressly embraced, not only the dépôts 
and dépôt grounds, but also the " real estate" owned by the company. 
Under the facts of this case» it seems to me that, as between the mort- 
gagor and the mortgagees, the property in question cornes within the 
terms of the mortgage, and that the mortgagees are entitled to the bene- 
fit thereofv The Insurance was taken out for the benefit of the parties 
interested, and was not an Insurance on the interest of the mortgagor, as 
separate from that of the mortgagees, and hence the proceeds of the pol- 
icy belong tothe parties entitled to the property. 

The ordershould be that the amount due on the policy should be 
paid to McKissock, for the benefit of the mortgagees holding under the 
mortgage of February 15, 1879. 



United States v. Jones. 
{District Court, V. South, GaroUna. October, 1887.) 

OliAIUS AGAIKST THB UnITED StATES-'InDICTMBNT FOR FhAUD. 

' One is gqilty, under section 5438, Eev. St., wlio présents a claim which he 
believes to be true and just, but which he seeks to substantiate by affldavits, 
certiflcates, or dépositions of persons who to liis knowledge dépose or certify 
to material facts of which they know nothing. 

(Syllabus by the Court.) 

JfoMWeGôwrdm, for défendant. 

H. A. De Samsure, Asst. Dist. Atty., for the State. 

Siuoi^TOU, J., {char ging the jury.) The défendant is indicted before 
you under section 5438, Rev. St. The offense charged, in substance, is 
making, or causing to be made, presenting, or causing to be presented, 
aclaimagainstthegovemment, knowingsuch claim to befalse, fictitious, 
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or fraudùîent; and âlso, for the puïpose of dbtaining, or aiding to ob- 
tain, payment of sùcli claim, using, or causing to be used, a false certif- 
icate, affidavit, or déposition. 

The undisputed faCts are thèse: One John Jones, a private in Com- 
pany F, Twenty-fifth régiment U. S. C. T., died at Fort Snelling, Min- 
nesota, in 1883. In his pocket was aletter purporting to be from bis 
brother, William Jones, Charleston, South Carolina. A letter was ad- 
dressed to William Jones, 9 Burns lane, Charleston, South Carolina, giv- 
ing information of the death of John Jones. It came into the hands of 
défendant. After retaining it for some months, hemet with one Nelson, 
a claim agent, and showed him the letter. Under the advice of Nelson, 
he made out a claim for the back pay, etc., of the deceased soldier, al»- 
leging himself to be his only surviving brother and heir at law. His 
claim was fortitied, as required by law, by the affidavits of two persons 
Bwearing to the knowledge of the facts stated in the application, Gibbs 
and Brown. The claim was allowed. Before it was paid, one John 
Jones claimed the property of the deceased soldier, alleging that he was 
the father of the soldier, and of another son, William, and that the de- 
fendant was in nowise related to or known to him. Thereupon the claim 
of défendant was suspended and this prosecution begun. 

FuU testimony bas been produced before you. The défendant has 
made his statement in person, and insists that he did hâve a brother 
named John Jones, and that he honestly believed that he and the dead 
soldier were the same person. Gibbs, one of the witnesses used to sub- 
stantiate his claim undèr oath, now swears that he knew nothing of the 
relationship between the défendant and the dead soldier; in otker/words, 
he says now that his aflSdavit was false. You bave heard Nelson, the 
daim agent. To reach your verdict, you must first inquire whethei 
the statement and claim of the défendant that the deceased soldier, John 
Jones, was his brother, are true in fact. If you corne to the conclusion 
that the deceased soldier was not his brother, then you must inquirp 
whether the statement and claim made by the défendant, that he was 
his brother, were fra adulent as well as untrue. The claim was fraudù- 
îent as well as untrue if the défendant knew that it was untrue, or, per- 
haps I should say, if défendant did not believe it to be true. And even 
if he honestly believed the claim to be true, and that the dead soldier 
was his brother, nevertheless the claim and présentation of it would be 
fraudulent if, in presenting it, he used, or caused to be used, a false cer- 
tificate, affidavit, or déposition, knowing itto be false. 

Ail the circumstances attending the préparation and présentation of 
the claim bave been detailed before you by the witnesses, and hâve been 
commented upon by the counsel. You hâve heard Gibbs, one of the 
persons whose affidavits sustained the claim, déclare that he really knew 
nothing of the facts he swore to. Is this true? Did the défendant know 
that the affidavit of Gibbs was false? Did he know this at the time it 
was made, or did it comeio his knowledge before it was presented with 
his claim to the department? Did he induce Gibbs to make the affi- 
davit? Did he do this' knowing that Gibbs really knew nothing of the 
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facts sfeted in it? Or, on the other hand, was the défendant the dupe 
of the claim agent, acting blindly under his dictation, not knowing the 
means ômployed in preparing, substantiating, and presenting the claim? 
The answer to thèse questions you must find in the évidence. If the 
défendant knew, before it wa,s sent on, that the afïidavit of Gibbs was 
false, — that is, that Gibbs swore to facts which were not within his knowl- 
edge, — and, notwithstanding, directed or suffered his claim to be pre- 
sented, he is guilty under this indictment, eyen if you believe that he 
really was the brother of the deceased soldier, or if he was honestly con- 
vinced that the dead John Jones was his brother. Of course, if he made 
the application knowing that he was not the brother of the dead soldier, 
he is guilty. 

The défendant is an illiterate colored man. If you. believe, from the 
évidence, that he was acting wholly under the advice and control of Nel- 
son, the claim agent, not knowing or understanding what was being done, 
then give him the benefit of the reasonable doubt, and acquit him. 

The jury fouud the défendant guilty, and recommended him to mercy. 



Westinghouse Aie-Beake Co. v. Carpbnter. 
(Circuit Court, 8. B. lowa, E. JD. October 23, 1887.) 

Patents pob Intentions — Infrinqbment — PKBiiiMiNAitY Injunction — Expira- 
tion OF Patent. 

There being little doubt as to the validity of the claims of the reissued pat- 
ent which are embraced in the movin^ papers, and as to the infringement 
thereof by défendant, a preliminary injunction is ordered, even though the 
patent will soon expire. The last years or months of a patent are often the 
most valuable, and the patentée is entitled to the benefit thereof . 

Motion for Preliminary Injunction to restrain défendant from infring- 
ing the fifth, sixth, seventh, and eighth claims of reissue No. 8,291, to 
George Westinghouse, Jr., for improvements in pipe couplings. The 
motion was resisted, on the ground, among others, that certain claims, 
which were not embraced in the moving papers, were expanded and 
void, and should hâve been disclaimed before suit brought. 

W. BakeweU, Geo. H. Christy, NatM. French, and J. Srwwden Bell, for 
complainant. 

Banning <Sc Banning and Anderson, Davis & Hagerman, for défendant. 

Beewer, J., iprally.) We shall not attempt to discuss the varions 
questions which were argued with such signal ability and care by coun- 
sel in the case, but simply state our conclusions. On an application for 
a preliminary injunction the court considers always the relative situation 
of the parties, and the injury or benefit which may resuit to either from 
the granting or the refusing of the injunction. Such an order is spoken 
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of sometimes as an exécution before judgment, though that is not accu- 
rate. It is simply the-tying up of the afifairs of the respective parties, 
and holding them in the présent state until there can be a full détermi- 
nation . The court will not do that, where there is no probability that 
a final injunction will be given, nor unless it is apparent that some seri- 
eus injury may resuit to the complainant unless it be granted, and it 
will compare, as stated, the relative benefits and injuries to Ihe différent 
parties. We hâve little doubt that the Westlnghouse alr-brake patent is 
a valid patent, at least so far as the claims which are presented in this 
motion. Whether the reissue as to some of the other claims is valid or 
not is a matter which we do not need to inquire into at présent. Nei- 
ther hâve we any doubt that it is a valuable patent. The extent to which 
this air-brake has been introduced, the protection which has resulted to 
life and property from its introduction, make it apparent that it was 
really a very valuable invention, and as such it commends itself to the at- 
tention and judgment of the courts. So far as this coupler, which is the 
immédiate matter of considération, is concerned, it is a combination pat- 
ent. The various éléments of it were old, but the combination consti- 
tuted the invention and its value. Of course, any party has a right to 
use any one or more of those éléments because the patent does not cover 
them separately. But he may not use that combination, or anything 
which, taking the various éléments, by a mère change'in form of one or 
the other, works out the same resuit in the same way, and by substan- 
tially the same process. This being a preliminary matter, we do not 
mean to commit ourselves to any definite conclusion. We think it prob- 
able that the defendant's electric air-brake coupler is an infringement 
on this Westlnghouse patent. We hâve examined it in our own rooms, 
the various parts of it, the manner in which the combination works, and 
it seems to us that it will probably hâve to be held on final hearing that 
it is an infringement. 

The complainant's patent expires next spring. The défendant has 
not, so far as the testimony shows, engaged in the manufacture or sale of 
his electric brake in this country. He had it hère on exhibition, and that 
is the direct matter complained of. It is undoubtedly true that a party 
may, before the expiration of another's patent, make ail his arrange- 
ments of machinery, buildings, and everything of that kind for going 
into the business of manufacturing the patented article at the time the 
patent expires. There are but a few months before the expiration of the 
patent, and we bave hesitated a good deal upon that, whether in view 
of this fact there was any propriety in granting a preliminary injunction, 
and yet it may be, and oftentimes is, as is stated by counsel, true that 
the lastyears or months of a patent are the most valuable to the patentée 
by reason of the fact that the widespread information in respect to its 
value and gênerai introduction into use has created the largest demand 
for it. 

Taking that into account, also, the fact that if défendant means to in- 
troduce the electric brake into this country it must take him some time 
before he can be in position to put it largely before the railroad world, 
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(indéed it would be dbubtful whèther he could much before the time of 
the expiration of this patent, and yet possibly he might, to some extent,) 
it would be no more thari fairto issue a preliminary injuiiction in favor 
of the complâinant. This, of course, will operate but a brief time; but 
still, whatever of value this patent may hâve during thèse months to the 
complâinant, fewthough they may be, he is entitled to. The order will 
be therefore that the preliminary injunction issue on thegivingof abond 
in the sum of $20,000. Judge Shiras reminds me to say that we do 
not construe the issue of this injunction to operate against the erecting 
of buildings or anything of that kind; only against the manufacture and 
sale of his coupler. 

Love and. Shibas, JJ., concur. 



The Pirate. 

The Kenilworth. 

Baker Whitely Coal Co. v. The Pirate. 

Same V. The Kenilworth. 

{District Court, B. Maryland. July 3, 1887.) 

1. Mabitimb Liens— Repaies— Home Pokt. 

Eeld, that there was no lien In favor of material-men for repaîrs and sup- 
plies f urnished in the port of Baltimore to two British steamers upon the or- 
ders of charterers, who were owners pro hac vice, and who were well-known 
résidents of Baltimore. 

2. Same— Pilot's Services. 

Held, that there was a lien in favor of the pilots renderiug services to the 
steamers on their inward and outward voyages. 
(Syllabua by the Court.) 

In Admiralty. 

E. Q. WtUiaTns and Wm. Pinkney Whyte, for libelant. 

John H. Thomas, for respondents. 

Sd)astian Brown and B. W. Mister, for petitioners. 

Morris, J. Thèse are claims of varions kinds asserted in rem by 
libels and pétitions against the British steamers Pirate and Kenilworth 
of Glasgow, Scotland, for coal, repairs to machinery and boilers, sails, 
and provisions furnished to the steamers in the port of Baltimore, and for 
pilotage services rendered during a period when they were chartered by 
the owners, résidents of Glasgow, to Hart & Co., résidents of Baltimore, 
who were merchants engaged in the importation of foreign fruits into 
that port* The steamers were chartered in Glasgow to Hart <fe Co. on 
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the eighteenth September, 1885, for two years, to be èrûployed by them 
in such lawful trade as they might direct, between the United States and 
the West Indies or South America, and were brought to Baltimore by 
them, and put into their regular line of vessels plying out of the port of 
Baltimore in the foreign fruit business; each one making a voyage to 
some West India port and back every two or three weeks. They re- 
mained continuously in that service from about October, 1885, until 
Hart and Go. failed in business, about the first of May, 1887. The 
charter-parties required that Hart & Go. should pay for the hire of the 
steamers a stipula ted sum per month, to be remitted to the owners in 
sterling drafts, in two payment^ in advance each month; and stipulated 
that the charterers, in addition to the hire, should provide the masters 
and crews, and pay their wages, and provide and pay for ail the provis- 
ions, coal, port charges, pilotages, and ail other charges whatsoever, (ex- 
cept insurance,) and pay ail repairs to engine and huU, and maintain 
the hull and machinery in a thoroughly efficient state, and redeliver 
the engine, boiler, and hull upon expiration of the charter in the same 
condition as received, fair wear and tear excepted. Tt was provided, 
however, that the charterers were not to pay for repairs to the engines 
or hull costing over £120 on any separate repair of damage, and it ap- 
pears that repairs over that sum for any one damage were covered by 
policies of insurance in owner's favor. The questions raised by the 
pleadings, and considered in argument, are as to whether the several 
bills for supplies, repairs, and services now sued for were contracted 
under circumstances which give thèse creditors a privilège against the 
steamers, or whether their remedy is solely against the charterers. 

In the first place it is obvions from the charter-parties, and from the 
acts donc in pursuance of them, that the owners delivered thèse steam- 
ers fuUy into the possession and control of the charterers. The charter- 
ers took them from Glasgow, and brought them to Baltimore. There 
they put out the former masters, and put in command others of their 
own choosing, and used the vessels thereafter on their own account upon 
such voyages within the ports named in the charter-parties as they de- 
sired, without the control in any way of the owners. It is beyond doubt 
that the charterers were owners pro hac vice. Thorp v. Hammond, 12 
Wall. 416. The owners had parted with their possession of the vessels, 
and with ail control over every one on board. It was a démise of the 
vessels for a stipulated hire, not dépendent in any way upon the trans- 
portation of goods or the earning of freight. It is urged that because 
it was stipulated that the owners should hâve a lien upon ail cargoes and 
subfreights for the charter money, — a lien which they would not hâve if 
they parted with the possession of the vessel, — that therefore the court 
must find as a fact that tldey did not part with possession, and the char- 
terers were not owners pro hac vice. But this is impossible. The own- 
ers contracted to surrender possession, and did in fact surrender posses- 
sion and control, and no stipulation for a lien usually dépendent upon 
their retaining possession could alter that fact. It ig also suggested that 
the stipulation that the owners should hâve the privilège of selecting the 
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chief èngineers of the steamers — they, however, to be paid by the cHar- 
terers' — was sufScient to retain possession; but the contrary of this bas 
been ofteu decided. 1 Pars. Shipp. & Adm. 279, 280. 

The case presented is one of vessels demised for two years to charter- 
ers, and delivered into their possession, and of supplies and repairs fur- 
nished in the port where the charterers resided, and wliere they were 
well-known merchants, in good crédit; the charterers, by the terms of 
the f.harter-parties, having bound themselves to pay forthe supplies and 
repairs. ' It is to be considered, then, by whom, and under what cir- 
cumstances, the supplies and ifepairs were ordered, and what knowledge 
the material-men had of the actual terms of the charters. 

It is proved that it was a matter of gênerai notoriety in the port of 
Baltimore that Hart & Co. had chartered thèse British steamers for the 
fruit trade upon time charters. Hart's initiais were put upon their fun- 
nels, and they carried his flags, and were constantly noted in the news- 
papers as arriving and departing, with comments upon their cargoes of 
fruit. This went on for over a year, and everything indicated that they 
could not be vessels employed by Hart & Co. upon ordinary cargo-car- 
rying charters. It must hâve been quite generàlly known among the 
people who supply ships that the masters had been changea by Hart & 
Co., and that they had put in command of one of thèse steamers an 
American master, and in command of the other a master long résident 
hère, Then, as to the character of the repairs and supplies, (except 
the sails,) they were not required by a vessel which has met with disas- 
ter, to enable her to complète an interrupted voyage, but were those 
which a steamer making short regular trips in and out of a port would 
require for its ordinary maintenance, and were mostly supplied by thèse 
creditors at regular intervais; the repair bills of Reeder & Son to the 
Pirate running from March, 1886, to March, 1887. With regard to the 
ordering of thèse materials and supplies, it appears that àlthough in 
aome cases the quantity and character was indicated by some ofïicer of 
the steamers, as is quite unavoidable, they were not ordered by the mas- 
ter. The persons who were to furnish the supplies were selected by the 
charterers, and the terms of the purchase agreed to by them, and the 
bills invariably sent to them. No one ever thought of presenting a bill 
to any ofïicer of the ship, or to any foreign owner. For the amount of 
the claims of Charles Reeder & Sons they had taken a promissory note 
made by Hart & Co. , in which was included a sum due for work on an 
ice-machine on shore. The facts proven show, in almost every case, a 
continuons dealing with known charterers, in the port of their résidence, 
for the ordinary requirements of vessels. 

The cases of The Œty of New York, 3 Blatchf. 187; The India, 14 Fed. 
Rep. 476, 16 Fed. Rep. 262; JTie Sydn^ L. Wright, 5 Hughes, 474.— 
which are relied upon by counsel for the creditors, and in which claims 
of material-men were held to be entitled to a privilège against the ship, 
—-were ail cases in which the supplies were furnished to chartered vessels 
in ports in which the charterers were non-residents. In those cases the 
vessels were in ail respects foreign; foreign in respect to the gênerai own- 
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ers, and foreign in respect to the charterers who were the owners pro hac 
vice. But in the cases of 2%ê Golden Gâte, 1 Newb. Adm. 308; TheSecret, 
8 Fed. Rep. 665, 15 Fed. Rep. 480; The Nmtmn, 6 Fed. Rep. 406, 28 
Fed. Rep. 383; and Stephenson v. The Franck, 21 Fed. Rep. 715, — ail 
thèse were cases in which the supplies were ordered by the charterers in 
the port of their own résidence, and, although the vessels wero foreign 
in respect to their gênerai owners, it was held that no maritime privi- 
lège arose; there being no implic-ation that the ship's necessities could 
only be relieved by pledging her, when the charterer who was bound to 
supply thèse necessities was présent in the place of his résidence, and 
himself contracted for the supplies. The Cumberland, 80 Fed. Rep. 449, 
décides nothing to the contrary of this. It was there held that for sup- 
plies furnished in a foreign port upon the order of the master, he being 
also ownerjjro hac vice, and a résident of the port, a maritime privilège 
arose if the creditor had not been informed of the charter and its terms; 
because a material-man who deals with one who is actually master of a 
foreign ship is presumed to deal with him in his character of master, 
and is not affected by otber relations he may hâve with the ownerunless 
notifîed of them, nor is he' affected by the résidence or non-residence of 
such a Diaster. But in The Cumberland it is also held, after the charterer 
had ceased to be master, and had put another in command, and pro- 
cured the supplies, there was no lien. 

Thèse considérations, it seems to me, dispose of most of the claims 
upon which I am required to pass, without the necessity of entering 
uf •>! the question of explicit notice of the terms of the charters, of 
which there is évidence in respect to some of the creditors, or at least 
sufficient information to hâve affected them with notice. 

The claims for pilotage are, however, distinguishable frop the claims 
of the material-men. Thèse were for services performed by Chesapeake 
bay pilots in piloting the ships in and out of the bay on their océan voy- 
ages. As to the inward pilotages, the employment was not in anyport, 
but by the master himself taking the pilot aboard upon the high seas. 
The service was a necessary one to a ship then upon a voyage, and the 
state law requires the master of the ship to accept the offered service, or 
to pay the same charge as if it was accepted. The law régulâtes the em- 
ployment, and it takes no account of the résidence or non-residence ol 
owners or charterers ov their crédit. The pilot is compelled to be in 
readiness to render the service, and the vessel cannot refuse it. The ob- 
jections applicable to the claims of the other petitioners are not, it seems 
to me, applicable to thèse claims for pilotage. It is urged, however, 
that by delay in enforcing their privilège the pilots hâve lost their lien, 
and that by the action of their collector or treasurer they hâve agreed to 
look solely to the charterers. None of the claims are older than Decem- 
ber, 1886, and the libels were filed about the firstofMay, 1887. Iknow 
of no case, unless there has been a change of ownership, or a loss to the 
owners attributable to the delay, where so short a period of delay hsis 
been held to destroy a lien of this kind. The treasurer of the pilots did 
take the note of Hart & Go. for a portion of the claims, payable in 60 
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days, which is now overdue, and is produced; but it was with the ex- 
press understanding that he would not receipt the bills, and would not 
give up the lien, unless the ilote "was paid. It has been suggested that 
the piîot fées belong, not to the pîlots performing the service in whose 
names thèse pétitions hâve been filed, but to the association of which 
they are members. The terms of the state laware that the fées shall be 
paid to the pilot first speaking the vessel. It has been shown that cer- 
•tain of the pilota do pooltheir earnings, and divide them, after paying 
out certain agreed items of expense; but there is no proof that, as among 
themselves, they hâve agreed to bè partners. A mère agreement to di- 
vide equaliy their individual earnings does not make them partners. 
Law v. Oros3, 1 Black, 533. I hold the claims for pilotage to be liens 
against the respective steam-ships. 

There. isone otherclaim, viz., that of the sail-maker, Mitchell, for the 
cost of two new try-sails, made forthe Kenilworth, which I think is prop- 
erly to be distiriguished from the claims of the other material-men . Thèse 
two sails-were made for the Kenilworth upon the order of the master. 
The veasel was neàrly loaded for a voyage, having corne in from her pre- 
vious voyage !with her old sails torn to pièces.' Mitchell was sent for, 
and; either «pon the ship or on the wharf, a conversation took place in 
his présence between the master and one of the firm of Hart & Co. , in 
which the master declared that the vessel was not sea-worthy without the 
new. sails^; and that he would not go to sea without them. Mitchell was 
asked if he cOuld make them in a great hurry, so that the ship could sail 
by a certain hour, and he agreed to do so. He received the order, and 
put the sails on the ship on the twenty-second of January last; his bill 
amounting to $100. Mitchell déclares that he knew nothing of any char- 
ter, ànd iâuppoBed it was the ordinary. case of dealiiig with the master of 
a foreign vfesselto supply an actual pressing maritime necessity. It is 
suggested that it is not clear from the language of the charter-party 
whether the Tenewal of the sails was one of the expenses to be borne by 
the ohairtereiBSjand there is ground forthe suggestion. This claim is 
not entirely free from doubt; but as the vessel has been retumed to her 
owners with the new sails on her, and as the claimant ia of that class of 
ai'tisans favored by the maritime law, I think the doubt should be re- 
solved in his favor. 

The'dècrèeiwill be in favor of thé claims for pilotage, and in favor of 
the' claim of MitcheU for the sails, and dismissing aU the other pétitions 
which were presented at the hearing. 
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The John K. Shaw. 
Raphaël v. The John K. Shaw, 

{Bùlrict OouTt, B. Maryland. April 13, 1887.) 

1. BiLiiS OF Lading — Patmbnt of Dbaft— Thansfer of Title. 

A printed f orm of a bill of lading was signed in blank by the master of a canal 
barge befôre any cargo was put on board, and was fllled up by the intended 
shipper as for a cargo of wheat to be delivered to a merchant, who, on the 
faith of it, accepted and paid a draf t to which it was attached. _ Held, that as 
against the vendors of the wheat, who were ignorant of theissuing of the bill 
of lading, it did not transfer tothe acceptor of the draf t the title to a cargo of 
wheat, which was subsequently put on board under an agreement between 
the vendors and the shipper that they should retain their title to the wheat 
until it was paid for, and under an agreement that the barge should not be al- 
lowèd to proceed on her voyage until payment was made. 

2. Same. 

Held, under such a state of facts. that the vendors of the wheat, having ex- 
ercised their right to reclaim it, the holder of the antedated bill of lading 
could not proceéd in rem against the barge foi- its value. 
{^UalM» bv the Court.) 

In Admiralty. 

Robert H. Smith, for libelant. 

Sébastian Brown, for respondent. 

MoBEis, J. This is a libel in rem against the canal barge John K. 
Shaw, to recover the value of a cargo of grain, which, it is alleged, the 
master contracted by a biU of lading to deliver to the libelant in Phila- 
delphia. 

A certain George W. Morrison, of New Castle, Delaware, who was en- 
gaged in the business of shipping grain under the firm name of W. H. 
Jefferson & Co., chartered the canal barge to carry a cargo of grain for 
him to Philadelphia. The grain was to be recèived on board at St. 
George's and at Delaware City. On the last days of September, or per- 
haps on the first day of October, 1886, and before any grain had been 
put on board, John Eveland, the master of the barge, at the request of 
Morrison, signed his name to a printed form of bill of lading. This 
printed form Morrison dated October 1, 1886, and fiUed upsoas toread 
that he had shipped 3,510 15-60 bushels of wheat on the barge John 
K. Shaw, then lying at Delaware City and bound for Philadelphia, to 
be delivered to Raphaël (the libelant) on his paying one and one-eighth 
cents per bushel freight. On the same day, October Ist, Morrison drew 
a sight-draft for $2,500 on Raphaël, which he negotiated, with the bill 
of lading attached, and which Raphaël paid in due course, receiving 
with it the bill of lading. On the twelfth of October, the grain not com- 
ing, Raphaél telegraphed to the master of the barge at Delaware City to 
know why the barge had not brought the grain, but he recèived no re- 
ply. Raphaël then went to Delaware City, and saw the master, who, in 
substance, refused to come to Philadelphia because the farmers from 
whom Morrison had procured the grain which had been put on board, 



492 ISOEBAL SSFOBTEB. 

daimed to be the owners of it, and had forbidden his taking it to Phila- 
delphia. 

The proofs show that there was put on board the barge in ail 3,090 
bushels of wheat under the following circumstances: A farmer named 
Rèybold had been for some years in the habit of acting for Morrison as 
his agent in buying wheat from the farmers in the neighborhood of Del- 
aware City and along the canal. The grain was bought for cash, and 
was to be hauled by the farmers, with their own teams, and emptied in 
bulk into the canal-boa ts furnished by Morrison. As the grain was run 
into the hold, it was weighed, arid the quantity ascertained. Then Rèy- 
bold procured from Morrison his checks for the respective amounts due 
the farmers, and paid them. 

Reybold began loading this barge at St. George's on October Ist, and 
on that day received froi:{i'E. L. Mifflin548 bushels of wheat, and from 
F. D. Reynolds 192 bushels. He had already advanced to MifEin $360 
on account. The barge was then moved to Delaware City, where, on 
the fourth, she received about 700 bushels, on the flfth nearly 2,000 
bushels, and on the eleventh the balance, making up the total of 3,090 
bushels. On the morning of the fifth Reybold learned that two checks, 
dated September 29th, which Morrison had given for grain purchased 
through him for a previous shipment, had gone to protest. He tele- 
graphed to the cashier of the bank, who replied that the checks had not 
yet been provided for, but that Morrison had said he would make them 
good that day. Reynolds also telegraphed for Morrison to corne at once 
to Delaware City, and he replied that everything would be right, and 
that he would come that afternoon. Morrison did not come, and at 5 
p. M. Reybold wrote him that he had stopped ail the teams and should 
not haul any more grain until he saw him. After this, on the llth, 
there was about 400 more bushels of grain put on the barge. The barge 
then lay at Delaware City until the fifteenth October, when, the grain not 
having been paid for by Morrison, the farmers, through their attorney, 
ordered the m aster to take the cargo to Baltimore, and the master, with 
the assent of Morrison, and upon the demand of the farmers and of Rey- 
bold, issued another bill of lading on the fourteenth October, making the 
grain on board deliverable to consignées in Baltimore. It was so deliv- 
ered, and was sold for the account of the farmers. 

Reybold testified that ail the grain was bought for cash, and was to be 
paid for as soon as delivered on board, and that, with respect to that put 
aboard on the fifth October and afterwards, there was a distinct agree- 
ment and condition that, if it was not paid for, it should be taken out. 
Mr. Higgins, who was the owner of 1,100 bushels, testifies to this, and 
that, knowing that Morrison was in financial difficulties, he would not 
hâve put his property on the barge upon any other terms. Neither Rey- 
bold nor Higgins nor any of the farmers knew, until the telegram from 
Raphaël on the 12th, that a bill of lading had been issued by the master 
to Morrison. 

It is contended, on behalf of the respondents, that the bill of lading 
held bylibelantisaltogether void, not only because signed by the master 
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before any graia had gone aboard, but also because it was signed in 
blank, and could not therefore specify what was to be carried or to what 
place or in what quantity, and that the master had no authority from 
the owner to bind him by such a signature to a blank paper. Some au- 
thority is found for this contention. In The Joseph Grant, 1 Biss. 193, 
it was held by Mr. Justice Miller that a blank bill of lading cannot be 
made a contract binding the vessel or the owner, for the reason that the 
master bas no implied authority to sign it, and that it no more bound 
the vessel than a bill of lading for goods not delivered to the vessel. But 
the case before Mr. Justice Miller was one in which the master, after 
the cargo was on board, and before signing the blank, had already ex- 
hausted his authority and agency by signing a regular bill of lading for 
the goods, upon which they were actually delivered to the consignée 
named in it. It is, however, well settled that if, in anticipation of the 
delivery of goods to thç vessel, the master signs a bill of lading, and the 
goods are subsequently delivered as and for the goods intended to be em- 
braced in it, if there be no intervening title to the goods between the is- 
suing of the bill of lading and the delivery on board, the bill of lading 
will cover the goods. The Idaho, 93 U. S. 582; HaUiday v. Hamilton, 11 
Wall. 564; Rowley v. Bigêkm, 12 Pick. 314. And if the blank form of 
a bill of lading is signed by the master, with the intent that the shipper 
shall fill it for a certain voyage and at a certain freight and for such goods 
as may be subsequently in fact put on board, I think it might well be 
held operative as to the goods actually appropriated and so shipped. A 
formai bill of lading is not the only évidence receivable to show an in- 
tention to appropriate goods delivered to a carrier, and to pass the title 
to a consignée. But, in any event, such a bill of lading should be op- 
erative in no greater degree than if it had been delivered at the time the 
goods were really put on board; for, asit is the delivery of the goods to 
the vessel which gives it validity, its validity should be controlled by 
whatever circumstances would control the contract if not issued until 
after the spécifie goods were on board. 

In this case there is évidence to prove that the understanding of the 
farmers, who fumlshed the grain, with Reybold, the agent of the ship- 
per, was, that the barge was not to be taken away until the grain was 
paid for, and as to the greater part of the whole amount, which was put 
aboard after Morrison stopped payment, there can be no doubt that 
there was a distinct understanding that the grain should be taken out 
again if the money was not paid. And the master must hâve known 
that his barge was not being loaded, and that he was being detained be- 
cause the farmers claimed to hold the grain until the purchase money 
was paid. If at that time he had been asked to give Morrison a bill of 
lading, he would hâve known that Morrison was not the owner of the 
grain, but that the farmers retained a jus disponendi. He could not at 
that time and with that knowledge hâve given a bill of lading which 
would hâve defeated their rights. Thompson v. TraU, 2 Car. & P. 334; 
same case on appeal, 6 Barn. & C. 36. And this is the différence which, 
in my judgment, distinguishes the facts of this case from those of Row- 
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léy y^ Bigdow, 12 Pick. 306. Inthat case the goods were not delivered 
upon (any condition whatever, but, hftving beeu sold.tp a fraudulent pur- 
chaser, were unconditionally delivered to the carrier, who issued a bill 
of lading, and transported them totheir destination without any notice 
of any infirmity in the title of the eliipper. The présent case more 
uearly, resembles Hussey v. Thomton, 4 Mass. 405, and Dows v. Bank, 
91 U. S. 618. In the latter case the shipper had received the grain un- 
der an agreement to hold it in his elevator as bailee until he had paid 
the purchase money for it, and the suprême court held that there was 
no suoh delivery to him as would enable him to transfer title to it by 
shipping it, and transferring the bills of lading for value to a stranger. 
A very similar case to the présent one is CoggiM v. RaUroad Co., 3 Gray, 
546. 

It would, of course, hâve beep more regular for the vendors of the 
grain to hâve each taken a receipt from the master as évidence of their 
intention to retain a jus disponendi; and, in a commercial port where 
that method of retaining a lien on goods put aboard conveyances for 
.ransportation is established and wéll known, it might be that the court 
-fould hold that the absence of such a receipt was a décisive proof of an 
finconditional delivery; but whether a delivery is without any rétention 
of a.jm diaponéndi or not is always a question of intention to be derived 
from the acts, déclarations, and circumstances accompanying the deliv- 
ery. Prince v. RaUroad, 101 Mass, 546. A barge lying in a canal in 
a farming country, for the réception of grain to behauled and placed on 
board by the growers, is known to be loading under very différent cir- 
cumstances from a vessel receiving cargo in a commercial port. She is 
in fact for the time being a warehouse for the collection of the grain 
which is to constitute the cargo. Delivery on board is a prerequisite 
)ùi paymentj and when it is known to the master that the grain has not 
been paid for, that the vendors do not intend to relinquish their title to 
it, and that the rétention of the title is necessary for their protection be- 
cause of the failing condition of the shipper, under such «ircumstances 
the toaster cannot safely give a bill of lading to the shipper.: 

■The prbof is not very clear as to the knowledge of the master in this 
;(^se, bat I think enough appears from which it is only a fair inference 
that he wéll knew on, October, 5th why it was that he was, being detained, 
and that he then knew that the ;barge was not to be allowed to leave until 
paymeht for the grain wasmade. ; Notwithstanding, therefore, that an 
antedated. bill of lading may be allowed to operate by way of estoppel 
and relation upon the grain subsequently put aboard,. still it must be 
affected by whatever knowledge the master had, ât the time the goods 
were actually ladened, with regard to the intention: of the vendors not to 
unconditionally part with their property. 

In Bryana Vk-..Nix, 4 Mees. & W. 774, a case frequently referred to as 
authority on this class of questions, reeeipts for two càrgdes of oats were 
obtained from Jhè maslers of two canal-bôats, and draits were drawn 
against themv , :At the time the recéiptâ were given,.one boat was loaded, 
but the other was not, although the shipper had a cargo prepared for her. 
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Subsequehtly the sMpper, being pressed by a créditer, agreed to give 
him the oats, and in fulfillment. of that agreement, loaded the second 
boat, and obtained from the masters other like receipts for the cargoes 
of both boats, and transferred them to the creditor, who upon them ob- 
tained possession of both cargoes. It was held that the acceptor of the 
bill of exchange could recover the cargo which was loaded on the first 
boat when his receipts were obtained, but that he could not recover the 
grain loaded on the second barge, because it was not on board when his 
receipt was given. With regard to the second boat load, Baron Paek, 
in giving judgment, said that, if the oats had been put on board the 
second boat for the purpose of fulfilling the first con tract, and were re- 
-ceived by the master as such before any new title to the oats had been 
acquired by a third person, he should probably hâve held that the 
property in both boat loads passed to the plaintifF, who was the ac- 
ceptor of the draft, and in that case, aa to the cargo of the second boat, 
the receipt might hâve operated as an executory agreement that, when 
the oats were ladened on the second boat, the master should hold them for 
the plaintiff so that, when the agreement was fulfiUed, they would hâve 
become his property. But, before the agreement was fulfilled, the ship- 
per had been induced to enter into another engagement to deliver them 
to the défendant. The plaintiff had an agreement with the shipper that 
the oats to be loaded on the second boat should bcisent to himi, and the 
■défendant subsequently obtained an agreement that they should be sent 
to him. Both contracts were executory Until the oats were appropriated 
by some new act; and Baron Park held that the signing of the receipt 
for the oats, after they were put on board the second boat in exécution 
■of the second contract, was the first act by which the oats on that boat 
were specifically appropriated. This décision bas been questioned, be- 
-cause it has been said that the facts found by the jury and stated by the 
reporter do not sustain the position taken in the décision; but the law, 
as applicable to the facts assumed by the court, is not questioned. 

Applying the doctrine of Bryana v, Nix, to the présent case, it would 
follow that any contract, agreement, or understanding which Morrison 
had with the vendors of the grain, after the issuing of the blank bill of 
lading, ànd while the grain was going aboard, even though unknown to 
the master, and which was subsequently executed by the signing of new 
bills of lading by the master under which they took possession, can be 
sustained as against the holder of the first bill of lading. It is very true 
that it is settied law that, where a vendor delivers goods to a carrier by 
order of a purchaser, the appropriation is determined. Delivery to the 
carrier is delivery to the vendee, and the property vests immediately. 
Benj. Sales, § 362; HaUiday v. HamUton, 11 Wall. 560; Prince v. Rail- 
road Co., 101 Mass. 542. But this rule is not contravened by asserting 
the jws disponendi of the vendor, when the circumstances évidence an inten- 
tion to retain, and where there is a spécial agreement to retain it. If 
the goods are not deiivered to the carrier unconditionally as goods to 
which the shipper has acquired title, the carrier cannot validly agrée, 
and certainly by an antecedently issued bill of lading he cannot contract, 
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to delivèr them in disregard of the retained title of the unpaid vendor, 
Now, in this case, Eeybold was Morrison's agent in purchasing, receiv' 
ing, and shipping the grain, and lie déclares that the grain was to re- 
main the property of the farmers until paid for, and that, although put 
on the barge and thus received by him, it was with the understanding 
that it was not unconditionally delivered, but that the barge was not to 
leave Delaware City until it was paid for, and that, as a great deal of it 
was received by him after he knew that Morrison had stopped payment 
and gone to protest, he was careful to make this agreement. It is con- 
ceded that there is no statute of Delaware which aft'ects the question of a 
conditional delivery of chattels, or which legislates with regard to bills 
of lading, and there is no rule of the common law which forbids such a 
transaction. Harkness v. Bussell, 118 H. S. 663, 7 Sup. Ct. Rep. 51; 
Coggill v. Bailroad Co., 3 Gray, 645. Even though a bill of lading be 
given for goods regularly delivered on board, if the carrier discover that 
the shipper had no title and the true owner demand them, the carrier 
may déliver them up to the true owner in disregard of the bUl of lading 
thus wrongly obtained. TJie Idàho, 93 U. S. 575. 

The grain being the property of the vendors, it was rightly given up to 
them without requiring them to resort to légal process, except as to the 
portion of Mifflin's grain whjch was paid for by the $350 advanced to 
him by Morrison, and which respondent has tendered. The decree will 
be in favor of the libelant for the proper value of so much of the Mifflin 
grain as had been paid for, Each party must pay his own costs. 
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DWYER C. PeSHALL. 

{Oireuit Court, 8. B. Nm York. September 23, 1887.) 

1. Bkmoval OF Causes— Application— ACT ov March 3, 1887. 

tJnder the New York Code of Procédure the défendant muBt serve his an- 
swer by the twentieth day after service of the complaint, unless tbe time is 
extended by order of court or by written stipulation. Eélà, that an oral agree- 
ment between the parties to the efEect that the suit, which was only brought 
as a stalking-horse to beguile third persons, was not to be pushed, and that 
no answer would be required, was not such an extension as was provided for 
by eithér the laws of the state or the rules of the state court, and that a péti- 
tion for removal filed after the 30 days were up came too late: the amenda- 
tory removal act of March 3, 1887, requiring such pétition to be flled "atthe 
time or any time before the défendant is required, by the laws of the state or 
the rule of the state court in which such suit is brought, to answer or plead. " 

8. Samb — Act of Mabch 3, 1887 — Iktbkprbtation. 

The intention of the amendatory removal act of March 3, 1887, to restrict 
remoyals from state to fédéral courts, is ao clear that It should be strictly con- 
strued against any one seeking to évade the additional requirements which it 
puts upon the right of removal. 

On Motion to Remand. 
\ KéUy, Tucker & Henderson, for Dwyer. 
; C. Mne, for Peshall. 

Lacombe, J. This action was begun in the stale court, hj service of 
a summons and complaint, on February 19, 1887. The défendant was, 
by tbe Code of Civil Procédure, required to answer the complaint on 
Mai'ch 12th. No answer was served, but on August 12th défendant filed 
his pétition for removal. The récent ainendment (1887) to the removal 
act requives the défendant to file his pétition "at the time or any time 
before the défendant is required, by the laws of the state, or the rule of 
the state court in which such suit is brought, to answer or plead to the 
déclaration or complaint of the plaintiff." The New York Code of Pro- 
•cedure requires a défendant to serve his answer by the twentieth day 
after service of the complaint. That time may be extended under the 
Code and the rules in two ways, — either by order of the court or by writ- 
ten stipulation. Such an extension would no doubt enlarge the time 
within which a pétition for removal maybe &led, {Simonson v. Jordan, SO 
Fed. Rep. 721,) but in this case there is neither order of court nor writ- 
ten stipulation. Défendant relies upon an alleged oral agreement between 
the parties, entered into before the action was brought, that "it should 
neverbe prosecuted to trial or judgment; that no default should betaken 
therein; that the time to answer should be indefinitely postponed, and 
that no answer should be required, — the action having been conimenced 
merely for the purpose of facilitating a successful termination of negoti- 
ations for the sale of certain terminal railroad interests in Jersey City; 
and to be discontinued when such resuit was consummated, or when it 
was apparent that the commencement of the action did not hasten such 
negotiations." In other word8,,the alleged agreement contemplated us- 
v.32F.no.8— 32 
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ing the process of the suprême court of the state as a slalking-horse to 
beguile third persons for thé ISéneât of the parties thereto. 

Whether or not persons making such an agreement are guilty of con- 
tempt of court may be left to the détermination of the tribunal whose 
process has been thus abusçd. It is not even necessary to pass upon the 
■question whether the alleged agreement is légal and binding on the par- 
ties. The utmost that could be claimed for it is that it may afîord good 
;grOund for obtaining an extension of time to answer; it is not in itself 
sûchi an extension as is provided for either by the laws of the statë, or 
iihe rules of the state court, and therefore notwithin the letter of the act 
bf 1887, above quoted. The amendments of 1887 were plainly meant 
to reistrict removals from stat« to fédéral courts. The value of the mat- 
ter in dispute is increased from $500 (including interest) to $2,000, (ex- 
•cluding interest.) Removal cari be had only by the défendant, instead 
of by either party, as hepetdfdrie. The time withîn which such removal 
ahall be' had îs materially shortened. The intention of the act is so clear 
"that it shbuld be strictly cohstrued agâinst any one seeking to évade the 
additional limitations which it puts upon the right of removal. 

Défendant further contends that plaintifif is, by the alleged oral agree- 
ment above quoted, estopped from moving to reûiand the cause. It is 
unnecessary to discuss that poiftt. This court is not estopped from re- 
manding a cause not properly before it, and wiU be astute, on its own 
motion, to décline the considération of case;s which under the fédéral 
statutes hâve hbt been properly rélegated to its jurisdiction. 



MooKE and another v. Town Council of Edgefield/: 
(Circuit Court, D. South Carolina. August, 1887.) 

i. Courts— FfibBRAL Jurisdiction— ÀMOtjïfT in Dispute. 

TJndér tHe act of congress (March 4, 1887) the circuit court of the United 

States ha» .not jurisdiction in a çpntioversy betw.een , citizensf of différent 

Btates, if the sum or value of the matter in disputé does not exceed $3,000, 

excluding from the «omputation any interest which may hâve accrued up to 

■ the date of suit. - 

•3. MaNDAMUS— TAX LEVY— ImPEACHMBNT .OF JODGMBNT. 

In an application for a mandàmus for the levy of a tax to pay a judgment, 
it is compétent to show thât the jadgment was obtained coram nanjudiee, 

S. JUDGMENT — COLLATERAI/ ATTACK. ' 

A judgàent can be impeached collaterally if the court rendeting itwas 
wholly without jurisdiction.^, 
j(8yUabusby the Court.) 

Rule to ShoT? Cause why a rnandamus should not issue to Ifevy a tax 
for the paymèht'bf a judgment. 

i The wànt of Jiirisdiction is à matter that linay always bè set np àgainst a jùdgment 
-when sought to be enforced, or where any benefit is claimed undêr it. Grimiuett v. 
A^kew, (Ark.) g S. W- Rep. 70.7, and note; Fahey v. Mottu, (Md.) 10 Atl. Rep. 68; 
Jasper Co. v. Miekey, (Mo.) 4 S. W. Kep. 424; Spoora v. Oowen, (Ohlo.) 9 N.E.Bep.l32. 
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Jî. ■R^. SAimd, for plaintiffs. ; 
Ernest F, Gary, for défendant. 

SiMONTON, J. On the rule-day, in May, 1887, the plaintiff obtained 
judgment by default against tbe town of Edgetield in the sum of $2,105, 
and costs", the cause of action consisting of certain bonds and coupons 
issued by défendant. Judgment was entered for the principal of the 
bonds, and the coupons with interest on them, in détail as follows: 

Principal of bonds past due, - - - - - $1,440 00 

Coupons for 3J years, - - - - • - , 436 80 

$1,876 80 
Interest on such principal and on the coupons, -. - • 228 95 

$2,105 75 

The exécution issued upon this judgment havîng been returned nuUa 
bona, application was made for a rule to show cause why a mandamus 
should not issue to the town council of Edgefield requiring the levy of a 
spécial tax to pay this judgment. The return to this rule sets out sev- 
eral grounds for refusing the mandamm. It is necessary to consider but 
one of thèse. The respondent contends that the subject-matter of the 
suit on which judgment was had was not within the jurisdiction of this 
court, and that the judgment is void. The aet of congress (March 4, 
1887) limits Ihe jurisdiction of this court in controversies between cit- 
izens of différent states to cases "in which the matter in dispute ex- 
ceeds, exclusive of interest and costs, the sum or value of $2,000." 
120 U. S. 786. This suit began March 9, 1887. On that day the 
matter in dispute, "that is to say, the amount claimed by the plaintiffs 
in their complaint," {Kanouse v. Martin, 15 How. 207,) consisted of 
past-due bonds, past-due coupons, and interest on' the bonds and cou- 
pons. The aggregate of bonds, coupons, and interest exceeds $2,000 
If the interest be excluded the resuit will be less tban $2,000. Do tho 
words of the act exclude the interest which had accrued up to the date 
of the action, or do they refer only to the interest which may accrue 
between the date of the action and the rendition of verdict or allow- 
ance of judgment? The relator with great force presses the latter con- 
struction. ■ The act, he says, excludes costs also; "the matter in dispute, 
exclusive of interest and costs." As costs do not accrue until after suit 
brought, he contends that the word " interest," put into the same sen- 
tence and category with the word "costs," must mean the interest which, 
like the costs, accrues after suit brought. This is the first case in this court 
upon this act. Although the act bears on its face marks of great haste 
and of an unusual want of care in its passage, and is in some particulars 
obscure, its purpose is clear to abridge the jurisdiction of the circuit 
courts of the United States. Before its passage the limit of the jurisdic- 
tion was a minimum ascertained on the whole amount claimed, excluding 
costs. This act ascertains the minimum by excluding from the amount 
claimed interest as well as costs. The décisions of the suprême court 
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had already decided that accruing interest as well as costs do not eûter 
into the computation in determining the limit of its jurisdiction. The 
language is the same, " when the matter in dispute, exclusive of costs, 
exceeds $5,000." Hère neither interest on the judgment nor costs of suit 
can enter into the computation. Telegraph Co. v. Rogers, 93 U. S. 566; 
Troy V. Evans, 97 U, S. 1. By aiialogy of reasoning, when a matter in 
dispute, exclusive of costs, did not exceed $500, the accrual of interest 
of the suit brought could not hâve created jurisdiction in the circuit 
court under the law as it stood before the act was passed. It would 
seem, therefore, that congress, when the word "interest" was insèrted, 
intended something more than to déclare the law. The matter in dis- 
pute in the présent case consista of three éléments, — the past-due bonds, 
coupons representihg past-due interest, and the interest accrued on past- 
due bonds and coupons. The act of 1887 does not say that the matter 
in dispute must exceed $2,000, but that the matter in dispute, exclusive 
of interest, must exceed, etc.; that is to say, thè interest must be ex- 
cluded frora the matter in dispute, and the resuit must exceed $2,000, 
else the court will not hâve jurisdiction. 

Again, the jurisdiction of the court dépends upon and is determined 
by the condition of things existing on the day action is brought. If the 
jurisdiction dépends upon citizenship, and on the day suit is brought 
the parties to the controversy are citizens of différent states, the court 
will hâve and will retain jurisdiction, notwithstanding that afterwards 
they may become citizens of the same state. GonoUy v. Tayhr, 2 Pet. 
556; Dunn v. Clarke, 8 Pet. 1. A pétition for removal on a similar 
ground will not be granted,^ uniess it appears that at the time of action 
brought the diversity of citizenship existed, even though at the date of 
the préparation and iiling of the pétition the parties had ceased to be 
citizens of the same state. Bnwe v. Gibson, 108 U. S. 563, 2 Sup. Ct. 
Kep. 873; Akersv. Akers, 117 U. S. 197, 6 Sup. Ct. Rep. 669. 

Notwithstanding this act, an action begun at any time anterior to its 
passage could be maintained, although the matter in dispute exceeded 
but by one dollar $500, exclusive of costs. And so,as we haveseen, the 
jurisdiction of the suprême court is determined by the amount of the 
judgment in the circuit court, and is not aided by interest accruing 
thereon after the date of the jiuîgment. This being so, when the juris- 
diction dépends upon the amount, this amount on the day suit is brought 
must exceed the minimum fixed by law. And when the amount is as- 
certained by excluding from the matter in dispute interestas well as costs, 
the interest to be excluded must be the interest due on that day. But 
it is said the act also excludes costs. So it does, but we must remember 
that costs accrue the instant the suit begins, on filing the papers with 
the clerk, or upon depositing them with the marshal; and therefore there 
is neither looseness nor impropriety in the expression that there must 
be excluded from the calculation the costs existing on the day suit is 
brought, as well as the interest accrued up to that time. It is true 
that under this view of the law sonie inconsistency arises. The court 
would bave jurisdiction in an action upon an open account for $2,001 
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And it may not hâve jurisdiction in an action upon a note or bond 
for $1,800, upon which there may be due and unpaid four years of 
interest. Such inconsistencies are for the considération of congress, 
and not the court. But, say the plaintiffs, suppose that the claim is 
wholly for interest, — for example, a bond for $100,000, payable in 10 
years, interest payable annually; on this bond let one or more install- 
ments of interest be due, — is the court excluded from jurisdiction? 
Clearly it would not be. Each installment of interest due itself becomes 
an interest-bearing fund; a sum certain and a distinct cause of action; 
a matter in dispute in itself actionable independent of the fact that the 
bond is not due. The relators contend that the retum cannot impeach 
the validity of the judgment; that this cannot be inquired into collater- 
ally; and that, for the purposes of this rule, the judgment must stand. 
If there be error in the judgment, it can be corrected only by appeal. 
There can be no doubt that where the parties and the subject-matter, or 
either, are within the jurisdiction of the court, the judgment cannot be 
impeached for error in whole or in part in a collatéral proceeding. The 
only mode of correcting it is an appeal. Kempe's Lessee v. Kennedy, 5 
Cranch, 185; Skillem V. May, 6 Cranch, 267; Bank v. Moss, 6 How. 39; 
U. S. V. Hackabee, 16 Wall. 435. See Wcdker v. HM, (Ind.) 12 N. E. 
Rep. 387. But when it appears by an inspection of the record that the 
court was wholly without jurisdiction,- — that the matter was coram ii&n 
judice, — the judgment is void and of no effect, and must be disregarded. 
EUiott V. Lessee of Peirsd, 1 Pet. 328; Miller v. Miller,! Bailey, Law, 244; 
James v. Smith, 2 S. G. 188; Preem. Judgm. 188. See Pasteur v. Lewis, 
(La.) 1 South. Rep. 307. This court, it must be remembered, has but 
a limited jurisdiction in tnandamus. Its authority to issue the writ is 
solely in aid of its jurisdiction. Bath v. Amy, 13 Wall. 244; Rosen- 
baum V. Bauer, 120 U. S. 450, 7 Sup. Ct. Rep. èSS. The first question, 
then, is, is the matter to be enforced within the jurisdiction of the court? 
In the présent case it is not. Let the rule to show cause be dismissed, 
and the mandamus be refused. 



LuNDBERG V. Albany & Rensselaee Ieon & Steel Co. 

{Circuit Court, S. X». New York. 1887.) 

Evidence — At Former TbiaIt— Reversal and Remand op Cause. 

In an action in which a new trial has been ordered in a United States cir- 
cuit court in New York, to recover damages for breach of a contract to pur- 
chase a quantity of iron which défendant refused to accept because it was not 
of the proper quality, the power of the court is doubted to grant a motion of 
défendant to be permitted before trial to talie borings from pigs of iron, tht 
property of the flrm, for which plaintiŒ is agent, and in his possession, and to 
make an analysis of said borings, to be used as évidence upon the second trial, 
on the ground that, as the {ligs were ofEered in évidence on the former trial 
and would be ofiEered again, they were under the control of the court. 
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action for brea,ch of contract for thé sale of iron, which défendant rc- 
fqsed to accept on account of alleged imperfections. On appeal from a 
verdict in plaintifl''s favor, the United States suprême court reversed the 
judgment and; remanded thç cause for second trial. See 7 Sup. Ct, Rep. 
968, 

/. W. Eaton, Jr. , and Edmn Countryman, for the motion. 

Everelt P. Wheder, against the motion. 

Shipman, J. This is a motion, in an action at law, that the défend- 
ant be permitted to take borings from three pigs of iron, now the prop- 
erty of the firm for which the plaintiff is agent, and in his possession, 
and to mafecian analysis of said borings, which analysis is to be used as 
évidence upon the next trial of said cause. Upon the former trial to 
the jtiry, the plaintiff' introduced an analysis of the borings taken from 
said three pigs. The action is for an alleged breach of contract for the 
purchase of a large quantity of iron which was furnished and acceptance 
of which was refused, and of which thèse pigs are a part or sample. 
The amount of phosphorus which was oontained in the iron is an im- 
portant question of fact in the case. The défendant bas other analyses 
taken from other samples. The ground upon which the motion is placed 
is that as the pigs hâve once been offered in évidence, and will undoubt- 
edly be offered again, they are now, in a certain sensé, under the control 
of the court. It is to be noticed that no authority is given by statute 
to the courts of common law of the United States or of the state of New 
York, to direct an inspection and. examination of this species of personal 
property before trial. It is substantially conceded that, if the case had 
not; once. been tried, the motion would not be pressed. Ansen v. Tuska, 
1 Rob. (N. Y.) 663; Miiw,v. Gardiner, 4 Hun, 132; Cooke v. Lalance 
Mmufg Co., 29 Hun, 641. 

, I hâve very serious doubts of the power pf this court to make such an 
order before the trial; and before the, articles hâve been offered in évi- 
dence, although they were offered upon a former trial. Upon the trial, 
when the articles are in court for the purposes of évidence, they will be 
subjeet, for the time being, to its direction and control. I am not clear 
that I bave power, at the présent time, to direct that the défendant shall 
bave an inspection of the articles which are the property of the plaintiff 
or of his principal, and which are to become a part of his testimony in 
the case. ■ 

The case of Hewitt v. Pigott, 7 Bing. 400, which was a motion for the 
inspection of a deed-which had been read upon the former trial, an in- 
spection of which was wanted for the purpose of ascertaining its lan- 
guage, does not seem to be controUing. The motion is denied, with 
leave to renew it, if so advised, upon the trial of the case. 
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Alpers V. City and County of San Feancisco and another. 
{Circuit Court, N. D.OaUfornia. September 5, 1887.) 

1. MuKioiPAL Obdiiîaiîce— Rbmoval op Dbad Animals—Contract— Exclu- 

sive Privilège — Injunction. 

The city and county of San Francisco, tinder the power vested in ail munic- 
ipal bodies to provide foi" the health of their inhabitants, and by virtue of 
express provisions of the constitution of California, art. 11, § 11, and by the 
consolidation act of 1863, has power to make régulations for the removal from 
jts limits of dead animais, not slain for human food. Pursuant to this author- 
Ity, the board of supervisorsentered into a con tract, and passed the necsssary 
ordinance to give it effect, known as the "Dead- Animal Contract," whereby 
plaintifl and his assigns were granted the exclusive privilège, for 20 years, of 
naving and removing ail dëad animais not slain for food. During the exist- 
ence of the contract, the boàrd of supervisors passed a resolution directing 
its clerk to advertise for proposais from parties desirous of obtaining the car 
casses of dogs killed by tiie pound-keeper pursuant to the order of the board, 
and repealing "ail orders or resolutions, or parts of orders or résolutions, in 
conflict with this resolution. " . The pjaintiff asked for an injunction restrain- 
ing the board from passing or carrying out such a resolution. HéÛ, that the 
passage of a resolution or order or ordinance provïding_ for the removal of 
dead animais by the board was a matter of législative discrétion, and an in- 
. junction restraining the- passage of such a resolution, order, or ordinatice 
■would not be granted by the circuit court of the United States.' 

2. Same—" Dead- Animal Contract" of SaH Fkahcisco — Dutt of Poxind- 

Kebpbe. 

The contract known as the "Dead-Animal Contf act, " whereby plaîntiff and 
his assigns were granted. by the board of supervisors of San Francisco, the 
exclusive privilège, for 30 years, of having and removing the carcasses Of ail 
dead animais, not slain fOr food, subject to the sanita-y régulations and con- 
trol of the supervisors, provides that it shaU"be theduty of tbe keeperof the 
public pound to notify the plaintifE or his assigns to remove the animais de- 
stroyed by him. " Beld, that the plaintifE is entitled to an injunction restrain- 
ing the pound-keeper from delivering, or cansing to be delivered, to any 
other person than plaiutifi or his assigns, such carcasses during the pxistpnce 
of the contract. 

The plaintiff has filed a bill against the city and county of San Fran- 
cisco, its mayor, supervisors, and pound-keeper, to prevent aùy obstruc- 
tion by them to the exécution of a contract between him and the city 
and county, known as the Dèad- Animal Contract." And heappliès for 
a provisional injunction against the municipality to restrain the passage 
of any resolution, order, et ordinance, which will impair the obligation 
of that contract. The injunction' is asked upon the bill and affidavits, 
and their allégations not being controverted, are, for thepurposes of this 
application, to be taken as true. le appears by them that in April, 
1866, Tie board of supervisors made a contract wilh one G. Wetder, for 
the removal from the city limits, at his own cost and expense, for a pe- 
riod of 20 years, of ail dead animais not slain for human food, to sorte 

>In Qdifornm, an injunction to restrain the anticipated action of <he board of super- 
visors of a county in paylng certain alleged illégal clainia will not be granted; it being 
hardly claimed "that the board has no jurisdiction. Merriani v. Yuba Co., 14 Pac. 
Rep. IS7. But that courts hâve jurisdiolioii to enjoin tlie board of supervisors of a 
municipal corporation from passing an ordinance which is not within the scope of 
their powers, where the passage of such ordinance would work irréparable injury, see 
Wàter-Works V. Mayor, 16 Fed. Rèp. 615. 
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place where they should be dîsposed of in a manner so as not at any 
time to become a nuisance, — the manner to be at al] times subject to the 
sanitary régulations and control of the supervisors, and the removal to 
be made in every instance immediately upon receiving notice of the ex- 
istence of the dead animais. 

In considération of the removal, the city and countyagreed that Wetz- 
1er should hâve the exclusive right of removing ail the dead animais for 
the period désigna ted; such exclusive privilège to be secured by a proper 
ordinance requiring notice to be given to him in every case of the death 
of the animal; and Wetzler, onhispart, agreed to keepan office or place 
of business in some central location, where notices might be given of the 
existence of any dead animal. If the contracter should fail or neglect 
to perform the terms of the contract, its privilèges were to be forfeited, 
and he was to pay to the city five hundred dollars (8500) as liquidated 
damages. The supervisors pasged the necessary ordinance to give effect 
to the contract; and it was ratified and confirmed by a spécial act of the 
législature, Statutes of 1 875-76 , p. 866 . 

By various mesne assignments, the contract was trailsferred to the 
complainant. In 1882, before the expiration of the 20 years, it was re- 
newed and extended for another similar period, and in December of that 
year, and also in November, 1884, resolutions were adopted by the su- 
pervisors giving full effect to the renewed contract, and requiring of the 
contracter a bond, with sureties, in the sum of one thousand dollars, 
($1,000,) for the faithful performance of ail its stipulations. Among 
the provisions of the resolutions was one making it the duty of the keeper 
of the public pound to notily the plaintiff or his assigns to remove the 
animais destroyed by him, and of ail health and police officers to give 
nibtjce of the: death of animais which were to be removed. 

The bill allèges that the plaintiff accepted the resolutions adopted, ex- 
ecuted the bond required, and entered upon the performance of the du- 
ties under the contract, and that he and his assignors hâve expended 
twenty-five thousand dollars ($25,000) in buying lands, erecting build- 
ings, and in purchasing horses, wagons, carts, and necessary machinery, 
for carrying out the contract, and hâve fully performed ail its conditions. 
The carcasses of the animais were utilized by the plaintiff in many ways. 
Leather was made from the hides, and various articles from the bones, 
fat, and flesh; and it is alleged that in the prosecution of the business 
expensivè and peculiar kinds of machinery are required, and employés 
expressly trained for it. 

Notwithstanding the contract thus made, and the interest in it held 
by the plaintiff, the bill allèges that, on the seventh of February of the 
présent year, a resolution was passed by the board of supervisors, direct- 
ing its clerk to advertise for proposais from parties desirous of obtain- 
Ing, for a period of two years, the carcasses of dogs and other animais 
killed by the pound-keeper, pursuant to the order of the board, and re- 
pealing "ail orders or resolutions, or parts of orders or resolutions, pro- 
viding for the disposai of the carcasses of dead animais, and in conflict 
with the provisions of this resolution." Thereafter, pursuant to the res- 
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olution, the supervisors caused an advertisement to be made "for pro- 
posais for purchase of the carcasses of dogs and other animais killed by 
the pound-teeper;" and the bill allèges that, unless restrained, the board 
■will carry out the action indicated by the resolution and advertisement, 
and will accept some of the proposais made, and award to the highest 
bidder the exclusive privilège for the period of two years, of obtaining 
and removing ail the carcasses of animais thus killed; that the board has 
the physical power and instrumentalities to carry out its action; that the 
plaintitf will thereby be deprived of such carcasses for that period, and 
be subjected to great and irréparable injury; and that such action will 
impair the obligation of his contract, and deprive him of his property 
without due process of law, contrary to the constitution of the United 
States. The plaintitf therefore prays that the board of supervisors may 
be enjoined frora carrying out its intended action, and from passing any 
resolution, order, or ordinance depriving him, or attempting to deprive 
him, or his assigna, of the privilège of removing the dead animais men- 
tioned, during the period designated in his contract. 

The bill also allèges that, since the first of January, 1857, the board 
of supervisors has authorized the pound-keeper, Jacob Lindo, to disre- 
gard, and in pursuance of such authority he has disregarded, the con- 
tract of the plaintiff with the city, giving him the exclusive privilège of 
having and removing thé carcasses of dogs and other animais destroyèd 
by the pound-keeper, and has refused to deliver the same or any part 
of them to him; but on the contrary, has delivered a large numbôr, 
namely, about 400 dogs, to the défendant William P. Lambert, one of 
the supervisors, who has received them and converted them to his bwn 
use. The plaintiff therefore prays that the city pound-keeper may be 
enjoined from delivering, or causing to be delivered, to any other person 
than the plaintiff or his assigns, such carcasses, during the period the 
contract has to run. 

Langhorne <fe Miller, for plaintiff. 

M. .0. Hcmett, for défendants. 

FiELD, Circuit Justice, (afier slating thefads as àbmieJ) There is no doubt 
that the contract between the plaintiff and the city and county of San Fran- 
cisco is one within the competency of the municipality to make. It is 
within the power of ail such bodies to provide for the health of their in- 
habitants by causing the removal from their limits of ail dead animais 
not slain for human food, which otherwise would soon decay, and, by 
corrupting the air, engender disease. And provisions for such removal 
may be made by contract, as well as the performance of any other duty 
touching the health and comfort of the city; its authorities always pre- 
serving such control over the matter as to secure an observance of proper 
sanitâry régulations. In addition to this gênerai power, the constitu- 
tion of the state of California which was in force when the contract with 
the plaintiff was renewed, déclares that "any county, city, ortownship 
may make and enforce within its limits ail such local police, sanitâry, 
and othei* régulations as are not in conflict with gênerai laws." Article 
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11, § 11. And the consolidation act of 1863, still in force, provides 
thàt thé board of supervisors shall hâve power "to authorize tb.esum- 
mary abatement of nuisances; to make ail régulations which may be nec- 
essaryor expédient for the préservation of the public health, and the pré- 
vention of contagions diseases; to provide by régulation for the préven- 
tion and summary removal of ail nuisances and obstructions in the 
streets, alleys, highways, and public grounds of said city and county, 
and to prevent the running at large of dogs, and to authorize the destruc- 
tion of the same when at large, contrary to ordinance." 

The contract in question doesnot appear to be opento any serious ob- 
jection; none is alleged against its provisions. It imposes no burden 
upon the municipality. The removal of the dead animais is to be made 
without any expense to it. The compensation of the party making the 
removal is found in the uses to which the animais are or may be put. 
Their hides are converted into leather, from some of which, shoes, from 
others, gloves are made. Of their bones, buttons or handles for knives 
may be manufactured; from their flesh and fat, various oils may be dis- 
tilled for usein the arts. And in case of horned animais, glue from their 
hoofs and combs from their horns may be made. Indeed, ail parts of 
the animais may be put to some useful pUrpose. It réquires, however, 
for such uses, spécial and somewhat expensive machinery, and also, itis 
said, the employment of hands trained to the business. AU thèse facili- 
ties the bill allèges bave been provided by the plaintifif. 

While therecan, by contract, be no such restriction imposed upon the 
power of a municipal corporation as to preclude législation required by 
the health of its people, yet a contract having for its object to secure 
such health is not to be disregarded, and its provisions set aside, where 
no charge justly lies that the purposes of the contract are not accom- 
plished. It is not pretended in this case that the plaintifif bas failed in 
any respect to comply with his contract, and that the duty assumed b\', 
him bas not been fuUy performed. The municipality cannot disregard 
its contract obligations upon mère caprice, or because a pecuniary ad- 
vantage may be thereby secured. When that is attempted, the courts 
will come to the relief of the contraotor, if the party committing the 
injury is, with référence to the matter complained of, subject to their 
jurisdiction. There can be no doubt that the pound-keeper may be 
reàched and eujoined from delivering the animais destroyed by him to 
any other party than the plaintiff, or his assigns. And should the board 
of supervisors, by its législation, attempt to destroy the contract, or to 
deprive the 'plaintifif of its benefit, the enforcement of such législation 
may be arrested. The difficulty presented in the case before us is that 
the application to enjoin the passage of any resolution, order, or ordi- 
nance, which may tend to impair the obligation of the contract, is an 
application to enjoin a législative body from the exercise of législative 
power, and to enjoin the exercise of such power is not within the juris- 
diction of a court of equity. This no one will question as applied to 
the power of the législature of the stàtè. The suggestion of any such 
jurisdiction of the court over that body would not be entertained for a 
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moment. The Same exemption from judicial interférence applies to ail 
législative bodies, so far as their législative discrétion extends. Munic- 
ipal corporations afe instrumentalities of the state for the more conveni- 
ent administration of local affairs, and for that purpose are invested with 
certain législative power. In the exercise of that power, upon the sub- 
jects submitted to their jurisdiction, they are as much beyond judicial 
interférence as the législature of the state. The courts eannotin the one 
case forbid the passage of a law nor in the other the passage of a resolu- 
tion, order, or ordinance. If by either body, the législature or the 
board of supervisors, an nnconstitutional act be passed, its enforcement 
may be a,rrested. The parties seeking to exécute the invalid act can be 
xeached by the courts, while the législative body of the state, or of the 
municipality, in the exercise of its législative discrétion, is beyond their 
jurisdiction. The fact that in either case the législative action threat- 
ened may be in disregard of constitutional restraints, and impair the ob- 
ligation of a contract, as alleged in this case, does not affect the question. 
Itis législative discrétion which is exercised, and that discrétion, whether 
rightfully or wrongfully exercised, is not subject to interférence by the 
judiciary. 

A municipal corporation, may be clothed, and generally is clothed, 
with other than législative powers, and in their exercise may, in many 
instances, be brought under the jurisdiction and control of the courts. 
If, for instance, it be the holder of property as trustée, it may be re- 
quired to exécute the trusts assumed, and to make such disposition of 
the property as the trust requires. If, being the owner of property, it 
contracta for its sale, the exécution of the contract can be enforced as in 
the casé of such contracts by natural persons. So, also, if it attempt to 
act upon matters not by its charter or law subject to its jurisdiction, it- 
may be reminded of the limitations upon its powers, and brought to a 
more careful considération of them, by the process of the courts; and if 
the rights of third parties will be injuriously atfected by its proposed ac- 
tion, it may be enjoined therefrom. It matters not in such cases that 
its action takes the'form of législation, when it is not, in fact, the exer- 
cise of législative power, or upon a matter which is committed to its ju- 
risdiction. 

In what we hâve said of the want of authority in courts of equity over 
the action of a municipal corporation, we confine ourselves strictly to 
such action as is purely législative, upon a matter which is, by its charter 
or law, made subject to its législative discrétion. That the exercise of 
such législative discretidn of municipal bodies shall be exempt from ju- 
dicial restraint, is declared in the laws of this state. Among the pro- 
visions of the Civil Code is one which provides that an injunction can- 
not be granted "to prevent a législative act by a municipal corporation.' 
This was enacted in March, 1874, and is, we think, declaratory of sound 
doctrine, though often disregarded in prastice by the courts. 

With spécial force may this doctrine be invoked in the présent case, 
when, in a controversy between citizens of the same state, the restraini 
of législation by the city of San Francisco, which the courts of the state 
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are prohîbifed by statute from grànting, is prayed from the court of an- 
other government. It would, indeed, be an extraordinary proceeding 
for a court of the United States to send its process to a municipal body 
of a state invested by its législature with certain législative powers, coni- 
manding it not to take any initiatory steps in the exercise of its législative 
functions towards the passage of a resolution or ordinance; such initiatory 
steps in themselves vesting no right. 

In Gras Oo. v. City of Des Moines we hâve a décision of the suprême court 
of lowa in accordance with the views we bave expressed. 44 lowa, 605. 
There it appeared that the city had, by ordinance, granted the plaintiff a 
valuable franchise, providing that for 15 years he should bave the exclusive 
privilège of laying pipes in the streets and alleys of the city, and bind- 
ing the Company, in considération of the privilège, to furnish gas in such 
quantities as might be ordered by the common councU for the public 
offices and lamps, at a certain specified priée. The gas company was 
wiUing to furnish gas under the provisions of the ordinance, and in ac- 
cordance with its charter; but, notwithstanding this fact, the common 
council was attempting, as the bill of com plaint in the case alleged, to 
repeal the oi'dinance, and would repeal it unless restrained by the court, 
and its repeal would destroy the value of the property. A preliminary 
injunetion of the circuit court of the state, granted against the passage 
of the repealing ordinance by the common council, was, upon motion, 
dissolved, and from the decree of dissolution an appeal was taken to the 
suprême court of the state, where it was held that the circuit court had 
no power to restrain the passage of the repealing ordinance. "The gên- 
erai assembly," said the court, "is a co-ordinate branch of the state gov- 
ernment, and so is the law-making power of public municipal corpora- 
tions within prescribed limits. It is no more compétent for the ju- 
diciary to interfère with the législative acts of one than the other. But 
the unconstitutional acts of either may be annuUed. Certainly, the pass- 
age of an unconstitutional law by the gênerai assembly could not be en- 
joined. • If so, under the pretense that any proposed law was of that 
character, the judiciary could arrest the wheels of législation. Had the 
ordinance under which the plaintifif claims been enacted by the gênerai 
assembly, and the plaintiff acquired .hereundef the same rights as un- 
der the prdinance, and the gênerai assembly thereafter attempted to en- 
act a law in substance like the ordinance sought to be enjoined, could the 
judiciary interfère and by injunetion restrain the action of the gênerai 
assembly, on the ground that the law, if enacted, would 'impair the ob- 
ligation of contracts? ' After its passage the judiciary may déclare the 
law unconstitutional, {Bank v. Knoop^ 16 How. 369; Dodge v. Woolsey, 
18 How. 381;) but previous to that time judicial powers cannot be in- 
voked." 

In Peoplev. Mayor, etc., oJNew York, ït was held, by the suprême court of 
the First district of New York, that the législation of a municipal corpora- 
tion is not subject to restraint by injunetion, but that the acts of its agents 
and officers, in pursuance of resolutions or ordinances which are in viola- 
tion of law, may be restrained by injunetion. "The législative power of 
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that body, (the common council,)" said the court, "is a power resting in 
their discrétion. They hâve a right to pass such laws and adopt such 
resolutions as in their judgment are proper and necessary, in référence 
to those matters which, by the various charters of the city, are subject 
to their jurisdiction. Until they hâve legislated upon any subject, their 
contempla ted action is not known, and it would be equally improper for 
the courts to direct what the législature should not do, as it would be to 
order them to adopt any particular mode of législation." 9 Abb. Pr. 
254. 

There hâve been other and différent décisions in the courts of New 
York, and notably in Davis v. Mayor, etc., in the superior court, (1 
Duer, 451,) and in People v: Sturteuant, in the court of appeals of that 
State; (9 N. Y. 263.) The question in thèse cases arose upon a motion 
for an attachment for contempt, against one of the aldermen of the city 
of New York, in committing a breach of an inj.unction restraining the 
mayor and aldermen of the city from granting the privilège of laying a 
railway in Broadway, one of the principal streets of that city. In the 
first casCj much weight was placed upon the fact that the constitution of 
New York declared that " ail corporations shall hâve the right to sue, 
and shall be subject to be sned, in ail courts, in the like cases as nat- 
ural persons." The court said: "A corporation subject to be sued is 
necessarily subject to every process or order that in the commencement 
or in the progress of the suitmay be necessary to, or be connected with, 
the relief which is demanded, and the words 'in the like cases' plainly 
mean for the like acts or omissions, and for the like reasons." But the 
court in its opinion went further than this, and held that a municipal 
body, though clothed with législative and political powers, was in ail 
its powers subject to the restraint and control of the courts, equally 
with any other body, natural orartificial, — a doctrine which, to this ex- 
tent, would not now, it is believed, be advanced in any court. 

In the second case, the one in the court of appeals, the court held 
that the act in question in that case was not in any just sensé an act of 
municipal législation; that, though it took the form of a resolution, it 
was in substance a grant upon condition; that making a grant was not 
in its own nature a législative act, but was such as had always been in 
the power of any court possessing equity jurisdiction to prohibit by in- 
junction. "The corporation," said the court, "municipal or private, is 
capable pf being sued. As a corporate body merely, it has no immuni- 
ties which set it beyond the jurisdiction of the courts. ' It may be en- 
joined from making a grant just as it may be ordered to make one." 

So many instances bave occurred in the history of the country of 
hasty législation by municipal bodies, and of the granting by them of val- 
uable privilèges without due compensation, under the influence of un- 
Bcrupulous men, that the tendency of judicial opinion has been to en- 
courage the interférence of courts with the action of such bodies, when, 
under other circumstances, such interférence would be disapproved; but 
the principle that the exercise of législative power by a municipal body 
is beyond judicial control, is too important in our institutions t,o be 
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wèakehed by occaaional' 'décisions in disregard df it. In New York and 
othéî States, where sucli interférence of the cdurts has been sustained, 
therè was' no statute, as in California, forbidding the jurisdictioû. 

It folldws frbm the views expressed thàt an injunctioh to restrain the 
défendant Jacob Lindo, the pound-keeper, frora delivering the carcasses 
of any of the animais destroyed by him to any other person, exoept the 
pMhtitf, or his assigns, will be grarited, but the application to restrain 
the municipality from passing thé t^^réatened resolution, order, orordi- 
nance, is denied. 

Sawyeb, Circuit Judge, {concurring.) I concur in the order made, and 
in tbè'reàsoning of the circuit justice. I am not prepared to say , that the 
court can, in no instance, or under no circumstances, enjoin the législa- 
tive départment of a municipal corporation from passing an ordinance, 
which'is whoUy without its constitutional, or lawful power to enact. I 
concède tha;t, where such a body has a lawful discrétion to act, the courts 
cannot interferetocontrol,pr restrain the exercise ofthât discrétion. But 
caii thèse bodies be said to hâve any législative discrétion, or législative 
powéï, over a subject upon whîch they are forbidden by the constitution 
or laws, to act at ail? I gave this subject a very thorough examination, 
iïk'Spting Valley W. W. v. Bartktt, thë resuit of which is stated in 8 Sawy. 
559-^569, 16 Fed. Rep. 6l5. I seô no substantial feason for changing 
my vieWs, as there expressed. ^ 

Restraihing the action pf municipal législative bodies in passing ordi- 
nances, under any circumstances, is a matter of great delicacy; and the 
power, conceding it to exist in the courts, should only be exercised in 
extrême cases, and never, where the pbject can just as well be accom- 
plished by restraining action under' thé ordinance after its passage, as 
by restraînitig its passage. But casés may, possibly, arise of action with- 
out lawful authority, wherein the mischief would be accomplished, and 
be beyond rèmedy by the passage of an ordinance, or before the remedy 
could be effectually applied after its passage. As it is unnecessary to 
do so for the purposes of this case, I am unwilling, now, to commit my- 
self to a principle so broadly stated, as to prevent restraining au act by 
a municipal body that is wholly bevond its lawful authority to deal with, 
should a case arise, where there ccruld be no other adéquate remedy. I 
do not understand, that the limitation in the opinion of the circuit justice > 
is broader in its scope, than the principles herein stated. With that 
understanding, I fully concur in the views expressed by him. 



OÏ>IB V. CA9XLBMAN. 611 

Opie t'. Castlemah. 
{Dùtriet Court, D. Weat Virginia, 1887.) 

1. PatMBNT— CONFEBBHATE MoNBT. 

A. and B. entered into a contract for the sale of land in 1856. The def erred 
payments under the contract came due during the years of the civil war, and 
•vsrere paid by the vendee, B., to the peïsonal représentative of A. with depire- 
ciated Conf ederaté mofiey^ Held, that as against the heira of A. not ratifying 
: it, such payment did not extinguish theindebtedness; the original contract 
contemplating payment in lawful mohey bf the United Stateé. 

2. E^BCUTOBS AND Aj)MINISTBAÏOBS— PaTMEBT OF DbBTS DuE THE EsTATE — 

CONÏEDEaATB MaîSfBT. 

Th^ açt of a flduciary in accepting Oonfederate money in payment of debts 
due the éstate, and ihvesting the proceeds in bonds of the Oonfederate States, 
issued "foï the avowed purpose of wagingwar against the United States, i» 
■wholly illégal and void. 
8. Çamb. . -, , 

Where the necessity of the estaté requiies it, a flduciary may accept depreci- 
ated currency in payment oîihdèbtedness to the estàte; but not where it ap- 
pears that the estate is not embarrassed by debt, and there is little or no need 
of the money for any legitimate purpose. 
4. Limitation of Actions— Suspension— Wab. 

In an action to enforce a deéd of trust made in 1856, a recovery on one of 
the notes secured wàs bàrred by the statute of .limitations. Held, that the 
period during the war should be deducted from the opération of the statute.* 
6. Same^ Action to Bnforoe Teust Deed. 

A deéd of trust can be enf orced within SO years af ter the maturity of the- 
debts secured by it 

In Eqnity. 

Bohert FÂite, for complainant. 

Marakàll McOormick ànd E. T. Burton, for défendant. 

JacKson, J. In 1856, Hiram L. Opie, the ancestor of the plaîntiff, 
sold to Henry W. Cagiléman, now deceased, a tract of land in Jefferson 
county, then in the state of Virginia, now West Virginia, for the sum 
of $41,733.66, $10,000 cash in hànd, and the balance in deferred 
installmentsj evidenced by notes bearing date January 1, 1856, — the first 
for $5,000, due January 1, 1^57;' the second for $5,000, payable Jan- 
uary 1,1858; and six other notes for $3, 622. 27 i, payable, respectivelv, 
Janoary 1, 1859, 1860, 1861, 1862, 1863, 1864,— ail bearing intérest 
from date. Shortly after the sale of his land, he moved to AUgusta 
county, Virginia, then and ever sinôe à county in the state of Virginia, 
where be resided untilhis death in 1862. At the time of thé sale a 
deed conveying the property was màde by the vendor to the purchaser, 

'The iexistence of war suspends the statute of limitations as between citizens of the 
adverse belligerent powers, but not as between citizens of the same power. Cross v. 
Sabîn, 13 Fed. Rep. 308. tinder the act of congress of 1863; reqpiring claims against the 
United States, cognizable by the court of claims, to be sued upon within six years «fter 
the cause of action ârst accrues, and excittding ail exceptions to the running of ths 
etatnte e^qept those enumerated, held, that the disability of one to sue, arising from his 
connection with tberebellion, would not suspend theoperation of the statute. Kendall 
V. U. 8., 2 Sup. et. Rep. 277. 
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and a deed of trust was executed by the purchaser upon the land con- 
veyed to secure the paym.ent of the unpaid .purchase money. When 
the grantor died there remained unpaid of the purchase money four 
bonds, each for the snmof $3,622.27, due and payable the first day 
of January, 1861, 1862, 1863, and 1864, respectively; itbeing conceded 
that the interest was paid up to January, 1861. 

In, 1861, certain states, afterwards known as the Confederate States, 
seceded from the Union, whereby war ensued between the United States 
and the so-called Confederate States, and during the war the county 
of Jefferson was for the inost of the time in the military possession of the 
United States, while the county of Augusta during the same period was 
mostly in the military possession of the so-calIed Confederate States. In 
186^ thè state of West Virginia was created, whereby Jefiferson county 
became a part of that state. In Noveraber, 1862, the widow of the de- 
oeased and Thomas L. Opie qualified as personal représentatives of the es- 
tàte of the décèdent. Late in the year 1862, Castleman, knowing there 
was due on the purchase money of the bond which had màtured January 1 , 
1861, and on the bond to fall due in January, 1862, something over 
$8,000, with unpaid interest, got together notes of the Confederate States 
and Virginia bank notes sufficient to pay ofF the notes payable January, 
1861 and 1862, and crossed' the military lines into the Confederate States, 
a^id found Mrs. Opie, bne of the personal représentatives, and paid off 
and discharged the notes of 1861 and 1862 with Confederate money, 
which at the time was greatly depreciated. Subsequently Castleman paid 
and discharged the notes that fell due in January, 1863 and 1864, in 
the same kind of depreciated currency. At the time the paymente were 
made, Marj' and John, heirs of the décèdent, were under âge, and the 
plaintiff in this action waa absent from home, and has not ratified ihe 
action of the personal représentative of the estate. In 1865 a release 
was executed by the trustée in the deed of trust, upon the request of 
Mrs. Opie, administratrix of the estate. The estate of the décèdent was 
not in debt, and the greater part of the money which came into the hands 
of the personal représentatives was invested in bonds of the Confederate 
States. 

Thèse are substantially the faots of the case, and the question that 
présents itself for the considération of the court is, were the payments 
made on a contract entered into before the war, and which at the time 
was to be discharged by the lawful money of the United States, satis- 
fied and extinguished by the payments made to the fiduciaries in depre- 
ciated currency? It is to be borne in mind that the relation of a fidu- 
ciary to the estate he represents is very différent from that of the décè- 
dent, if living. The latter could exercise unlimited discrétion to do as 
he saw proper in accepting as payment of a debt due him any currency 
passing for money, however depreciated; while the former, acting in a 
fiduciary capacity, would be required to exercise the soundest discrétion. 
A personal représentative must act in good faith with the estate he has 
in charge. It is his duty to look after the estate, préserve it from waste, 
and protect it from unnecessary expenditure. 
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In the case before US there is no charge of neglect of property, or the 
usual charge of waste connected with its administration. The heirs, in 
this instance, who are asserting their righta in this action, did not ask 
for a distribution of its assets; two of them being minors, and the other 
absent from home most of the time. It does not appear that they con- 
sented or acquiesced in the action of the personal représentatives. More- 
over, the debtor was not pressed or required to pay the money. On the 
cohtrary, he seemed to hâve put himself to unusual trouble to secure the 
funds with which to pay the debts due the estate in a depreciated cur- 
rency, the greater portion of which he had to borrow, and which only 
had a purchasing power of one-third its face value. This attempt to pay 
and discharge the debt was made outside of the military lines of the 
United States, to satisfy a debt fuUy secured upon lands inside the féd- 
éral lines, in a currency not only unauthorized by the laws of the land 
in which the con tract was made, and where the debt was properly pay- 
able, but the proceeds were invested in the bonds of the Confederate 
States, issued for the avowed purpose of waging war against the United 
States. For this reason we are inclined to the opinion that this action 
of the fiduciary is whoUy illégal and void. We might weU rely upon 
this position as conclusive of the case. It is, however, contended that 
the fiduciary should not hâve accepted the payment of the debt in Con- 
federate money. We do not deny that, where the necessity of the estate 
requires it, the fiduciary may, in the exercise of a sound discrétion, do 
that which will promote the best interests of the estate. This rule is, 
however, gênerai in its character, and its application must be controUed 
by the circumstances surrounding each case. In this case the estate was 
not embarrassed by debt, and there was little or no need of money for 
any legitimate purpose. 

But we do not rest this cause alone upon that position. As before re- 
marked, this attempt to pay off and discharge this debt was made to the 
agent or trustée of the estate, and not to the principal in life. We hâve 
already said that the rule governing the action of a fiduciary to an estate 
is entirely différent from the one that would apply to its owner, if living. 
In the case of the fiduciary, he bas but little or no discrétion, while the 
other is not bound by any limitation of that character. The principal 
in a debt may accept a payment of a debt due him in depreciated cur- 
reney, but bis agent could not do so; and so it was held in the case of 
Ward V. Smith, 7 Wall. 447 , that an agent cannot accept payment of a 
debt due bis principal in depreciated currency, although it was the prin- 
cipal currency in which the ordinary business transactions of the country 
were conducted. The case cited would seem to be conclusive as to the 
validity of the payment made by the debtor to the représentative in the 
case under considération. FoUowing closely upon this case was the case 
of Hom V. Lockhart, 17 Wall. 570, in which the suprême court of the 
United States held that where an executor had sold the property of bis 
testator, and received payment in Confederate money, and invested it 
in Confederate bonds, and settled bis accounts before the probate court, 
not only was the action of the executor invalid, but the action of the pro- 
v.32F.no.8— 33 
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bâte court was a nullity, aiid afiForded him no protectioïï. It is true that 
this ruling was based upon the ground that the action ofthe exécuter in 
making investments in Confederate bonds was in aid of the Rébellion. 
And so it was in this case. The debt was coUected in Cohfederate money 
and invested in Confédérale bonds, and it falls within the rule of the law 
as laid down in the case cited. There was, however, more excuse for 
the action ofthe exécuter in the cafee cited than for the fiduciary in the 
one under cohsideration. Thé executor in the case cited was in the heart 
of the Çonfederacy, and the country was entirely ùnder the control of the 
Confedérate authorities, and it is bût fair to présume that there was but 
little or lîb choice left him as to his course of action . Not so in this case. 
The military lines often shifted, and the military authorities of the 
United Statfeswere not unfrequently in possessionof Augustacounty, the 
place of tesidence ofthe adniinistratrix ofthe estàte. Under such cir- 
cumstances, ample opportunity offered to enable both parties tosettle the 
debts due the estale in money called for by the colitract. 

It is further insisted that Càstleman's effort to pay off and discharge 
a debt under the circumstances was an illégal act upon his part, and 
consequently Vbid. It will beobserved that Càstleman's action for the 
most part was voluntary. There is no évidence in the record which dis- 
closes the fact that he was rèquired td pay the notes past and falling due. 
But the évidence tends to shol/c a feverish désire on his part toget rid of 
this indebtédness with little expense as speedily as possible, and with 
the least inbonvenience to himself. It is qui te apparent that he wanted 
to pay the debt, which was contracted at the time with référence to the 
standard value of money in the United States, in a currency far below 
that value, attd in fact possessihg only a purchasing power of one-third 
of its apparent value. This attempt thus to satisfy a: debt so well se- 
cured, and when there existed no necessity for its collection, and when 
he was not reqùired to pay with any other money than that called for 
in the contract, savors not only of a fraud, but is an injustice to the 
heirs of this estate, and should be disregarded. If the personal représen- 
tatives werë iiQt justified in accepting in payment any other money than 
that called for by the contract, then, clearly, Castleman had no right 
to pay them in the money he did. In the language of Judge Davis, 
speaking for 'the court in the case of Fretz v. Stover, 22 Wall. 198 : "It was 
a void act ori his part to attempt to discharge his debt in this way, as 
well as a fraud in the personal représentative to suflèr him to do so." 
In the further support of this position we rely upon the law as staled 
in the case oî'McBurney v. Carson, 99 U. S. 567. There are other adju- 
dications to this effect in the state tribunals, but we content ourselves 
with those we hâve cited to sustain this view of the case. 

It is insistedy'however, that the suprême court in the case of Glasgow 
V. lÂpse, 117 U. S. 327, 6 Sup. Ct. Rep. 757, has changed its position, 
and that, aiider the law as stàted in that case, the payment by Castle- 
man to the personal représentatives was légal, and that, as a conséquence, 
the plaintiff is not entitled to recover. We do notcohcur with this view. 
The cases are vefy différent, and necessarily the rulè of law applicable 
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to this case catinot be th^;aame. In that case the executors were author- 
ized by the wiU to sell tbe landj^and con^vey it to tfae purchaser. There 
the contract was with the executor, and not, as in the case under con- 
sidération, with the décèdent, who, if living, could accept payinent in 
any autbdrized money withont regard to its value. As we bave before 
said, the case is far différent with an executor or an administra tor. In 
Glasgow v. Lipse the executor, acting under the power conferred by the 
testator, sold the land, and conveyed it by deed to one Speers. After 
the purchase, Speers died, and Glasgow became, under bis will, the ex- 
ecutor. In that case a demand was made by the executor of Lipse upon 
Glasgow for, the money due the estate, and Glasgow was informed that 
the heirs wanted their money, and that they were willing to accept it 
in Confederate notes, which had then become the principal currency of 
the country. In the case under considération, there was no demand 
made on the debtor for money for distribution among the heirs, nor does 
it appear that it was needed for any of the uses of the estate which would 
require the personal représentative to call for the payment. We must 
therefore çonclude that no légal excuse existed for the action of the fidu- 
ciaries in accepting, as theydid, the payment of the debt due from Cas- 
tleman in Confederate money. Certainly, the debtor had taken no steps 
to coerce them to receive the money offered in discharge of his debts, but 
they determined to accept it and reinvest it. Under the circumstances, 
the acceptance of the money in depreciated currency, and its reinvest- 
ment, was not only illégal, but, as we said, directly in aid of the Rébel- 
lion, and in contravention of public policy. 

It is contended that the plaintiff should not recover on account of his 
lâches in proSecuting this case. We do not concurin this défense. The 
record discloses the fact that the personal représentatives bave never made 
a settlement of the estate, and that they moved out of the stateof Vir- 
ginia, and carried ail papers with them relating to their administration; 
that the plaintiff came out of the war financially ruined, and was unable 
to institute an action for want of means ; that the deed of release to Ca? 
tleman was not placed on record until near the close of the year 1871. 
The action, huwever, was commenced in the spring of 1881, and if the 
notes had been sued upon at law the statute of limitations would not haVe 
barred a recovery upon them. Courts of equit3r usually foUow the rule 
of law in the application of this statute. But this action is to enforce 
the deed of trust given to secure the payments of the purchase money. 
The release was placed on the record only 10 years before the suit waf 
commenced. It is sufScient to meet this position that a deed of trust 
can be enforced within 20 years after the maturity of the debts secured 
by it. Ail of the notes secured are within the time, save one, and the 
period deducted frora the opération of the statute during the war saves it. 

But one more position of the défense remains that we think necessary 
to notice; and that is, under the circumstances, were not the fiduciaries 
justified in their action? Numerous authorities hâve been cited from 
the high est courts of Virginia that when the necessities of the estate re- 
quire mpney to pay debts it owes, and where legatees and distributees 
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consent tô receîve it, and when the security for the debt îs doubtful, it 
is wise to accept the payment in deprecîated currency. Of course, evèry 
case is governed, more or less, by its surroundings; but in this case none 
of the reasons assigned exist, as we hâve shown. We are of opinion that 
not only is the plaintiff, as a matter of strict légal right, entitled to the 
relief sought, but that it is only simple justice. The heirs of Castleman 
enjoy a landed estate of great value, which was purchased to be paid for 
in lawful money of the United States, and the heirs of Opie, who are su- 
ing in this case, hâve never received the considération promised under 
the contract entered into in 1856. We take no notice of the fact that 
the money received by the executors as payment of the debts due had 
some value, for the reason that we hold the payment, so far as the par- 
ties to this action are concerned, wàs illégal and void, and any relief the 
heirs of Castleman may hâve, if, indeed, they hâve any, is against the 
exécuter. 

A decree will be prepared in conformity with the views of the court 
as expressed in this opinion, referring the cause to a commlssioner to 
ascertain the interests of the plaintiff and the two heirs, John Opie and 
Mrs. Mead, in the debt secured by the deed of trust upon the land sold 
by their ancestor. 



Leroy v. Dde. 
{Oireuit Court, K D. Oalifornia. Octolier 17, 1887.) 

Limitations of Actions— Sait Fbancisco Land Titles. 

The act of congress of July 1, 18f$4, (13 St. 333, § 5,) granting lands -within 
the charter limits of 1851, to San Francisco, for certain purposes, vested a 
perfect title without a patent, and, as to titles derived under the act, the 
statute of limitations began to run from the time of its passage. 

(Syllabua by the Court.) 

Action to Recover Lands. 

The lands are situatéd within thelîmits of the pueblo of San Francisco, 
and within the corporate limits of the city under the charter of April 15, 
1851. In August, 1853, E. C. Marshall filed what is called a pre-emp- 
tion claim, einbracing the lands, took possession, and fenced it. He 
afterwards conveyed undivided portions to varions parties. The numer- 
ous défendants and their grantors claiming under Marshall took posses- 
sion at an early date, and maintained it, claiming title, adversely to 
plaintiff, up to the time of the commencement of the suit. There were 
numerous conveyances, and several partitions made between the défend- 
ants. The plaintiif also claims an undivided interest, by conveyances 
made under MarshaU, but neither the plaintiff, nor any of his grantees, 
appear to bave been in actual possession since the conveyances from 
Marshall in 1854. On June 20, 1855, the common council of the city 
of San Francisco passed an ordinance, since known as the "Van Ness 
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Ordinance," whereby the city relinquished and ^ànted ail îts right and 
title to lands within its corporate limits, "to the parties in actual posses- 
sion thereof, by themselves or tenants, on or before the first day of Jan- 
uary, 1855," with certain specified exceptions, not including the lands 
in question; "provided, suoh possession has been continued up to the 
time of the introduction of this ordinance in the common council ; or if 
interrupted by an intruder, or trespasser, has been^ or may be, recovered 
by légal process." Section 3 provided that the patent issued, or any 
grant made, by the United States to the city, "shall inure to the several 
use, benefit, and behoof of the said possessors, their heirs and assigns, 
menti oned in the preceding section, as fuUy and effectually, to ail in- 
tents and purposes, as if it were issued, or made directly to them, indi- 
vidually, and by name." St. 1858, p. 53. This ordinance was ratified 
and confirmed by an act of the législature of the state of California ap- 
proved Màrch 11, 1858, (St. 1858, p. 52.) On July 1, 1864, congress 
passed an act, section 5 of which provides as foUows, to-wit : 

"That ail the right and title of the United States to lands within the cor- 
porate limits of the city of San Francisco, as defined in the act incorporàting 
said city, passed by the législature of the state of California on the fif teenth dây 
of April, 1851, are hereby relinquished and granted to the said city and its suc- 
cessors, for the uses and purposes specified in the ordinances of said city, 
ratifled by an act of the législature of the said state, approved on the eleventh 
of March, 1858, entitled 'An act concerning the city of San Francisco, and to 
ratify and confirai certain ordinances of the common council of said city,' 
etc." 

The title of the city of San Francisco was confirmed to the pueblo 
lands, including the lands in controversy, by a decree of the United 
States circuit court, on May 18, 1865; and, by an act of congress ap- 
proved March 8, 1866, pending an appeal from the decree of the circuit 
court, (14 St. 4,) the title of the city was finally granted and confirmed 
to the city, in trust for those in actual possession, at the time specified, 
to ail the lands embraced in said decree of the circuit court of May 18, 
1865 ; but no patent was issued to the city till after the commencement 
of this suit, which was on January 28, 1876. The question arising 
under the statute of limitations was as to when the statute of limitations 
began to run, as against the parties out of possession, claiming title un- 
der the city, through the varions proceedings herein stated. The plain- 
tiff insisted that the title from the United States did not become final 
and perfect until the issue of the patent to the city under the decree of 
confirmation, and said confirmatory act of 1866. While the défendants 
maintained that the title became perfect to the lands covered by the act 
without a patent by the législative grant in the said act of 1864, and that 
the statute began to run as to the title derived from the United States 
under said act, through the city of San Francisco, from the date of that 
act. 

Wm. LeviMon, for plaintiff. 

Wilson (Se Wilson, for défendants. 
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F.iBefoiîeiSAWYEEy Circuit Jixdge. 

Sawxee, J., (praUy. )ij.,hay6 gone over this case very carefully. As 
to aU, thftt part of the laoâ described in the complaint lying outside of 

.ithe;linepfthe Marshall claim, the plaintiff failed to show any title, and 
thati point I decided against him at the trial. As to the other parts, 
those fdetached portions lying within the line of the Marshall claim, I 
am.^fttigfied, that the etatute of limitations began to run from. the da:te 
of the^ot of congress of July 1, 186é, granting the lands to the city of 
San Francisco for the purposes stated. 13 St. 333, § 5. That was a 
positive statutory grant. It passed the title as perfectly, as a patent 
would. A patent adds nothing to the title. It only affords a convenient 
muniment of title. I hâve ruleçd before, and so has Justice Field, that 

, the statute of limitations hegins to run as to the lands embraced in this 
act from the date of its passage, I am satisfied that there was an adverse 
possession, from the date of the act, such as would set the statute run- 
ning even against the party who claims to be a tenant in common. The 
other parties did not recognize plaintiif as a tenant in common. Their 
claiin was so notorious and manifest against ail the world, that Leroy 
must have.known, it. They paid the taxes and had varions dealings 
with each o^er in regard to the lands, recognizing each other's interests, 
but not the claim of Leroy; they fenced it up, and rented it in parts 
to tenants, and eonstantly exercised dominion over it. There were sev- 
eral partitions and deeds of partition. Their numerous acts were open 
aiid notorious, and wholly in disregard of any claim of Leroy, if he made 
any pretension to title. Their acts were of such a character, that he 
oould not fail to hâve been put on notice. I am satisfied that under the 
later décisions, even against a tenant in common, an adverse possession 
is shown. ;; There can be no possible question as to ail other claimants. 
The action is barred by the statute of limitations, and there must be a 
judgment and finding for the défendants, on that ground. I put the 
décision on the ground that the plaintiff is barred by the statute of lim- 
itations, wi^out considering the other points as to title. The statute be- 
gan to ïuu in 1864; the suit was commenced in 1876. They were 10 
years in such adverse possession. The action was barred even under the 
further act of congress of March 8, 1866, (14 St. 4.) 
Let there be findings and judgment for défendants. 
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HuDSON and others v. Bishop. 
{Circuit Court, K D. lowa, E. D. May, 1887., 

1. QUABDIAN AND WaBD— SuiT OK BoND— LbAVB OF COUKT. 

Rev. St. Wis. c. 170, § 3968, provides that "in case of any breach" of a 
guardian's bond, the bond "may be prosecuted in the name of the ward for 
the usé and beneflt of sucb wàrd, or any person interested in tbe estate, when- 
e/oer the county court shall direct. " Seld, the boiid running to the ward by name, 
and it being the duty of the guardian, by its terms, to settle with the ward 
personally, the ward, after coming of âge, could maintàin suit in his own 
name on the bond, against the Bureties, without flrst obtaining authority to 
do so from the county court. 

2. Same— Suit on Bond— Limitation op Actions. 

The death of the guardian befote the ward cornes of âge opérâtes to "dis- 
charge" him, within the meaning of Rev. St. Wis. e. 170, § 8968, providing 
that "no action shall be maintained against the sureties on any bond given 
by a guardian. unless it be commencea within four yeàré from the time when 
the guardian shall hâve been discharged ;" and the spécial limitation In that 
section in f avor of the sureties begins to run from the date of the death, 
8. Samb. 

The guardian was appointed in 1866, and diedin 1875; his estate beiûg closed 
in 1883. An accounting was had in 1874, which disclôgéd a balance in favor 
of the ward. This balance was proved against the estate, and allowed by the 
probate court in 1876, but it was never paid in fuU. He(d, that a suit against 
surety on the bond, commenced in 1886, to recover the balance, wàs barred 
by the f our-years limitation of Rev. St. Wis. c. 170, § 8968; the guardian "hav- 
ing been discharged, " at the latest, by the proof and allowance of the claim 
against his estate in 1876. 
4. Samss. 

Rev. St. Wis. c. 170, § 8968, provides that "no action shall be maintained 
against the sureties on any bond given by a guardian unless it be commenced 
within four years from the time when the guardian shall hâve been dis- 
charged. " Meld, that the bond being statutory, and the limitation a spécial 
one for the benefit of the sureties as contradistinguished from the guardian, 
the limitation entered into and formed a part of the sureties' contract. 
6. Limitation op Actions— Conplict of Laws— Action on Guabdian's Bond. 

Under Code lo wa, § 3584, providing that, " whehe ver any cause of action bas 
been f ully barred by the laws of any country where the défendant bas pre- 
viously resided, such bar shall be the same défense hère as though it had arisen 
under the provisions of this chapter, " the fact that the surety on a guardian's 
bond in Wisconsin removed from that state into lowa does not prevent him 
from sètting up the Wisconsin statute of limitations as a défense to a suit in 
lowa on the bond, where at the time he left Wisconsin the bar of that statute 
had already f alleu. 

At Law. 

Action on guardian's bond. On démarrer to pétition. 
Lewis &. Pfund and Hendersmi, Hurd & Danids, for plaintîffs. 
Stair <fc Harrison, for défendants. 

Shiras, J. In January, 1866, one Robert Limon was duly appointed 
by the county court of Dane county, Wisconsin, thè guardian of plain- 
tiffs, who werethèn minors, and executed a bond in the sumof $8,000, 
with, William' Powell and E. D, Bishop as spreties, conditioned for the 
faithful perfbrràance of his duties as gtiardian; the same being given 
pursuant to the provisions of chapter 170, Rev. St/Wis., section 3968 
of which is as foUows: 
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"Every bond given by a guardian shall be fîled and recorded in the office of 
the county court requiring the same, and in case of any breach of the condi- 
tion thereof, may be prosecuted in tlie name of the ward for the use and ben- 
eflt of such ward, or any person interested in the estate, whenever the county 
court shall direct; but no action shall be maintained against the surettes on 
any bond given by a guardian unless it be commenced within four years from 
the time wljen the guardian shall hâve been discharged. But if, at the titne 
of such discharge, the person entitled to bring such action shall be under any 
légal disability to sue, the action may be commenced at any time within four 
years after'such disability shall be removed." 

On the tbirteenth day of April, 1874, an accounting was had in the 
county court of Dane county, Wiscoiisin, wïth the guardian, and it was 
found and adjudged that he had in his hands belonging to his wards the 
suna of $4,748t55. In 1875 said Limon, guardian, died, and adminis- 
tration was had on his estate, the same being closed in the year 1883. 
The availafcle assets were insufficient to pay the debts in full, and conse- 
quently the amount coming to plaintiffs was not wholly paid; theclaim 
therefor havihg been duly filed in, and allowed by, the probate court in 
Wisconsin ,having charge of said estate. To recover the balance thus un- 
paid thisa,otion is brought by the wards, they being nowof full âge, against 
the surèty, Bishop, who is now a résident of lowa; the pétition having 
been filed On the ninth day of July, 1886. 

By demurrer to the pétition two questions are presented: (1) Gain the 
atition be maintained without averring and showing that the county court 
of Dane county, Wisconsin, authorized anddirected the bringing of the 
suit? (2) Is the action barred by lapse of time? 

Upon the first proposition it is contended by défendant that, under 
the provision? of section 3968, no suit can be maintained upon a guard- 
ian's bond unless the same is directed to be brought by the county court 
in which the bond is filed. Counsel hâve not cited any décision by the 
suprême court of Wisconsin constr'uing this section in this particular. 
While the true meaning of the provisions is not clear, and the mère lan- 
guage is open to the construction claimed for it by counsel for défendant, 
yet such construction should not be placed upon it unless it is clear that 
such is the législative intent, for thereby a restriction would be created 
upon the rights of the wards for which no sufiicient reason is perceived. 
The clause of the section is permissive, and not restrictive, in ita pur- 
port, and confers authority upon the court to direct suit to be brought 
in the name of the ward, for the beneflt of the ward, or of any other per- 
son interested. , Without such authority it would be questionable whether 
a third party could sue upon the bond; or whether the ward cx)uld main- 
tain suit during the continuance of the guardianship. To obviate ail 
question, under such circnmstances, authority to direct suit to be brought 
is conferred upon the court; but is there any reason why it should be 
held that after the wards come of âge they may not maintain suit thereon 
without authority from th.e court? Under the terms of the bond, it is 
roade the.duty of the guardian to settle his accounts with the wards, il 
they shall be of full âge, and to pay to the parties entitled thereto the 
sums found due them. This is an express contract with the wards. 
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The bond runs to the wards by name; and surely, if it is the duty of 
the guardian to settle with the wards personally when they become of 
âge, they must bave the right to enforce such settlemeht by suit on the 
bond, and such right is not dépendent on the order of the court. 

The second question presented is whether it appears that the action is 
barred by the lapse of time. The express provision of section 3968 is 
that — , ' 

"No action shall be maintained against the sureties on any bond given by 
a guardian unless it be commenced within four years from the time the 
guardian shall be discharged." 

This is a spécial limitation for the benefit of the sureties, and does 
not afiect the right to recover from the guardian. The limitation be- 
gins to run "from the time the guardian shall be discharged." On part 
of plaintiffs, it is argued that the guardian is not discharged until there 
has been a final accôunting arid settlement, and an order or judgment 
entered adjudging the amonnt due ffom the gUardîan,. and ordering its 
paymient. This construction would make thé words "shall be dis- 
charged" équivalent to the term "final settlement of.accounts." Practi- 
cally, this may be, in, the majority of instances, the time when the 
guardian is discharged. For instance, when the ward becomes of âge, 
it is the duty of the guardian to settle his accoujits, and turu ovef ail 
property in his hands belonging to the ward. "THefact that the ward 
cornes of âge does not, ipso facto, change the relation in which the guard- 
ian holds the property from that of a statutory trustée to that of a debtor. 
Holding the property of the ward, he is bound to exercise proper care 
thereof, and this duty and obligation will continue until he has duly ac- 
counted for and delivered up possession of the property. But is this 
true in case ot the death of the guardian before the ward cornes of agè? 
In such case the personal care and management of the property by the 
guardian is at an end. Are the sureties on the guardian's bond tO be 
held liable for the acts or négligence of others than their principal? Is 
not the guardian discharged when by any reason he is relieved from any 
further control over the property of the ward? Such a discharge does not 
relieve from liability for ail past acts; but is he not discharged from fur- 
t]àer liability by reason of the fact that his power to control is at an end? 
The death of the guardian ends, of course, aU personal control over the 
property. His estate becomes liable for aU sums found due to.the 
wards. If it is ascertained that at the date of the death of the guardian 
a certain sum was in the hands of the guardian belonging to the wards, 
and the same is not paid, the sureties on the bond may be liable there- 
for; but, under the statute, suit thereon must be brought within four 
years from the discharge of the guardian, and it seems to me that death 
is such a discharge. 

If this be the correct construction of the statute, it foUows that the four 
years woùld begin to run at the date of Liraon's death, in 1875; but, if 
this is not the true reading of the statute, then, when in factdid ;t begin 
to run under the theory of plaintiffs? The pétition avers that in 1874 a 
Settlement of àccounts was had in the county court of Dane county, aiid 
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jt was adjudged that^h^rç was in the hands of the guardian the sum of 
$4j748,6ë, with whlch ne was to stand charged; that the guardian died in 
1875; tnat administration on liisestate was had; that the above claim for 
$4,748.55 was presented and allowed by the proper court as a claim 
against the estale; and thjat varions payments were made thereon, ex- 
tending ,frpœ. November 6, 1876, down to the year 1883. Was not the 
acoount of the guardian settled, allowed, and ordered to be paid when it 
was ôle^in ^nd allowed .lj>y the court as a just claim against the estate? 

Itisrclaànied in argument that the guardian cannpt be deemed to hâve 
beeri discharged until the final winding upof his estate in 1883; that it 
could Rot be known how much would beleft due and unpaid, and there- 
fore theïour-years limitation did not begin to run until the final winding 
upofi1|he estate. Thp aniçunt due from the guardian to the wards was 
ascer^ined when the claim was allowed. If not paid at once, the con- 
dition of the bond was broken, and the wards were. not çompelled to 
await tljie .^nal settlement of the estate before resorting to the bond. The 
bond is i^pt conditioned foi: the payment of any deficiency left after re- 
sorting to the prôpertyoï the principal, whetherhe be.liviçg or dead, but 
for tHe proper discharge of the duties of the guardian, including prompt 
settleipeptj, and payaient of ail amounts in his hands, when the guard- 
ianshipiphould be terminated. If Limon had been removed, or had re- 
signed the gnardiànship, in 1875, apd, failing topay over oraccountfor 
the. sum ipf 84,748.55 chairged against him, suit had been brought against 
him xçdivji,dualiy. to erjfprce the collection thereof, can it be true that the 
limitatioA of 'four yea,rs enacted for tl^e protection of the sureties would 
would'npt'beginfp. run until the final termination pf the action against 
Limon, açd the exhaustion of ail means to enforce the collection of the 
debt;frpw,his property? Jf not, then why, in case of his death, is th© 
running^of, the statu te to, he postponed until aU means hâve been ex- 
haijisteiî, Ijo çoUeçl;, frona his estate? Under any view that can be taken 
of the,sta,ti:jte, th^e; four-years period began to run not later than the date 
of the àllôwahce of the daim against the estate, of Robert Limon, and it 
had theréfore expirpd long before this suit was brought. 

The ^tâtute., how.ever, .contains another exception, and that is that, if 
the parles dnterested are, ynder any légal disability to sue, the action 
may ,b,e cpmmeiiped at any time within four years after the removal of 
such .disability.. It does not appearfrom the averments of the pétition, 
or upon ^^ record in any. (orm, wljen the wards came of âge, and it may 
therefore be true that, under the second exception, the right of action 
still exists. 

.,,On:behialf of plainjiifFs, it is claimed that the fact that the présent de- 
fendant ;removed from .Wisconsin, and is now a résident of lowa, prp- 
vents him from availing himself of the limitation contained in the Wis- 
çopsirf ijt^tute. If tha .four-years limitation had expired before the de- 
fendant -left the state 01 Wisconsin, ihea, under section 2534, Code lowa, 
the açtipii would be barred in this state. 

The fillegations of the pétition do not ^hoyf when the défendant ceased 
tp be a^residentof Wisconsin, and hçnce, upon demurrer, it canuot be 
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liéld that the actîon îs barred by lapse of tiïne, uriless ît be true tfaat tlie 
four-years limitation is part of the cofttract of sùret^ship. ' It is well se^ 
tled that stalutes of limitation may be enacted affecting existing right&, 
if a reasonable timô is allowed within which actions may be brought after 
the passage of the act. Terry v. Anderscm, 95 U. S. 628. It is equally 
well settled that " the laws which exist at the time and place of the making 
of a contract, and where it is to be performed, enter into and form part of 
it. This embraces alike those which affect its \'alidity, construction, dis- 
charge, and enforcement." Waïker v. Whitehead, 16 Wall. 314. When 
the législature of Wisconsin provided for the giving of a bond by a guard- 
ian, it had a right to ènact and déclare the duties and obligations im- 
posed thereunder upon the sureties signing the same. The extent of the 
liability thereby imposed is to be determined by the statute of Wiscon- 
sin, no matter in what forum suit may be brought thereon. When the 
statute in express terms déclares that, as against the sureties, no ac- 
tion can be maintained unless brought within four years after the dis- 
charge of the guardian, this defines the extent of the liability of the 
surety. It cannot be treated as a mère matter affecting the remedy 
upon the contract of suretyship, but it is part of the contract itself. In 
this regard sureties stand in a différent position than the principal. The 
guardian receiving the property of his wards would be liable to account 
therefor without any statutory déclaration to that eflfect. He bas no vested 
interes* in any particular period of limitation, and cannot complain if 
the statute should be entirely abrogated. When, however, a person is 
asked to assume the position of a surety for another, by signing a stat 
utory bond^ and the statute expressly limits his liability by prôviding 
that he cannot be sued thereon after a fixed period, it will not do to hold 
that the limitation is a mère matter of form, affecting the mode of pro- 
cédure, and that it may be wholly taken away by législative enactment. 
It is a sybstantial right protecting the surety by limiting the extent of 
the liability assumed, and enters into the obligation" of the bond given 
under the statute. As such it is one of the conditions of the contract, 
and iherefore an action cannot be maintained against the surety unless 
brought within the period thus fixed. 

In many policies of Insurance it is provided that no action can be 
inaintained thereon unless brought within a year, or other fixed time, 
from the date of loss, and such provision is sustained. Riddleshargér v . 
Insurance Cb., 7 Wall. 386; Garter v. Insurance Oo., 12 lowa, 287. tf 
valid at place of contract, such provision! is valid everywhere. 

Thè statute of Wisconsin does not give to the wards an unlimited right 
of action against the sureties on the boncj. It créâtes a limited right of 
action, and, when suit is brought in lowa upon the bond given in pursti- 
ance of such a statute, regard must bé had to the provisions of the stat- 
ute in determining whether a right of action exists. In favor of a surety 
who bas assumed only the liability provided by the statute, its provis- 
ions must be deemed to be part of the contract, in such sensé that if, by 
its termsy ail right of action thereon bas cèased to exist in the state under 
whose laws it was contracted, no action can be maintained thereon ëlse- 
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where. ; , If thefe are circumstances, légal or équitable, which save to the 
plaintiffs a right of action, notwithstanding the lapse of time, the same 
should bepleaded. i 

ît does not appear that the failure to bring suit against the surety 
within four years after the discharge of the guardian was due to any lé- 
gal disability to maintain an action on part of the wards, or to fraud, 
concealmént, or the like on part of the surety. It does appear that this 
action against the surety was not broughtuntil 11 years after the death 
of the guardian, and 10 years afler the allowance of the claim of the 
wards against his estate; and this lapse of tinie is a défense, under the 
provisions of the Wisconsin statute limiting the right of action against 
the surpty to the period of four years from the discharge of the guardian, 

Demurrer is therefore sustained. 



MiDDLETON V. BANKERS' & MeECHANTS' TeL. CÔ. 

{CHrctiit Court, E.3. Pennsylvania, May 6, 1887.) 

1. Attobjîbt Ain) OiiiBNT — COMPBNSATioif OF Attornbt — Compensation of 
Mastbrs and Counsel.' 

Counsél are entitléd for thëir services to what those services could hâve 
been qbtained for under a contract made in advance. 
8. Equitt— Compensation of Mastbr. 

The compensation of masters, whose functions are judicial, may be meas- 
nred by the standard ofjudicial salaries. 

In Equity. 

Henry Sampson and Gummey & Fletcher, for complainants. 

R. J. îngeraoU and /. H. Barnes, for respondents. 

- Butler, J. But two exceptions remain; ail others hâve been with- 
drawn. Thèse relate to the fées of counsel and compensation of the 
master, Thç! court realizes the danger of overestimating the value of 
such services in cases like this, and feels no hésitation about interfering" 
where the circumstances warrant it. As respects the fées of counsel, it 
must be understood that the court bas no personal knowledge, either 
of the extent of services, or their value. The master reports that the 
calls upon counsel were very fréquent, weekly, and sometimes much 
oftener, throughout the whole period of their employment, and that the 
sum aliowed (but a small part of the amount clairaed) is reasoaable and 
just. In answer lo this I am not referred to anything but the record of 
the proceedings, which shows, virtually, nothing pertinent to the subject. 
The services naaj hâve been very great without any indication of it ap- 
pearing thefe. No serions questions were discussed before the court. 
The property and interests involved, howevcr, were very large, and the 
proçeeding was one that required professional knowledge, skill, and care. 
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If I knew the extent of the services I could not fonn an estimate of their 
value, without évidence. Since I left practice (26 yéars ago) the rate of 
compensation bas no doubt greatly changed. The counsel should hâve 
just what the services could hâve been obtained for by contract, in ad- 
vance, if such a contract were practiçable; in other words, should be 
paid according to the usual rate of compensation for such services. The 
counsel tbemselves testify that they are justly entitled to much more 
than is allowed ; and the master says the sum awarded is j ust. Now , what 
is there in the case to justify the court in deciding that this sum is too 
much? 

As respects the master's compensation, the circumstances are différent. 
He is caÛed to assist the court in discharging its judicial functions, and 
his compensation may, and should, I think, be measured by the stand- 
ard of judicial salaries. The highest salary paid in this court is S6,000, 
and if the master is compensated as the judge is for the same period and 
extent of labor, he cannot complain of injustice. The master bas filed 
a statement of the time occupied; and the report, or rather reports, show 
that he did a large amount of work. It would seem from his statement 
filed this day, at the instance of the court, that he informed the counsel 
interested, previous to filing his first report, of his intention to charge 
$1,000, and that they virtually assented to his doing so. A small ad- 
ditional sum is charged for services subséquent to the first report, which 
the court feeis constrained to strike out. The master's conduct respect- 
ing the exception, and throughout the business submitted to him, is very 
eatisfaciory to the court. 

The master is allowed the sum of $1,000, and the expeuaes charged. 



Mobgan's Louisiana & t. R. & S. S. Co. v. Texas Cent. Ry. Co., 

etc. (Bill.) 

Faemeks' Loan & Trust Co., Trustée, v. Same. (Cross-Bill.) 

(CircuH Oourt, N. D. Texa». October 28, 1887.) 

l. jTTDOMBirT— EnTHY— POWEK OF COURT TO MODIBT. 

Except npon bjlls of review in equity cases, upon writs of error eoram vohù 
in cases at law, or upon motions which, in practice, hâve been substituted for 
the latter remedy, no court can reverse or annul its own final décision or judg- 
ment for errors of fact or law, after the term at which they hâve been ren- 
dered, unless for clérical mistakes; from which it follows that no change or 
modification can be made which may substantially vary or aflect it in any 
material thing. 
8. Saue. 

After an appeal has been allowed and a suptrsedea» bond is taken, eithei 
during or after the term, jurisdiction as to ail matters — certainly those of sub- 
stance — determiued by the decree is transf erred tb the court to which the ap' 
peal goes. 
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Plaintiff broTight suit to hâve a certain daim declared an équitable Hen on the 
property of a railroad comçany, prier to the lien of two mortgages on the same 
property executed to défendant. Receivers were appointed by the court in 
accordance with plaintifE's prayer, and took charge or the property nnder or- 
derof court. Subsequently the court declared plaintifE's claim a lien on the 
property, but subordinate to the mortgages of which it decreedaforeclosure. 
Plaintifl appealed from the whole decree, and gave a supersedeas bond; and, 
afteï the expiration of the term in which thîs decree was rendered, the court, 
»t the Instance of défendant, modifled its decree so as to order the property 
in the receivers' hands to be turned over, subject to the court's supervision, 
and pending the appeal, tô the défendant, who was the trustée under the mort- 
gages, in accordance with the condition in the mortgage that, upon default of 
payment, the trustée might take possession of the mortgaged property. Held, 
the court had no power over the decree after the expiration of the term and 
after the'appeal had been perfected, and that the attempted modification was 
a substantial altération. 

, This is an application by Morgan 's Louisiana & Texas Railroad & 
Steain-Shxp Company,, complainant in the original suit, and défendant 
in the cross-suit, for a rehearing in respect to matters embraced in an 
order or decree, made herein, June 11, 1887, upon certain pétitions of 
the Farmers' Loan & Trust Company. The Farmers' Loan & Trust Com- 
pany sàso makes application for a resettlement of that order. The ob- 
ject of the original suit is to obtain a decree enforcing the claim of Mor- 
gan's Louisiana & Texas Railroad & Steara-Ship Company to an équitable 
mortgage or lien upon the property of the Texas Central Railway Com- 
pany. That lien, the plaintiff insists, is superior to the liens created 
upon the same property by two mortgage deeds of trust, of the respective 
dates of Septemher 15, 1879; and May 16, 1881, executed by the Texas 
Central Railway Company to the Farmers' Loan & Trust Company, as 
trustée, to secure certain issues of bonds. Under the prayer of the orig- 
inal bill, Charles Dillingham and Benjamin Clarke were appointed re- 
ceivers, by an order entered April 6, 1885. In that capacity they took 
possession of and managed the mortgaged estate. The Farmers' Loan 
& Trust Compfiny, by its. cross-bill, daims that its liens are paramount 
to the lien, if any, of the plaintiff in the original suit. The prayer of 
that Company is for a decree of foreclosure, and a sale of the mortgaged 
property, the proceeds to be,applied to the payment of its costs,expenses, 
and compensation as trustée, and in discharge of the bonds and coupons 
«ecured by the deeds of trust- The mortgage deeds of trust, among other 
things, provide that — 

"In the event that the said railway cotnpany should payer cause to be paid 
the principal of said bonds,' and the several installments of interest thereon, 
as the same becoriie due, thén tHis deed and ail heréin çontained shall be void, 
and thç prcipéi'ty hereby conyeyéd shall, revert to and rèyest in the said Texas 
Central 'Kaiïway Company,. its suçcessors and assigns, withoutany acknowl- 
edgnîent of satisfaction, reconveyance, or other act; but in. case the Texas 
Central Bailway Company shall fail to pay the principal, or any part thereof, 
or any of the interest on any of the said bonds, at any time when the sanle 
iuày becôme'jJiie and payabîei aecordirig to thé ténor therâof, and if said de- 
fault shali pilltinue sixtydayis after hdVingbeén demanded, then andthere- 
O'poh the pfiîïéipal of ail the said bonàâ hereby securèd shall be and bçcome 
immediately due and payable; and upon the request of the holder or hôlders 
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of seventy-five per cent, of said bonds then outstanding, and written notice 
of said request being served on the New York agency of the party of the first 
part, at which said bonds and coupons are made payable, the said trustée, 
(who may act by its président or attorney,) or its suecessor or suecessors ia 
this trust, may and shall takeactual possession (with or without entryorfore- 
closure) of said rail way, and ail and singular the said mortgaged property, 
and shall manage and opeiate the same, and receive ail the income and profits 
«f the same, together with ail the books, papers, records, accounts, and money 
of the said railway company, first defraying out of the same the expënses of 
the road and its needful repairs and the management of the said trust; and 
the surplus to pay the interest and principal of ail the bonds which may be 
due and outstanding, and hereby secured, pro rata. * * * And the said 
Texas Central Eailway Company, for itself , its suecessors and assigns, hereby 
covenants and agrées that in case of default in thé payment of the principal 
•of said bonds, or anyinstallmentof interest thereon,it will at once, uponde- 
mand, deliver possession of the railroad and other property herein conveyed 
to thé trûâtee he^'ein named, or to its suecessor or suecessors or assigns." 

On the twénty-first of February, 1887, the Loan & Trust Company 
Tepresented, by pétition flled in the case, that it had been requested by 
the holdersof 75 per cent, of the first and second mortgage bonds, se- 
■cured by thç deeds of 1879 and 1881, to takeactual possession of the 
railway apd mortgaged property, and manage and operate the same as in 
said mortgages provided, and to take such other course as might be nec- 
essary undér existing circumstances to protect their rights as bondhold- 
ers; and prâyed that the court order the recéivers appointed herein to 
deliver over to it the railway and other property nowin their hands," in 
order that it may take actual possession of the same, and operate the 
same, under and in pursua,nce of the provisions of the said mortgages or 
•deeds of trust." 

On the eleventh of April, 1877, a depree was rendered, whereby it was 
îidjudged, among other things, that Morgan's Louisiana & Texas Rail- 
road & Steam-Ship Company hâve an équitable lien upon the property of 
the Texas Central Railway Company, to secure its claim for $761,992.04, 
with interest from November 1, 1884, but that such lien is subor- 
dinateto those i/vhich the Farmers' Loan & Trust Company has, under 
the mortgage deeds of trust, to the amount of $4,150,528.18, with in- 
terest, for the beneflt of the holders of bonds and coupons. In default 
of the payment of the latter amount within a time ûxed, the equity of 
rédemption of the railway company, and of ail parties to the suit, in and 
to the mor^aged property, was barred and foreclosed, and the property 
ordered to be sold to the highest bidder for cash. Spécial commissioners 
were appointed to exécute the decree. The railroad and steam-ship 
company, and the Texas Central Railway Company, respectively, asked 
and were allowed appeals to the suprême court of the United States/ro?n 
the whole qf the decree, on their giving bonds iu the sum of $300,000. 
The required bonds — conditioned that the appellant would prosecute its 
appeal to effect and answer ail costs and damages if it should fail to 
make good its plea— were executed and approved. A citation on each 
appeal, returnable to the second Monday of the présent month, was duly 
signed, and served in May last. The transcripts of the records, on thèse 
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appeals, hâve been filed in the suprême court, and thé cases are there 
regularly docketed. 

On the eleventh of june, 1887, — the term at which the decree of fore- 
closure and salé was rendered ha^dng expired, — the Farmers' Loan 
& Trust Company presented to the circuit judge, at chambers, a pétition 
which, aftér referring to the pétition filed February 21, 1887, to the de- 
cree of foreclosure and sale, and to the advèrtisemeht of the sale, states: 

"Thereafter appeals from said decree to the suprême court of the United 
States were perfected by thè said Morgan's Louisiana & Texas Eailroad & 
Steam-Ship Company, and by the said Texas Central Eailway Company, their 
respective bonds for appeal having been duly approved by the judges of this 
court, to ail of which référence is hereby made. Your petitioner f urther shows 
to the Court that application has been made by the receivers in this cause, for 
authority to bprrow $4Q,000. and to issue their debentures therefor, with in- 
terest thereon^at the rate of seven per cent.per annum until paid.in order to 
pay the past-due and the future operating expenses o£ the said railroad, a copy 
of which pétition is annexed: hereto for référence as to its contents. Twenty- 
flve thousand dollars indebtedness of said receivers is already in existence. 
The premises considered, your petitioner, the said Parmers' Loan & Trust 
Company, in virtue of the powers conferred on it in said mortgage, and of the 
action of the bondholders, set forth in said pétition, now reneWs its said péti- 
tion so heretofore filed in this honorable court, and prays for an oçder direct- 
ing the receivers in this cause to deli ver possession of ail and singular the 
railway and propérty in their hands, and declared subject to the mortgages, 
as shown by said decree, into the possession of your petitioner, for admin- 
istration and for opération by it under the terms of said mortgages, and un- 
der such terms and conditions as to your honor shall seem meet, and under 
the proper orders and supervision of this court, until the final détermination 
of this cause. And itpraj's for ail such orders, decrees, and relief as it is en- 
titled to in the premises. " 

Upon this pétition it was ordered and decreed, June 11, 1887, that 
"the Farmers' Loan & Trust Company, being the trustée in the mort- 
gages heretofore foreclosed by the decree of the court in the above en- 
titled causes, on the eleventh day of April, 1887, and having the pow- 
ers conferred on it in the said mortgages, which are set forth in its said 
pétition, subject to thèse suits; and it appearing to be équitable to the 
court that the said Farmers' Loan & Trust Company should bave the 
custody, management, and opération of the railway and ail the propérty 
subject to its mortgages now in the hands of the receivers. Benjamin 
Clarke and Charles Dillingham, and ordeired to be sold by the said de- 
cree of this court, made and entered on the eleventh day of April, 1887, 
until the final hearing of thèse causes on appeal ^o the suprême court of 
the United States, or until the further orders of this court; but that the 
custody over said propérty shall continue subject to the orders of this 
court, and sïibject to the terms and conditions hereinafter set forth.' It 
was further ordered and decreed that upon the payment by the Farmers' 
Loan & Trust Company of the indebtedness (to be ascertained by the 
master) incurred by the receivers in the opération and eontrol of the 
mortgaged propérty, ineluding fhe compensation allowed to them and 
iheir côunsel , they "shall immediately turn over and deliver, under the in- 
spection, direction, and orders of said màster, ail the said railways, roll- 
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ing stock, and property and rights of every kind whatsoever, subject to 
said mortgage, in the hands, care, custody, or control of said receivers, 
and ail the bocks and papers of said Texas Central Kailway Company 
pertaining to the organization, opération, and business of said railway, 
to the said Farmers' Loan & Trust Company, acting by its duly consti- 
tuted agent or attorney, under the signature of its président, and the seal 
of said Company. =*= * * And thereupon, upon the payment of said 
indebtedness, the said Farmers' Loan & Trust Company shall be, and is 
hereby, invested with the possession, custody, care, administration, and 
management of ail and singular the said railway, its property, franchises, 
rights, etc., subject to said mortgages, said property being delivered to 
said trustée for safe-keeping during the pendency of this cause; and it is 
ordered that said property be not alienated, nor encumbered, but be 
preserved as a good and safe-going railroad under the charter and fran- 
chises of the défendant." 

This order was rendered upon the following, among other, conditions, 
viz. : 

" (1) That the said Farmers' Loan & Trust Company, as trustée for the bond- 
holders under its said mortgages, undertakes and agrées that the money for 
the future opération of said railways, and for ail runnlng and operating ex- 
penses therèoî, shall be furnished by it, under itsown arrangement with bond- 
holders, and without appeal to the power or authority of this court to cause 
further charges or Uens upon the property. 

"(2) That the debentures heretofore authorized by this court, and issued by 
the receivers, amountlng in the aggregate to the sum of twenty-five thousand 
dollars, reœain in f ull force, subject to ail the rights of the holders thereof , at 
the maturity thereof, to apply to this court for orders of payment of said de- 
bentures and interest thereupon, unless said payraents be duly provided for 
by said Farmers' Loan & Trust Company. 

" (3) Upon the further condi tion that said Farm ers' Loan & Trust Company 
shall pay the allowances to be niade by the court to the master in this cause 
to the présent time, said master to continue In this cause, and to hear ail claims 
•which may be brought for damages growing out of the opération of the said 
railway in the hands of the présent receivers: provided, that the same shall 
be flled before him within ninety days from the date of the discharge of said 
receivers, or the same shall be stale, and fore ver barred; and, further provided, 
that said Farmers' Loan & Trust Company shall provide for and pay off ail 
such légal claims and demands arising under the administration of said prop- 
erty by the receivers. 

" (4) Upon the further condition that said Farmers' Loan & Trust Company 
shall, within thirty days from this date, and prior to the vesting of the rights 
and authority in it by virtue of this order, exécute a bond with security in the 
sum of one hundred thousand dollars, payable to the judges of the circuit court 
of the United States for the Fifth circuit and Northern district of Texas, con- 
ditioned faithfully to account for whatever shall come into its hands under 
the authority hereby vested in it, and to pay and apply the same from time to 
time as may be directed by the court, and obey such orders as the said court 
- may make in the direction of said trust, which bond shall, before flling, be 
approved by this court, or a judge thereof, or by the said spécial master." 

There was a further condition, requiring the Farmers' Loan & Triîst 
Company to file its acceptance of the possession of the property, and ail 
v.32F.no.8— 34 
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of the rights vesled in it by the order, subject to its terms and conditions; 
otherwise the order should be void. 

On the twentieth of June, 1887, the railroad and steàm-ship companj' 
presented to the circuit judge, at chambers, its application for a rehear- 
ing in respect to the matters covered by the order of June llth, insisting 
that he had no power to make it in vacation, or after said appeals, with 
mpersedeas, had been allowed and perfected. 

It fibouid b^ hère stated that the Farmers' Loan & Trust Company 
asks, in the resettlementoif the order of June 11, 1887, that the following 
clause be added to the first of the conditions upoq which that order was 
based, viz.: 

"It being fully understood, however, that the said trustée, in its account- 
ing to be.had as hereinafter stated, sball be entitled to charge, as against the 
moneys received by it from the opération of the railroads and property, any 
and ail moneys which it may se f umish and advance ùndër the provisions of 
this order, and sball bave a lien against the trust estate for any excess of such 
moneys furnished beyond the amount 80 received." 

It also asks that the order be further extended so as to provide: 

" The Farmers' Loan & Trust Company, as to any money and claims against 
said railroad company which it may pay off under and in pursuance of this 
.order, shall be entitled to be subrogated to the rights àhd claims of the previ- 
. eus holders qf such claims against the trust property." 

J. Hubley Askton and E. B. Krvitschnitt, for Morgan's Loùisiana & T. 
,R. & S. S. Co. and Texas Cent. Ry. Coi Turner, Lee & McQlure, for 
Farmers' Xioan & Trust Co. 

Mr. Justice Haelan, after stating the facts as above reported, delivered 
the following opinion: • 

It is anestablished principlè that, except upon bills of review in cases 
in equity, upon writs of error coramvobis in cases at lâw, or upon mo- 
tion^ which, in practice, bave bçen substituted for the latter remedy,no 
court "can reverse or annul its own final décision or judgment for errors 
■ of fact or law,' after the term at which they hâve been rendered, unless 
for clérical mistakes; from which it foUows that no change or modifica- 
tion can be made, which may sUbstantially vaty or affect it in any ma- 
terial thing." Sibbald v. U. S., 12 Pet. 488, 492; Bank v. Moss, 6 How. 
31; Brmson v. Schultm, 104 -y; S. 415; Schell v, Dodge, 107 U. S. 630, 2 
Sup. a. Rep, 830; Phmipsv.Negley, 117 U. S. 665, 6 Sup. Ct. Rep. 
901; Gmnmiv. U. S.jllSU. S. 356,6 Sup, Ct. Rep. 1064. Itisequally 
well settléd that, after the court bas allowed an appeal, and a sv/per- 
sedeashond is taken, either during or after the term, jurisdiction as to 
ail mattèrs — certainly those of substance^ — determined by the decree is 
transferred to the court to which the appeal goes. Draper v. Davis, 102 
U. S. 371; Gôddard v. Ordway, 101 U. S. 752; Hovey v. McDonald, 109 U. 
S. 157, 3 Sup. Ct. Rep. 136; Rœmerv. Simm, 91 U. S. 149; Rubber Go. 
V. Goodyear, 6 Wall. 156. 

Can the order of June 11, 1887, be sustained consistently with thèse 
prineiplès? " 
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The Railroad and Steam-Ship company , in its original bill, allégés that 
the only mannerin which it éould obtain satisfaction of its claim, and a 
récognition of its prior lien, was through the interposition of the court, 
and the appointment of receivers with powerto aciniinister the property. 
The court appointed receivers; and such appointment, as we hâve seen, 
was under the prayer of the original bill. The Loan and Trust company, 
in its cross-bill, sets forth that the mortgagor company was in default as 
to interest due, under said deeds, on May 1, 1885, and as to ail interest 
due subséquent to that date; that the payment of interest had been duly 
demanded, and default had continued 60 days after such demand; and 
consequently the principal of the bonds secured by both deeds had be- 
come immediately due and payable. The cross-bill further alleged that 
the mortgagor company was insolvent; that its indebtedness, bonded or 
otherwise, was so large that the company and its receivers were utterly 
unable to pay the floating debt and discharge the interest on mortgage 
bonds from time to time out of net earnings; that this state of affairs 
was likely to continue for an indefinite period of time; that, in consé- 
quence of the embarrassed condition of the financial affairs of the mort- 
gagor company, it was impossible for the trustée, under the mortgage 
deeds of trust, to exécute said trusts in the manner therein specified, 
without the aid or interposition of the court; nor could the trusts be 
executed, and the rights of the parties interested be ascertained and fuUy 
protected, otherwise than by a judicial sale of the mortgaged premises 
and property covered by the mortgage deed of trust. The cross-bill also 
alleged; 

"Ûntil such sale can be had, and the proceeds thereof be distributed, your 
otator is likewise advised and charges that it is expédient and necessary that 
the franchises, property, preiflises, and appartenances so mortgaged to yôur 
orator in trust as aforesaid, and ail the rights, franchises, and property of the 
said défendant, the Texas Central Bailway Company, of whatever name, nat- 
ure, and description, including ail its moneys on hand and the earnings of 
the same, oontirme to remaïn. and be placed in the hands and under the con- 
trol of a receiver, or receivers, with such proper powers and control over the 
sàme as to the court shall seem right and équitable to be conferred." 

While the appointment of receivers was, in the first instance, a mat- 
ter within the discrétion of the court, the order placing the property in 
the hands of DiUingham and Clarke was a judicial détermination that 
the plaintiflf was entitled,- under the circumstances disclosed, to bave 
the property, pending the litigation, administered under the supervis- 
ion and direction of the court, by receivers. So far from that déterm- 
ination being questioned by the Loan and Trust company, its correctness 
was recognized by the cross-bîU, and the court was distinctly informed 
that it was both expédient and necessary that the property should "con- 
tinue to remain" in the hands of receivers. The final deeree was, in 
légal efifect, a confirmation of the previoùs order, placing the property 
in the hands of receivers. 

In view of thèse facts, it is elear that the order of June 11, 1887, 
does modify the final deeree in màtèrial respects. It proposes to dis!- 
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charge the receîvers appoiiited under the prayer of the original bill, 
and to transfer the actual custody and management of the property to 
one of the parties, who, as the trustée named in the mortgage deeds of 
trust, holds fiduciary relations to the property, and is hostile to the 
elaîm asserted hy the original plaintiff to a prior équitable mortgage or 
lien. Although the order recites that the property is delivered to the 
Loan and Trust company for " safe-keeping during the pending of the 
cause," other récitals plainly show that it was based upon the right given 
and the duty imposed upon that company by the mortgage deeds of trust 
to take possession of the property and operate it, when default in the 
paymentof interest or principal continued for 60 days after demand,and 
when the trustée should be requested to do so by holders of 75 per cent, 
of outstanding bonds, the railway company first receiving written no- 
tice at its New York agency of such request. But the right to such pos- 
session, if it was disputed, could hâve been enfprced only in a direct 
suit for that purpose. Trust (h<, v. RaUroad Gj., 4 Dill. 116, 117. 

After the appointment of receivers in the suit instituted by the rail- 
road and steam-ship company, and so long as the receivership continued, 
this provision could be made available to the trustée only upon applica- 
tion, before final decree, to the court to vacate the order appointing re- 
ceivers, and return the property to the mortgagor company. Insteadof 
that course being adopted, at the outset, the trustée, by its cross-bill, not 
only advises the court that the property should continue to remain in 
the hands of receivers, but presented such facts as made it the duty of 
the court to adhère to the purpose of having it administered by one of 
its own ofScers. It is irue that on the twenty-first of February, 1887 — 
more than a year after this litigation was commenced — the trustée filed 
a pétition, asking that it be put into possession of the property as trustée 
under the mortgage deeds of trust. It is sufficient, upon this point, to 
say that if any state of case would hâve justified the court in granting 
that request in this suit, after the Loan and Trust company had filed its 
cross-bill seeking a decree of foreclosure and sale, the fact that such a pé- 
tition was filed is immaterial hère; for no process was issued upon it, 
and no action was sought or taken upon it before the final decree was 
passed. If the attention of the court was called to it at the time the 
cause was submitted, the final decree.must be regarded as confirming its 
préviens action in taking possession of the property by receivers. The 
term having passed, and if it had not passed, an appeal with su^ersedeas, 
from the whole decree having been duly allowed and perfected, the cir- 
cuit court had no power to change the statua of the property by placing 
it in the custody of one of the parties, to be managed and operated, not 
for the benefit of ail interested in the resuit of the suit, but subject to 
the mortgages under which that party claimed. It had no more power 
to do that than to set aside the order appointing receivers, and return the 
propex'ty, pending the appeal and after the decree was superseded, to the 
mortgagor company. This must be the resuit in every view of the case; 
for it cannot be said to be a matter of no conséquence to the plaintiff in 
the original suit whether the property on which it daims to hâve a para- 
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mount lien is admiaistered, under the orders of the court, and by a re- 
ceiver, indiffèrent between the parties, or administered, under mortgage 
deeds of trust, by a party to the suit, which, as trustée, disputes its 
priority of lien. It is plain that the order of June 11, 1887, varied the 
final decree in a matter of substance. 

This view is not affected by the circumstance that the order provided 
that ''the custody over ail said property shall continue subject to the 
orders of this court, and subject to ^he terms and conditions" heretofore 
referred to. If the court below, after the term, and after the decree was 
superseded, had power, upon grounds involving raerely the safety or prés- 
ervation of the property, to remove the présent receivers and substitute 
others, the fact remains that the Farmers' Loan & Trust Company did 
not ask to be put in possession, as receiver of the court; nor did the court 
intend to substitute it as receiver in place of Dillingham and Clarke. It 
directed that that company be put into possession in its capacity as 
trustée for bondholders, under the mortgage deeds of trust. Its posses- 
sion was none the less in that capacity, because the court reserved, by its 
order, a gênerai control of the property, pending the appeal. 

The learned coùnsel for the trustée contends that there is absolutely 
nothing in the case to sustain the claim of Morgan's Louisiana & Texas 
Eailroad & St.eam-Ship Company to a superior lien, and that the appeals 
in question hâve been taken for delay merely. Upon that question I am 
not at liberty, at this time, to express an opinion. That question is now 
before the suprême court of the United States for détermination. The 
plaintiff's claim to priority oif lien was denied, and it was allowed and 
has perfected an appeal from the whole decree. A belief that the appeal 
is for delay cannot, in law, affect the question whether the circuit court 
or circuit judge had jurisdiction to make the order of June 11, 1887. 

For the reasons stated, I am of opinion that the circuit judge was 
without jurisdiction to make that order, and it is set aside. It is scarcely 
necessary to say that, for the same reasons, the application for a re- 
settlement of that order must be denied. 

It is proper to say that thèse applications were ordered by the circuit 
judge to be heard before me as the justice of the suprême court assigned, 
for the time, to the Fifth circuit. 
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i United States v. Owen and others. 

(District Court, B. Otegon. November 7. 1887. 

L CoNspraACT-— To Dbpbaud Gotkbiîmént— Public Lands. 

, Section 5440, Ke v. St., is not limited in its opération to oonspiracies to def raud 
thé Tînited States of its "revenue," but applies to ail conspiracies to deprive 
the United States of any property or. dues by means of misrepresentation or 
concealment of material facts. 

2. Limitation dp Actions— PEosBcimoN fob Conspiracy. 

The crime deâned in section 5440, Rev. St., is composed of the conspiracy, 
and an actdone in pursuance thereof ; and as soon as the one is formed, and 
the other comiuittea, the,crime is consummated, and the statute of limitations 
begins to run agaiast a prosecution therefor; and in tbree years thereafter 
the bar is complète. 

(SyUabvji by ike Court.) 

Indictm'ent for Conspiracy with Intent to Defraud the United States. 

Lewis L. McArthur, for the United States. 

M. H. Y. Thompson and Rufus Mdllory, for the défendants. 

Deady, J. The défendants are aecused by the grand jury of thîs dis- 
trict of the crime ofconspiringtogether to defraud the United States out 
of sundry portions of the public lands in the district of Oregon contrary 
to section 6440, Rev. St. • 

The indictment was found on April 12, 1887, and itis alleged therein 
that prior to July 1, 1881, the défendant Owen had from time to time 
filed with the proper state board applications for the purchase of swamp 
and overflowed lands therein desca-ibed, as soon asthe same or any por- 
tion thereof should be certified to the state of Orëgon' under the acts of 
congress ànd the régulations of the départaient of the interior on the sub- 
jçct; that between August 1,1880, and January 16, 1882, the défend- 
ant Ankenny was a spécial agent of the gênerai land-office, charged with 
the duty of inspecting, in the field,' the swamp and overflowed lands 
clâimed by the state of Oregon under said acts and régulations, and of 
repoTting the resuit, under oa&, to the commissioner of the gênerai land- 
ôffice; that on July 1, 1881, said Owen, Ankenny, and the défendant 
Bamhart did agrée and conspire together to defraud the United States 
government of sundry parcels of public lands in Oregon, amounting to 
86,665 acres, and to that end said Ankenny, as said spécial agent, was 
to report as swamp and overflowed lands, to which the state of Oregon 
was entitled, large tracts of the public land, including the lands last 
aforesaid, which were and are not swamp and overflowed, and endeavor 
to procure the issue of patents therefor to said state; and said Owen was 
to procure certificates of purchase from the state for said lands; and said 
Barnhart was to assist said Owen, by preparing applications for the pur- 
chase of said lands from the state, and by producing false prelimihary 
proofs as to the character of said lands, and thereby secure their with- 
drawal from entry; and that said défendants, and each of them, would 
use any means available for such purpose, and endeavor to negotiate the 
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sale of said lands; that aflerwards, on Deceinber 26 , 1881 , said Ankenny, 
in pnrsuance of said unlawful agreement and conspiracy, did make oath 
to a séries of 18 affidavits, wherein he stated that ail the lands de- 
scribed therein, to-wit, 97,560 acres, were swamp and overflowed, within 
the meaning of theact of congress of March 12, 1860, on that subject, 
and on which the secretary of the interior on April 16, 1882, certified 
the same to the state of Oregon as swamp and overflowed lands, the list 
thereof being entitled, "List tlumber five of the Lakeview séries of swamp 
lands," 33,000 acres of which lands were not swamp or overflowed lands, 
within the meaning of said act, and did not accrue to the state thereun- 
der, — ail of whieh was well known to said Ankenny when he made said 
aflidavits. 

It is also alleged in the indictment that, later on, other acts were done 
by the défendants, or some of them, in pnrsuance of the conspiracy, 
namely: (1) On December 23, 1881,, Owen, with the knowledge of 
Barnhart, made an agreement with Ankenny and James H. Fisk to sell 
a large portion of the lands which Ankenny was then about to report, 
and did on December 26th report, by means of the affidavits aforesaid, 
as swamp and overflowed. (2) The défendants, between the date of said 
conspiracy and the flnding of the indictment, endeavored, at divers 
times, to secure the issuq of patents for said lands from the United 
States to the state. (3) On August 24, 1881, September 6, October 9 
and 16, November 5, 1883, and December 22, 1884, Owen caused to be 
filed with said board six spécifie descriptions of land, containing in the 
aggregate 621,527 acres, and. six applications to purchasefthe same froih 
the state as swamp or overflowed, well knowing that a large portion 
thereof was not swamp ,or overflowed, but public lands of the United 
States; and on October 9 and November 14, 1883, and March 10, 1885, 
received certificates pf purchase for said lands from the state. (4) On 
October 31, 1883, Çarnhart procured himself to be appointed notary 
public for Oregon. (5) On September 25, 1884, Barnhart forged three 
writings purporting to be the joint affidavits of D. M. -McMenamy and I. 
L. Poujade; and, on October 8 of the same year, one other writing, and 
on October 9th two other writings, purporting to be the joint affidavits 
of C. G. Loftus and D. R.; Jones, — aÛ of whïch appear to bave been sub- 
, scribed and sworn to before him as notary, and are to the effect that the 
lands described in theli^ts annexed thereto, amountingto 155,600 acres, 
are swamp or overflowed, the larger portion of which were on March 12, 
1860, and ever since hâve been, dry lands of the "United States, and not 
unfit for cultivation byireason qf being swamp or overflowed; which 
writings were, before December 11, 1884, by Owen, delivered to the gov- 
ernor of the state as proof of the facts therein stated, and by the latter 
transmitted to the surveyor gênerai of the United States for Oregon, for 
a like purpose, as said, Barnhart and Owen intended and expected he 
would. 

The défendant Ankenny résides out of the state, and has not been ar- 
reated. The défendants Owen and Barnhart demur to the indictment, 
for that it was not found within the time prescribed by law, and that 
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the facts stated therein do not constitute a crime according to the laws 
of the United States. 

Section 544.0, Rev. St., on which this indictment is founded, reads as 
foUows: • 

"If two or more persons conspire, either to commit any offense against the 
United States, or to defraud the United States in any manner, or for any pur- 
pose, and one or more of such parties do any act to effect the object of the cont 
spiracy, ail the parties to such conspiraey shall be liable to a penalty of no- 
less than $1,000, and not more than $10,000, and to imprisonment not more 
than t>vo years." 

The crime defined by this act is mi generîs. It consists of two élé- 
ments: A conspiraey, and an act done to efifect or accomplish it. The 
pùrpose of the conspiraey must be ei^er to commit a crime defined by 
any iaw of the United States, or to defraud the same. To defraud "the 
United States in any manner or for any purpose" is a very comprehen- 
sive expression, and includes every conspiraey to deprive the United 
States, by the misrepresentation or concealment of material facts, of any 
kind of property, or whatever may be legally due it on account of taxes, 
dùtiea, imports, excises, or the like. 

Por the demûrrer it is argued that section 5440 applies only to a con- 
spiraey tô defraud the revenue of the United States. The reason given 
is that the section being taken froni section 30 of the act of Mareh 2, 
1867, (14 St. 471,) entitled, "An act to amend existing iaws relating to 
internai revenue, and for other purposes," the words "to defraud" must 
be limited to the subject-matter of the act, — the internai revenue. 

The subjectof the act is not limited by its title to revenue of ariy kind, 
but expressly includes "other purposes" or subjects. The language of 
the section gives no évidence that it was the intention ofcongress to limit 
its opération to frauds upon revenue. Taken in its natural sensé, the 
language includes a conspiraey to commit "any " crime against the United 
States, or to defraud it in any manner; and there is nothing in the cir- 
cumstances of thé case which ought to prevent it from having effect ac- 
cordingly. As found in the Revised Statutes, there are some verbal 
changes in the section wh;ch only emphasize the gênerai purpose and 
character of the statute. It is a wholesome and much-needed act; and 
it is difficylt to assign any reason compatible with the public good, or 
the protection of the public property or dues, why any conspiraey to com- 
mit a fraud thereon or thereabout should be excluded frQm its opération. 
The limitation on the prosecution of the crime described in this indict- 
ment is found in section 1044, Rev. St., which provides that the indict- 
ment must be found within three years next after the same "shaU hâve 
been committed;" while section 1045 thereof déclares that the limitation 
shall not extend to the case of "any person fleeing from justice." 

In f7. S. vJ Cook, 17 Wall. 168, the suprême court decided that the 
défense of the bar of this statute of limitations cannot be made by a de- 
mûrrer to the indictment, although it should appear on the face thereof 
that the period within which the action should hâve been commenced 
had passed before the finding of the indictment; for it may turn out on 
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the trial that the défendant is within the proviso concerning a fugitive 
from justice. This décision is founded on a well-known rule of plead- 
ing where the statute defining a crime contains an exception or proviso. 
It would be mueh more convenient, however, if the prpsecution was re- 
quired to allège in the indictment that the défendant was a fugitive from 
justice, in ca?es where that fact is relied on to take the case out of the 
statute. Pecyple v. MRer, 12 Cal. 291; Pmple v. Montejo, 18 Cal. 38. la- 
this case, it being weli understood that the défendants joining in the de- 
murrer were never fugitives from justice, the district attorney, at the 
suggestion of the court, and to avoid the trouble and expense of a use- 
less trial with a jury, in case the court should be of the opinion that the 
action was barred by lapse of time, bas filed a paper in which he ad- 
mits, forthepurpose of this demurrer, that the défendants joining therein 
were not fugitives from justice. Assuming this to be a fact of record, 
I proùeed to dispose of the question: is this action barred by lapse of 
time? 

The gênerai rule is that the statute begins to run from the commission 
or consummation of the crime. Whart. Crim. PI. § 821. When was 
this crime eommitted? The conspiracy was formed on July 1, 1881, 
and the first act done by any of the conspirators in pursuance thereof 
was the making of the alleged false affidavits by Ankenny on December 
26, 1881, in relation to the character of the land mentioned therein. 
The crime was then consummated. The two éléments of which it is com- 
posed — the conspiracy and the act — were accomplished, and the crime 
eommitted. On December 27, 1881, more than five years prior to the 
institution of this prosecution, an indictment might hâve been found 
against the défendants for this crime. This being so, the limitation on 
the right to institute a prosecution therefor began to run at the same 
time, and became a bar thereto on that day, in 1884. 

In support of the prosecution it is contended that the crime was not 
completed until the commission of the last acts done in pursuance of the 
conspiracy; and that as the filing of the false description by Owen on 
December 22, 1884, and the making and using the alleged forged affida- 
vits by Bamhart in September and October of the same year, each took 
place within the three years immediately preceding the tinding of the 
indictment, the prosecution is not barred. In this respect it is likened 
to or said to be a continuons crime. No authority is cited for the prop- 
osition, and on gênerai principles I think it cannot be maintained. 

An iustantaneous crime, such as arson or killing, is consummated 
when the act is completed. A continuons crime, such as carrying con- 
cealed wéapons, endures after the period of consummation. In the former 
case the statute of limitations begins to run with the consummation, 
while in the latter it only begins with the cessation of the criminal con- 
duct or act. But even then it is a bar to a prosecution for any act or 
part of the continuons crime which occurred three years prier to such 
time. 

As has been said, this crime consists, not in a continuous séries of acts, 
constituting what may be called a habit, but of two distinct things only: 
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a coiispîracy, and an act done in pursuance thereof, at any time there- 
after. But admitting this is a continuons crime, the demurrer must be 
sustained on this point. That being the case, the prosecution of the dé- 
fendants for any act committed three )'ears before the finding of the in- 
dictmeht is barred by lapse of tirae, and those alleged to hâve been com- 
mitted within thïee years of such finding are not sufficient to eonstitute 
thé crime defined by the statute. The very foundation of the crime — 
the cônspiracy — ^is shut out, and without this circumstance the otfense 
in question is not charged in the indictment. However, this is an in- 
stantaneous crime, composed of the cônspiracy, and the first act done ta 
affect the object thereof, at whatever distance of time therefrom. When 
thé cônspiracy is formed the crime is begun, and when the act is com- 
mitted it is coilsûmmated. An indictment will then lie against the crim- 
inal, and thé lînïitation on the right of thegovemment to prosecute him 
bégins to run, and in three years thé bar is complète. 

This conclusion does not deny the liability of any of thèse défendants 
for any act committed by him within three years, in furtherance of said 
cônspiracy, when the same amounts to a crime. Indeed, Barnhart now 
stands accuëed in this court in three indictments, found under section 
5418, Rev. St., on account of thé affidavits alleged herein to hâve beeu. 
forged by him in furtherance of this cônspiracy. 

The demurrer rhust be sustained; ànd it isso ordered. 



'' ' "CTnited States v. Coy and others. 

{District Cov/rt, D, Indiàna. July 7, 1887.)> 

Blbctions^Opfriîses against Bt-ECTioN Laws— Rbv. St. U. S. § 6515. 

Bev. St. Iiid. 1881, §§ 4713, 4718, require that an inspecter of élections, who 
receives the certiflcate, tally-sheet, and poll-list of an élection, shall safely 
keep theminhis cnstody until they are delivered to the'boàrd of canvassers. 
Hela that, at an élection in which a représentative in congress was voted for,, 
the violation of the duty of keeping such papers safely was an offense against 
the gênerai govemment, under Rev. St. U. S. § 5515, providing for the punish- 
ment ôf offlcers of an élection at which a représentative in congress is voted 
for, who neglect or refuse to perform^ any duty in regard to such élection 
required of them by any law of the United States, or of any state; and under 
Rev. St. U. 8. §§ 5511, 5513, and 5530, any one aiding, abettmg, or conspiring 
to eflect such violation is equally guilty with the principal. 

Motion by Each Défendant Severally to Quash Indictment for cônspir- 
acy to violate fédéral élection laws. 
Mr. Bynum., for défendant Beck. 

Abram Hendricks, and 0. B. Hord, for défendant Perkins. 
Henry Spaan, pro se. 

'The publication of this case was inadvertently omîtted at the time of its décision. 
For the opinion, of the circuit court on an application for writ of habeas corpus by th» 
défendant Coy, see 31 Fed. Eep. 794. 
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0. F. McNuii, lAvingston Howlanid, and Cas. Byfidd, for other défend- 
ants. 

Woods, J. The objections made to the several counts of the indict- 
ment not being différent, it is enough to set ont the first count, -which is 
as follows: 

"United States of Amekioa, District of Indiana — ss.: 

"In the District Court ofthe United States for the District of Indiana. 

"May Term, 1887, at Indianapolia. 

"The grand jurors of the United States within and for the District of In- 
diana, impaneled, sworn, and oharged in said court, at the term aforesaid, to 
inquire for the United States, within and for thé district of Indiana aforesaid, 
upon their oath présent that Samuel E. Perkins, Simeon Coy, Henry Spaan, 
John H. Councilman, Charles N. Metcalf, John E. Sullivan, Albert T. Beck, 
George W. Budd, Stephen Matler, WilUam P. A. Bernhamer, and John L. 
Reàrdon, late of said district, at the district aforesaid. on the fourth day of 
November, in the year of our Lord 1886, unlawf uUy, knowingly, and felon- 
iously did then and there conspire, confederate, combine, and agrée together, 
between and among themselves, to commit an offense against the United 
States, and did then and there unlawfully, knowingly, and feloniously then 
and there conspire, combine,. confederate, and agrée together, between and 
among theihselves, to induce, aid, counsel, procure, and advise one Allen 
Hisey to unlawfully neglect, and omit to perform, a duty required and im- 
posed by the laws of the state of Indiana, relating to and aflecting a certain 
élection had aûd held at and in the county of Marion, in the state and district 
of Indiana, and at the Second precinct of the Thirteenth ward of the city of 
IndianapoUs, in the county of Marion aforesaid, on the second day of Novem- 
ber, in the year of our Lord 1886, pursuant to law, at which élection a repré- 
sentative in congress for the Seventh congresslonal district of Indiana was 
voted for, to-wit, to unlawfully neglect and omit to safely keep in his posses- 
sion and custody the tally papers, poU-lists, and certiScate of said élection 
at said precinct, — he, the said Allen Hisey, being then and there an oifleer 
of said élection, to-wit, an inspecter of said élection at the Second precinct of 
the Thirteenth ward of the city of Indianapolis aforesaid, having been thereto 
duly appointed, and having duly qualifled under the laws of the state of In- 
diana, and acting as such inspecter; and that, to effect the object of said con- 
' spiracy, the said Samuel E. Perkins, then and there, af ter one of the tally pa- 
pers and one of the poU-lists of said élection at said precinct, and the certifi- 
cate of the number of votes each person had received at said élection at said 
precinct, designating the office, signed by the board of judges of said élection 
at said precinct, had been deposited with him, the said Allen Hisey, as inspéctor 
•as aforesaid, and after he, the said Allen Hisey, had received the said tally papers, 
poU-list, and certiflcate aforesaid, for the purpose of returning the same to the 
board of canvasaers of said élection for the county of Marion, aforesaid, he, 
the said Samuel E. Perkins, did then and there, by unlawfully and feloniously 
counseling and advising him. the said Allen Hisey so to do, and by other un- 
lawf ul means, to the grand jurors aforesaid unknown, unlawfully used to ef- 
fect the same unlawf ul purpose, unlawfully induce and procure him, the said 
Allen Hisey, to unlawfully omit and neglect to safely keep said tally paper, 
poU-list, and certiflcate in the possession of him, the said Allen Hisey, as in- 
specter as aforesaid, to surrender anddeliverto and înto the possession of the 
said Samuel E. Perkins, and permit him, the said Samuel E. Perkins, to take 
and hâve the possession and custody of said tally paper, poU-list, and certifl- 
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cate; and the said tally paper, to then and there unlawfully mutilate, alter, 
fqrge, and change before the said tally paper, poU-list, and certificate had 
been returned to and canvassed and estimated by the board of canvassers of 
the said élection of the county of Marion aforesaid; he, the said Samuel E. 
Perkins, net being then and there an offlcer of said élection, and riot then and 
there being a person authorized by the laws of the state of ïndiaha to hâve pos- 
session and custody of said tally paper, poll-list, and certificate aforesaid ; con- 
trary tp the form of the statute of the United States, and against the peace 
and dignity of the United States of America." 

I do not deem it necessary to restate hère, or to considef separately, the 
positions and arguments of counsel, but, in connection with the fédéral 
and state statutes on whioh it is predicatéd, will présent the considéra- 
tions upon which, I think, the indictment must be upheld. 

The Revised Statutes of Indiana (1881) provide fôrtwo sets of returns 
of élections from each voting place, — one set consisting of the ballots cast, 
one of the lists of voters, and one of the tally paperg, which together are 
to be seâled in a strong paper envelope or bag, and in that condition to 
be delivered to the clerk for préservation, (Rev. St. §§ 4713, 4714;) the 
other set consisting also of one of the lists of voters, and one of the tally 
papers, and, besides, a certificate under the hands of the judges compos- 
ing the board of judges. The frauds in question, as shown by the charge, 
were confined to retums and papers of the second class, in respect to which 
the statutory requirements are contained in sections 4712 and 4715 of 
the Revision. 

By sectiçn 4712, "when the votes at any precînct shall be counted, 
the board of judges shall make out a certificate under their hands, stat- 
ing the number of votes each person has received, and designating the 
office; * * * and such certificate, together with one of the lists of 
voters and one of the tally papers, shall be deposited with the inspecter, 
or with one of the judges selected by the board of judges." 

And by section 4715, "the inspectors of each township or precinct, or 
the judges of élection to whom the certificate, poU-books, and tally papers 
shall hâve been delivered, * * * shall constitute a board of can- 
vassers, who shaU canvass and estimate the certificates, poll-lists, and 
tally papers returned by each member of said board; for which purpose 
they shall assemble at the court-house on the Thursday next succeeding 
such élection;" and by section 4717, "after compilation of the canvass, 
the canvass-sheet, together with such certificates, poU-books, and taUy 
papers, shall be delivered to the clerk, and by him filed in his office." 
It is therefore a duty, partly implied and partly expressed, "imposed 
by law," upon thèse inspectors and judges, safely to préserve the papers 
"deposited" with them, and to "return" the same intact, to the board 
of canvassers, and equally the duty of the board, — of its members and 
officers, — after completion of its wôrk, to deliver the papers unharmed 
to the clerk, to 'be filed in his office. 

The duty thus imposed is recognized and emphasized by pénal section 
2187 of the Revision, which reads in this wise: 

"Any township trustée or inspecter, or any person acting for or on behalf 
of any trustée' or inspector while forming a board of canvassers, or before the 
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canvassing of any board of canvassers, or after the adjournment of any board 
of canvassers who shall, with intent to cheat and defraiid, aller any élection 
retum as madeby the élection board of any voting precinct, either byincreas- 
ing the vote of any candidate, or reducing the same, or shall intentionally de- 
stroy, misplace, or lose any poU-book or tally-sheet, * * * shall be flned," 
etc. 

The fédéral statute goes further, and, for every détail of duty imposed 
by state or fédéral enactment upon the ofi&cers of an élection at which a 
représentative in congress is voted for, provides a sanction which, if so 
enforced as to command respect, will suppress the beginningsof evil and 
•wrong-doing in respect to the returns of such élections. Congress has 
declared to be an offense against the United States every omission or 
breach, by any officer of élection, of any duty imposed by law, either of 
the state or of the United States, if the omission or breach be one affect- 
ing, either actuaUy or potentiaUy, the congressional élection. Thus, by 
section 5515, Rev. St. U.S., every officer of an élection at which any rep- 
résentative in congress is voted for, whether appointed under authority 
of the United States or of any state, "who neglects or refuses to perform 
any duty in regard to such élection required of him by any law of the 
United States, or of any state, - * * * or who violâtes any duty so 
imposed," is declared punishable; and, by section 5511, "if any person 
* * * interfères in any manner with any officer of such élection in 
the disc"harge of his duties, or by force, threat, intimidation, bribery, 
reward, or offer thereof, * * * or other unlawful means, induces 
any officer of an élection, or officer whose duty it is to ascertain, an- 
nounce, or déclare the resuit of any such electioli, or give or make any 
certificate, document, or évidence in relation thereto, to violate or refuse 
to comply with his duty, or any law regulating the same; * * *" or, 
by section 5512, "if any such officer or other person, who has a duty to 
perform in relation to such élection, * * * knowingly neglects or 
refuses to perform any duty required by law, or violâtes any duty imposed 
by law relating to or affecting such élection, or the resuit thereof, or [af- 
fecting] any certificate, document, or évidence in relation thereto, or if 
any person aids, counsels, procures, or advises any such voter, person, 
or officer to do- any act which is hereby made a crime, or to omit any act 
the omission of which is hereby made a crime, — every such person is 
hereby made punishable," etc. By section 5520, "if two or more per- 
sons conspire to commit any offense against the United States, * * * 
and one or more of such parties do any act to effect the object of such 
conspira cy, ail shall be liable to a penalty." That is to say, there are 
involved hère three kinds of offenses and three classes of offenders. 
The inspecter or judge of élection may be punished for his neglect or 
disregard of duty; any who cpunseled, aided, or procured such neglect 
or omission of duty by the officer may be indicted for so doing; and 
those who did not directiy aid, counsel, or procure such omission or neg- 
lect of duty, but were parties to a conspiracy to effect such omission or 
neglect, may be indicted for such conspiracy. 

Counsel say that there can be "no crime by implication," and, in a sensé. 
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thismay be true; butthe proposition bas little or no application hère. 
Accofding to the explicit terms of the fédéral' statute, aay omission, neg- 
lect, or violation of "any duty ïequired by law," or"imposed by law," 
.àffectittg tbe congressional élection or any certificatè, document, or évi- 
dence in relation thereto, is inade a crime; and this, on reason and au- 
thority, includes duties deduced by clear implication or inference from 
the termg' of a statute, as well as those expressly and directly declared. 
Indictments for violation of implied duties were upheld in the following 
cases, whicb will be found to support quite fully the yiews hère expressed: 
U. S. V. Jackson, 25 Fed. Eep. 548, and cases citedj U. S. v. Oarutiiers, 
15 Fed. Rep. 309; U. S. v. Baldndg&,ll Fed. Rep. 652. 

That coqgress had constitutional power to enact thèse statu tes was fully 
determined by the suprême court in the well-considered cases, Ex parte 
Skbold and jEx parte Clarke, 100 U. S. 371, 404. Upon its facts, as 
well as in respect; to the law, the Case of Clarke is quite in point hère. 
In order to ascertain the facts upon which the indictment was founded, 
and to demonstrate more çertainly, if possible, the scope of the décision 
in that case, I hâve procured, and hâve before me, a copy of the indict- 
ment against Çlarke, and also a statement by the United States district 
attorney, who conducted the prosecution, together with a letter from the 
présent district judge, whicb show that the facts and circumstances of 
Clarke's offense were almost identical with the facts charged and known 
to exist hère, and that the questions of law and statutory construction 
involved were npt différent. The district attorney says: 

"The défendant (Clarke) was a judge at a congressional élection, and one 
of the poU-books including the return, having been sealed up by the judges 
and directed to the clerk of court, was intrusted to him for delivery to the 
clerk. He was convicted of neglecting his duty as judge — First, in fail- 
ing to convey the poll-book tbus sealed to the clerk; second, inpermitting the 
same to be opened while in his eustody. It was shown at the trial that the 
poU-bûok in question, after being put under cover and sealed, was intrusted 
to him, as one of the judges, for delivery to the clerk, and that before he de- 
livered it the sealed package had been opened and the return altered. There 
was originally a third coiint, charginè him with permittlng the return to be 
altered, with the intent to aflEect the resuit of the élection; but, as the vote 
for congressman was not changed, this charge was abandoned,and the count 
nolled before trial. As the case was actually tried, the altération of the poll- 
book was merely an' item of évidence to show that the package had been 
opened while in his eustody, thus avoiding ail question as to the relation of 
the fraud to the congressional élection. The return for congressman being 
in the same package, his neglect to deliver the same unopened was clearly 
Wlthin the scope of the act of congress." 

The judge's letter contains the further significant statement, made on 
the authority of the district attorney, that "the évidence did not make 
it clear that Clarke opened the package, * * * but that he did per- 
mit another person to take it to a room in the Dabolt Exchange, where 
it was opened, and the returns tampered with, Clarke not knowing or 
caring to know who did it." 

The suprême court, after reciting the substance of the indictment aa 
charging simply unlawful neglect and violation of duty in respect to the 
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custody and retum of the papers to the clérk, without alleging any un- 
lawful intent on the part of the défendant, used this language: 

"It is conceded that this indictment was found under section 5515 of the 
Kevised Statutes of the United States. * * * The case was argued at the 
same time witb Ex parte Siébold, 100 U. S. 371, and most of the questions 
involved hâve been considered in that case. * * * As to the merits of 
the case, there can be no serions question that the indictment charges an of- 
fense specifled in the act of congress. Eev. St. § 5515. * * * ïhe prin- 
cipal question is whetber congress had constitutional power to enact a law 
for punishing a state officer of élection for the violation of bis duty under a 
state statute in référence to an élection of a représentative to congress. As 
this question bas been f uUy considered in the previous case, it is unnecessary 
to add anything f urther on the subject. Our opinion is that congress had 
constitutional {)OWer to enact the law, and that the cause of commitment was 
lawful and sufflcient." 

The proposition that this indictment resta on ground inconsistent with 
the décision of the circuit court of this district in Ex parte Perkins, 29 
Fed. Rep. 900, is plainly untenable. On the contrary, the reasoning of 
that case, in manifest harmony with the décision of the suprême court 
in Clarke's Oase, both suggests and supports the distinction on which 
the présent indictment is foùnded, as is shown by the following extracts 
from the opinion: 

"The jurisdiction of the fédéral courts in the enforcement of thèse statutes 
dépends altogetber on something having been done or omitted which bas af- 
f ected, or might aft'ect, the resuit of an élection for a représentative in con- 
gress. The facts stated in the affîdavit, in connection witb the admissions of 
counsel in the course of thè argument, show that the resuit of the élection 
was not aflected, unless it was by the mutilation of the tally papers, solely 
and exclusively in the statements of the vote for coroner and criminal judgé. 
It is not pretended that the tally papers were mutilated, changed, or forged 
in any otber respect, or that î^ny of the tally papers, poU-books, or ballots were 
removed from their proper place of custody. The alleged offense against the 
United States consists wholly of the altérations of the statements of the votes 
for coroner and criminal judge, as contained in the tally papers. * * * 
Thèse spécifie facts, stated in the afBdavit> which were admitted in the argu- 
ment to be ail the facts in the case, do not constitute an offense against the 
United States, and the commlssioner was therefore without jurisdiction to 
conduct the examination." 

Thèse propositions seeni to hâve been stated with studied care to pre- 
vent misconstruction, and tO' limit the décision to the particular ground 
stated. While, therefore, that opinion establishes for this court the rnle 
that the mère altération of the returns of an élection in respect to local 
candidates or offices only , notwithstanding the returns of the congressional 
élection be contained in the same papers, if the altération be accomplished 
without disturbing the custody of the documents and without putting 
the genuineness and truth of the papers in respect to the congressional 
élection in question or doubt, will not be deemed to affect that élection, 
and therefore will not be cognizable as a fédéral offense, this is the fuU 
length to which the décision goes, and it remains unquestioned that an 
omission or disregard of duty in respect to the custody of such returns 
by an oflBcer, to whom the custody is by law intrusted, does affect the 
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élection in respect to congressnaen, as weU as in respect to local contests; 
and, therefore, within both the letterand spirit of the national statutes, 
does constitute a crime against the United States, by the oiBcer, and b} 
ail who, acting separately or in conspiracy, induce or procure him to 
neglect or disregard such duty. Motion overruled. 



Densmobb V. Tanite Co. 

(Oireuit Court, E. D. PennsylDwnia.. October 10, 1887.) 

Patents foe Intentions— Licensb—Annulment in Equity. 

A court of equity will not anaul a license to make a patented article where 
the only material allégation is tfaat the licensee f ailed to make a report of hii 
manufactures or sales, and pay the royalty. The licensor has an ample 
remedy at law, and equity will not interfère. 

In Equity. 

EUisSpear, William G. Henderson, nad Charles Hbwson, for complainant. 

Robt. J. Jones and Charles B. Collier, for respondent. 

Peb GtiBiAM. As distinctly stated in complainant's brief, the bill is 
brougbt to annul the license. "ïhere is but one cause of action, and 
that is to annul and set aside the license." There can be no doubt that 
such a cause of action falls within the cognizance of equity. But the 
bill avers no facts to support the cause. The only spécifie allégations in 
this direction are that the respondent has failed to make return of his 
manufactures and sales, and to pay royalty. In other words, that he 
has not performed his contract in this regard. Other gênerai allégations 
of wrong stated are immaterial. Thatsuch spécifie allégations, if proved, 
aiïord no ground for annulling a contract, is too clear to require the cita- 
tion of authority. The case is hardly distinguishable from Purifier Co. 
V. Wolf, 28 Fed. Rep. 814, decided by this court at the last term. There 
the complainants did not ask for a decree of annulment, but proceeded 
on the basis that the contract was annuUed by the respondent's neglect 
to perform. The court held, as we must hère, that the complainant has 
an adéquate remedy at law for the injuries complained of. The demurrer 
must therefore be sustained, and the bill dismissed, with costs. 



westinghouse air-bhake co. v. caepenteb. 645 

Westinghouse Air-Brake Co. v. Carpenteb. 
{Circuit Court, 8. D. lowa, E. D. November, 1887.) 

1. Patents pok Intentions— Infkingembnt — Injcnction— Modification. 

The défendants, who had been enjoined from using and manuf acturing a 
certain invention, applied for a modiflcation of tbe order, that they might be 
permitted to give bond, and continue tbe use of tbe invention, and fill their 
contracts. Held, that tbe giving of tbe bond would not be an adéquate pro- 
tection to complainants' rights, and the motion was denied. 

2. Same. 

One wbo was enjoined from using a patent sought for a modiflcation of tbe 
injunction, so that by giving bond be migbt be permitted to continue the use 
of the invention, and assigned, as reason therefor, the érection of expensive 
Works for its manufacture. Héld, that a court of equity cannot come to the 
relief of sucb person when it appears that the works were erected subséquent 
to a notice of infringement. 

8. SAMB—lNFEnsTGEMENT— Injunction— Expiration oi- Patent. 

Upon motion of défendants in an action for infringement, the court was 
asked to limit the life of the injunction to a day when it was alleged the pat- 
ent would expire. Held, that the time of sucb expiration being a point al- 
ready in litigation, the question would more properly be brought up on mo- 
tion to dissolve when sucb time should arrive. 

4, Bamb— Infringement— Expiration of Patent— Injunction — Bebtbaint dp 
Publication. 

In an action for infringement tbe défendants asked that complainants be 
restrained from pùbligbing to tbe world the fact of the granting and isauance 
of an injunction restraining tbem from manufacturing and selling such pat- 
ent. Held, that the court had no such authority. 

NaM. French, Mr. Chrîsly, and Mr. Bakewéll, for complainants. 
Banning & Banning, for défendant. 

Shieas, J., (orally.') I am ready to announce the conclusion I hâve 
reached on the motion submitted yestérday in the case of Westinghouse 
Air-Brake Co. v. Cfatrpmfer. 

At an earlier day of the term this cause was submitted to the court 
upoii an application for a preliminary injunction, based upon the bill 
and affidavits in support thereof, in which it was averred that complain- 
ants were the owners of a patent for an automatic air-coupler used in 
connection with air-brakes upon railroad cars, and that the défendant 
had and was infringing thereon, by using a similar coupling in connec- 
tion with an electric apparatus manufactured by défendant. The court, 
Judge Beeweb delivering the opinion, held that upon the showing made, 
both parties being heard upon the motion, the complainants were enti- 
tled to the relief sought, i. e. , to the issuance of a preliminary injunction 
restraining défendant from further infringement of complainants' patent 
until the final hearing of the case. 

Upon the announcement of the conclusion reached upon the applica- 
tion for an injunction, the défendant flled a motion and affidavit asking 
the court to modify the order so made, so as to permit the défendant, by 
giving bond, to continue the use of the coupler in question until the final 
hearing, or, if such use could not be permitted to an unlimited extent, 
that défendant might be aUowed to use so many of said couplera as might 
v.32p.no.8— 35 
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be necessary to énable défendant to carry out certain contracta he had 
made with three named railway companies, which contemplated the 
equipment of a fixed number of engines and cars with the electrical brake 
apparatus manufactured by défendant, used in connection with the air* 
coupler in question; thèse contracta having been entered into by défend- 
ant for the purposé of enabling the railway companies to put the appa- 
ratus so furnished to the practical test of every-day use upon freight and 
paasenger trains. 

It is also asked that the injunction, when issued, shall be limited to 
expire on the first day of May, 1888, for the reason that, in fact, com- 
plainants' patent will expire at that date. Upon the argument previ- 
ouslyhad in the cause, it was admitted by counsel for complainants that 
the patent would expire at that date, this admission being based upon 
the fact that a patent had been issued to complainants for the coupler 
in question in Èngland, previous to the date of the patent obtained in 
the United States; that the English patent expires on the first of May 
next; and that this will terminate the life of the American patent, al- 
though Upon its face it would seem to continué for four years or more. 
Counsel now claim, however, that this admission was made only for the 
purpose of the particular questions then being discussed; that this ex- 
act question is now pending before the suprême court, and it is hoped 
will be decided at its présent session; and tliat it is not admitted finally 
that complainants' patent will terminate on the first of May next. Upon 
a motion of this character, the court ought not to détermine when the 
patent will expire:' When the first of May next arrives, it will be open 
to the défendant to then move for a dissolution of the injunction, upon 
the ground that the patent bas expired, and the question can then be 
fairly presented, and by that time wé may bave the aid of a final décis- 
ion on the point by the suprême court. 

Défendant also asks that, although the writ of injunction be issued, 
the complainabts be restrained by order of the court from publishing to 
the railroad world the fact of the granting and issuance of the injunction, 
in order that it may work as little injUry as possible to the défendant in 
bis efforts to bring before the public, and into gênerai use, the improve- 
ments he claims to bave made in railroad brakes. If there are cases in 
which a court would be justifiéd in granting such an order, I do not 
think it cân be doue in the présent case. It would certainly be the ex- 
ercise of an extraordinary power for a court, after it bas heard a cause 
in the usual open and public manner, and bas openly and publicly de- 
clared its judgment upon the matter at issue, to then attempt to restrain 
the parties, or either of them, from making known the results of the 
hearing, especially touching a matter in which third parties rtiay become 
interested. Even if the court should make the order asked, it would be 
futile, for the fact of the granting of the injunction has already been made 
public. 

This brings us back to the main question presented by the motion 
now under considération, and which has already been stated, to-wit: Is 
the court, under the showing made, jostified in suspending the injunc- 
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tion ordered, and in permitting the défendant, upon givi^ng bond, to 
continue in the manufacture and use of the coupler in question, either 
without limit, or to manufacture and use so many of the couplers as may 
be necessary in the carrying out of the contracta entered into between 
défendant and certain railway companies? 

That in many instances courts of equity hâve permitted the défendant 
to continue the manufacture, use, or sale of a patented article, pending 
the hearing and final décision of the cause, upon giving bond or other se- 
curity, is not questioned; but upon examination of thèse cases it will be 
found that some fact or ground existed justifying such action on the part 
of the court, aside from the mère convenience of défendant, and the case 
was of such a character that the giving of a bond afiforded reasonable 
protection to the complainant. For instance, if the only or principal 
use made by the patentée of his patent-right is to sell territorial rights, 
or to demand and receive îi royalty from licensees, then the court can, 
by providing for good security and proper accounting, reasonably pro- 
tect the patentée from loss, even if the alleged infringer is permitted to 
continue in the use o)c manufacture of the patented article pending the 
hearing. So, also, if the patentée makes little or no use of his monop- 
oly, or knowingly permits repeated infringements by third parties, or 
knowingly permits a third party to engage in the manufacture of the 
patented article, and without objection allows him to invest money and 
time in the business, and then seeks to put a stop to the infringement, 
the court, even though well satisfied that the patent is vaiid, and the de- 
fendant is an infringer, may refuse to grant an injunction until the final 
hearing, or may give the défendant the option of giving bond. In such 
cases the lâches of the patentée are such that he is held to hâve forfeited 
the protection which the court would otherwise bave extended to him. 

When the présent motion and affidavit were filed, it then seemed to 
the court that there might be merit in the application, and the order 
was made that notice of the motion should be given to counsel for com- 
plainants; but the court, having now heard counsel fuUy, ig compelled to 
hold that the facts stated in the affidavit are not sufficient to justify the 
modification asked of the order already made. 

The first act of infringement charged against défendant is, that at Bur- 
lington, lowa, in May last, at a compétitive trial of railroad brakes had 
at that place, the défendant made use of the patented coupler, having 
placed the same upon some 50 cars owned by the Illinois Central Rail- 
way Company, in connection with the electric apparatus manufactured 
by défendant. It appears that, as soon as complainants had knowledge 
of this use of the coupler by défendant, written notice was given to him 
that such use was an infringement, and that complainants would proceed 
against him if such use was continued; and on the twenty-fifth of May 
the présent bill was filed, and service thereof had upon défendant. No 
lâches in promptly moving for the protection of their rights can be im- 
puted to complainants. The affidavit of défendant states, in gênerai 
terms, that owing to the encouragement he received from the railway man- 
agers, in conséquence of the results obtained at the Burlington trial m. 
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exhibition, he bas been induced to invest a large amount of money în 
putting up Works and machinery at Ilion, New York, for the manufact- 
ure of bis brake appliances, and that, if he is prevented from using the 
automatic coupler in question this outlay will be lost to him. It is not 
shown how much of this expenditure is for the purpose of the manufact- 
ure of the coupler as distinguished from the electrical apparatus used by 
défendant, but, however that may be, it is clear beyond question that 
this outlay was made by défendant after this suit was brought, and when 
he knew that the complainants were seeking to restrain him from using 
or manufacturing the coupler. Défendant therefore proceeded at bis own 
péril. He cannot base an appeal to a court of equity for forbearance 
upon the ground that he made this outlay in good faith, and not sup- 
posing that he was infringing the rights of complainants. 

Can the court sufRciently protect the rights of complainant by exact- 
ing a bond from défendant? It is shown that complainants do not sell 
to others the right to manufacture and sell their couplera. They bave 
reserved whoUy to themselves the right to manufacture and sell thesame, 
and, the principal use and value to complainants' is in furnishing the 
same as part of the System of air-brakes manufactured by complainants. 
The couplers are not expected to be sold as a separate and independent 
device. If the court should now authorize the défendant to engage in 
the manufacture and sale of the couplers upon giving bond, this would, 
in effect, be compelling complainants to submit to a change in the use 
heretofore made of their patent, and would at once introduce a compet- 
itor, practically working under a license to use the patented coupler, 
when in fact complainants hâve never consented to grant licenses. Fur- 
thermore, if, upon the 6nal hearing, complainants are adjudged entitled 
to a decree against défendant, how would it be possible for thé court 
to assess the damages upon the bond so as to remunerate complainants 
for the actual injury caused them? The court cannot arbitrarily iix the 
value or price to be paid for the couplers actually used or sold by défend- 
ant, for it is the right of the patentée to détermine the price that he wiU 
exact from others for such use; and unless the patentée has by sales 
made, or priées fixed, furnished the data, the court would be wholly 
without a guide in seeking to détermine the price to be paid simply for 
the couplers actually used by défendant. But it is at once apparent that 
no valuation to be placed upon the couplers used would begin to make 
good the damage caused to complainants by permitting défendant to use 
the coupler in question, and thereby enabling him to at once become an 
active competitor in the business of furnishing brakes and automatic 
couplers for use upon the railways of the country. The damage thus 
caused to complainants would be serious and actual, and yet would be 
incapable of conaputation by leg^ rules. The damage being, for this 
reason, irréparable at law, it is the duty of the court of equity to pro- 
tect the complainants against the same, and this can only be done by 
means of an injunction. 

The same reasons exist against allowing défendant to carry out the 
contracts for equipping certain cars and engines to be used by three of 
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the railroads terminating at Chicago. Thèse contracts cannot be carried 
out without at once creating a compétition with complainants. How 
great the damage caused thereby to complainants cannot beforeseen, nor 
could the amount thereof be fixed in money. There is no way by which 
the court can bind the défendant to make good the actual loss or injury 
to complainants; for, as has already been said, there is no légal criterion 
by which such loss can be measured. If there was any feasible way dis- 
coverable by which the court could, with due regard to the rights of 
complainants, permit the défendant to carry out thèse contracts, the or- 
der would be made; but the more I bave refiected upon the matter, the 
better I am satisfied that it cannot be done. I am therefore compelled 
to refuse the modifications asked, and the order for the injunction will 
stand as heretofore made. 



Bell and others v. United States Stamping Co. 
[Circuit Court, 8. D. New York. September 3, 1887.) 

1. Patents fos Inventions— Bake Pans— Noveltt— Anticipation. 

In letters patent No. 140,619, of July 8, 1873. to John B. Firth, for an im- 
provement in bake-pans, the improvement is the uniting of a cluster of such 
pans to a plate, having an aperture for each pan, by a double-seam joint 
formed from the rim of the cup turned outward, and the edge of the plate 
about the aperture turned upward, on the upper side of the plate Held, the 
double seam joint, being peculiarly adapted to usefulness for the purposes 
intended by the patent, was, although net a new thing, new in this place, 
and that a wash-boiler having a bottom with two or four pits joined in the 
same manner was not so similar as to defeat the patent, under the principles 
laid down in Bail/road Co. v. Truck Go.. 110 U. S. 490, 4 Sup. Ct. Rep. 330. 

2. Equitt — Masteb in Chanceky— Testimony befoee. 

Rules of practice in equity, No. 80, provides that "ail affidavits, dépositions, 
and documents, which hâve been previously made, read, or used in the court, 
upon any proceedingin any cause or matter, may be used beforethe master. " 
Held, that testimony taken by the examiner for the'hearing in chief, under a de- 
cree against an infringer for an accounting, which was not brought before the 
master in making up the case on the accounting so that it could be answered 
or explained on the other side, but was merely referred to in argument, and 
requests for flndings upon the case made, was not within rule 80, and an ex- 
ception to the master' s report for failing to flnd upon the point made by this 
testinjony should be overruled. 

8. Patents por Inventions—Infbingement— Accounting — "Profits." 

On an accounting there was testimony tending to show that the patented 
article could be made much cheaper than those m use hefore; but it was not 
shown that the infringing défendant was under any obligation to make the 
old articles if the patented ones had not been made, or would hâve done so, 
nor was there any thing else from which it was made to appear that the sav- 
ing was a profit because it diminished a loss. Held, that the amount so saved 
was not "profits" for which the infringer was accountable to the patentée. 

4. Same. 

The fact that the défendant sold to persons, not customers of the licensee, 
infringing articles, does not by itself raise a presumption that such sales were 
lost to the licensee; and where the license is exclusive, and the licensee has 
flxed no market price, and he is not a party to the accounting, there can bo 
no recovery by the patentée for such sales. 
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6. Same. 

The power vested in the court by Rev. St. U. S. §§ 4919, 4931, with respect 
to the mcrease of an 'dwârd of damages to a patentée for iaf rîngenàent, is not 
to foe understood as authorlzing an award of damages without satisfactory 
, proof. 

In Equity. On exceptions to master's report. 
George H. Fletcher, for orators. 
Erederic H. Betts, for défendants. 

WHEEI..ER, J. An interlocutory decree for an account of profits and 
damages on infringement of the plaintifFs' patent was before entered 
herein. 19 Fed. Rep. 312. The cause has now been heard on excep- 
tions to the master's report. The question of the propriety of the inter- 
locutory decree is still open, and has been argued, on notice to the op- 
posite party, and by leave of court. Spill v. CeUvloid Co., 21 Fed. Rep. 
631. This patent is for a cluster of bake-pans, the pits of which are 
joined to the plate by a double-seam joint peculiarly adapted to useful- 
ness for that purpose. Pits in the bottom of a wash-boiler, joined in the 
same manner, are relied upon to defeat the patent, in view of the décis- 
ion in RaUroad Co. v. Truck Go., 110 U. S. 490, 4 Sup. Ct. Rep. 220, 
made since the interlocutory decree in this case was made. The bottom 
of the wash-boiler with its pits does not, however, upon much further 
considération of the subject, appear to be so similar to this cluster of 
bake-pans as to defeat this patent under the principles of that décision. 
The question is not very clear, but the same conclusion remains as be- 
fore. 

There was; some testimony taken by the examiner for the hearing in 
chief which tended to show that thèse bake-pans could be made much 
cheaper than those in use before. The master was requested to find 
from this the saving to the défendants in the manufacture of the infring- 
ing pans, and to report the amount as profits, which has not been done. 
The orators had granted an exclusive license for a certain royalty. The 
évidence before the master showed that the défendant had sold infring- 
ing pans to the customers of the licensee which he would hâve supplied 
but for the infringement, and that they had sold to others infringing pans 
which the proof did not show that the licensee would hâve supplied. 
The master has reported the amount of the loss to the orators for not re- 
ceiving the royalty on the pans sold to the customers of the licensee as 
damages on account of the infringement, and not reported anything as 
damages on account of the other sales. The principal exceptions of the 
plaintiff's i-elate to thèse failures of the master to make report of thèse 
profits and damages. Those of the défendant are not relied upon. 

The testimony on which the exception in relation to profits frora sav- 
ing in cost of manufacture is founded does not appear to hâve been 
brought before the master in making up the case on the accounting, so 
that it could be answered or explained on the other side, but to hâve 
been referred to in argument and requests for finding upon the case 
made, Equity rule 80 provides that such testimony may be used be- 
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fore the master. This is understood to mean that it may be brought 
before him without being retaken, by calling his attention to tiie parts 
relied upon in making up the case,when the opposite side may hâve op- 
portunity to lanow what part is so brought into that hearing and relied 
upon. The master, therefore, had no basis for doing what this excep- 
tion is for not doing. With this testimony before the master, the find- 
ing would still be that, notwithstanding the saving, there were no actual 
profits to the défendant. It does not appear that the défendant was 
under any obligation to make other pans if thèse had not been niade^ or 
would bave doue so, nor is there anything else from which it is made to 
appear that this saving was a profit because it diminished a loss. There 
is no ground, as the case is understood, for sustaining this exception. 

The questions raised by thp exceptions as to damages are affected by 
the situation of the orators as licensors of their whole right, and the fact 
that their licensee is not in any way a party to this suit. The royalty 
paid and agreed to be paid to them by their licensee is not a price at 
which those who might wish to practice the invention could obtain the' 
right to do so. The orator had parted with the right to fix any such 
price before the infringement complained of. Their right would ail be 
satisfied when the amount oî their royalties was received. Their exclu- 
sive licensee only could estabîish such a price, and it does not appear 
that any was established by him. Therefore there was no established 
royalty by contract that would be a market price or value for taking the 
same thing without contract or other right. BirdsaU v. Coolidge, 98 
TJ. S. 64. The amount of the orators' royalty would be a limit beyond 
which they could not go for damages, for it fixed the extent of t];ieir 
right. It would be their part out of what they and their licensee Iot 
gether could recover. They hâve been allowed this part out of sales 
expressly shown to hâve been lost on account of this infringementi 
They are entitled to more if it is to be presumed that other sales wére 
lost to their licensee and to them from the inere fact that the sales were 
made by the défendant. Such presumption does not arise without more 
proof. Damages must be proved, and this does not prove them. Sey- 
mour f.McCormick, 16 How. 480; New York v. Ransom, 23 How. 487; 
Blahe V. Robertam, 94 U. S. 728; Dobsrni v. Hartford Oarpa Co., 114 U. 
S. 439, 5 Sup. et. Rep. 945; Dobson v. Doman, 118 U. S. 10, 6 Sup. 
et. Eep. 946. 

The exceptions, according to thèse views, must be overruled, 

It is suggested in argument that it is obvious that the orators bave 
sustained damages in conséquence of the infringement beyond those al- 
lowed; and that this failure to award to them what they might be en- 
titled to, if proved, should be made up by increasing the damages under 
sections 4919 and 4921 of the Revised Statutes. But this would be 
awarding damages without proof, and might not be any nearer right. 

Exceptions overruled, report accepted and confirmed, and decreé to 
be entered accordingly. 
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Ameeican Diamond Dkill Co. v. Sultjvan Machine Co. 
(Oircuii Court, 8. D. Neuo York. February 20, 1885.) 

1. Patents fob Inventions— Infrinoement—Costs. 

Where the witnesses who appear before the master for the purpose of fur- 
nighing an account are oflacers of a défendant corporation in an infringement 
suit, whlcb bas been ordered to render sucb account, tbey are not entitled to 
mileage and per diem fées. 

2. Samb. 

Where the decree of the circuit court flnding the défendant guilty of in- 
fringement, and ordering an account, is set aside upon rehearing, or upon 
final decree, with costs, màster's fées paid by the défendant for the account- 
ing shpuld be taxed against the plaintiffl as part of the costs; but the allow- 
ance is to be made by tbe court, not by the clerk. 

In Equity. On appeal from clerk's taxation of costs. See 21 Fed. 
Rep. 74. 
Edmwnd Wetmore, for plaintiff. 
E. T. Rice, for défendant. 

Shipman, J. This appeal from the taxation of costs învolves divers 
différent items, of which two only need spécial mention. 

The first is the per diem and the mileage of the officers of the défend- 
ant, while testifying before the master. They appeared before him in 
obédience to the order that the défendant should account, and for the 
purpose of furnishing the account. I concur with the clerk that they 
are représentatives of the défendant, and for this reason stand upon a 
différent footing from its other witnesses; and that the items should not 
be taxed. 

The principal point is in regard to the disallowance of $990, master'a 
fées, which had been paid by the défendant. The clerk is correct in the 
position that, as taxing officer, he ought not to include this item in the 
costs without an order or direction of the court to that effect; the ques- 
tion being one for the court to détermine. No order in regard to this 
sum had been entered. The practice in regard to repayment of the 
money which had been paid by the défendant to the master, as a part 
of his fées, when the decree against the défendant is reversed, and a final 
decree is rendered in his favor, is stated by Judge Blatchfoed in Myers 
V. Dunbar, 12 Blatchf. 380, as foUows: 

"If the défendants succeed, as against the plaintifEs, in reversing the de- 
cree, they will, indeed, not be able to recover back any money from the mas- 
ter; but it will be compétent for the court, if, on such reversai, costs of the 
suit shall be awarded to the défendants, to regard the amount paid by the 
défendants to the master as a part of such costs, and to enable the défendants 
to recover such amount from the plaintifls. The amount disbursed by the 
défendants to the master will merely take its place with other items of dis- 
bursements, as to which the défendants, with a decree against them, now 
hâve no recovery, but which may form part of a recovery, in case they shall 
hâve a decree in their favor." 
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Ihe plaintifTs argument, that the accounting was prolongea, and that 
the master's fées were much enhanced by the defendant's reluctance to 
give promptly the necessary information, and that, therefore, the défend- 
ant onght not, in equity, to be repaid this disbursement, has some force; 
but I bave been more impressed by the fact that, as a resuit of the late 
décisions of the suprême court, the défendant is successful, and by the 
considération that it should reap the benefits of success. I see no con- 
troUing reason why, upon a finding that it never was an infringer of the 
patent, as properly construed, it should pay the master as though it had 
been an infringer. The sum of $990, disbursed by the défendant, by 
order of court, to the master, should become a part of the costi», and 
should be added to the $766.48, as taxed by the clerk. I concur with 
the clerk in his taxation of the other items in dispute, and in the rea- 
sons which he has given therefor, in the statement annexed to the bill 
of costs. 



JoicB V. Canal-Boats Nos. 1,758 and 1,892.* 
{District Court, 8. D. JVèM York. June 17, 1887.) 

1. ÀDMIKALTT PbACTICB— RULBS Ï5, 59— PBOCBBDINGS IN RbM— In PbKSOSAM— 

Whbn Joineb. 

Under the fif ty-ninth admiralty rule, the owner of a vessel which has been 
libeled m rem, for collision, may, by pétition, bring into the suit, by process 
in personam, any other parties, who are not owners of the vessel libeled, alleged 
to be liable for the same collision. Rule 15. by implication, prohibits only 
the joinder in a collision cause of a vessel and her owners as co-defendants. 
8. Case Statbd— Vbbsbls Sukk— Whakfingbb— Co-Defendant. 

Where the libelant's vessel, in landing at a wharf, ran upon two vessels re- 
cently sunk, which he libeled for thç collision, and the claimants of the ves- 
sel sued brought in the wharfinger as co -défendant, by pétition under the 
flfty-ninth rule, alleginç that he caused the vessels to be sunk by negli- 
gently mooring, and leavmg them unproteçted, andgivingno notice of the dan- 
ger, neld, that the case was within the gênerai scope of the flfty-ninth rule, 
and was not f orbidden by the fifteenth rule, and a motion to set aside the 
procesa and service was denied. 

In Admiralty. On motion to set aside additional process. 
Hyland & ZabrUlde, for libelant. 
Anderaon & Howland, for claimant. 

■'- Bbown, J. Upon the arrest of the two canal-boats named in the libel 
in a cause of collision, the libelant's vessel having run into the said 
boats in making her landing, as they lay concealed near a dock at Yonkers, 
the owners and claimants of the two sunken boats filed a pétition, under 
the fifty-ninth suprême court rule in admiralty ; alleging that Peene Bros, 
were the proprietors of the dock, and were the parties through whose 
négligence Jthe boats were sunk, by mooring them improperly and leav- 

'Reported by Edward Q. Benedict, Esq., of the New York bar. 
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ing them ;unprotected, and that they gave no notice of the danger. Fur- 
ther process was thereUpon issued against the wharfingers in person, 
upon which they were served and brought in as co-defendants. They 
now move to set aside the additional process, and the service thereof, 
on the ground that, in a cause of collision, under the fifteenth suprême 
court rule, proceedings m rem and in personam cannot be conjoined; and 
that the fifty-ninth rule, therefore, does not authorize personal défend- 
ants to be brought into a suit î'n rem such as this. 

It is undoubtedly true that the construction that lias been generally 
given by implication to the fifteenth suprême court rule in admiralty is 
that, in a suit for collision against a vessel, ker owners cannot be joined 
as co-defendants, although the master may be joined. The construction 
is founded upon the maxim, expresm vm,ius est excL-ma àlterim. The fif- 
teenth rule, however, plainly has référence to the master and owners of 
the vessel sued. The Richard Doane, 2 Ben. 112; The Clatscyp Chief, 8 
Fed. Rep. 163; The Atlantic, Newb. Adm. 139, 166. No authorities hâve 
been cited where that rule has been actually applied as respects diflerent 
vessels, or their owners, as co-defendants. 

The subjeçt of the fifty-ninth rule is wholly différent. It refers ex- 
clusively to other vessels and other owners than the vessel sued, or her 
owners, who hâve been gy^ in the first instance. Its object is remédiai. 
It should be liberally applied, therefore, to cases that clearly fall within 
its gênerai scope and purpose. The supposed objections, on the other 
hand, to the union of proceedings in rem and in persmam in the same 
action hâve not proved to be real in thosemany cases in which the union 
of both modes of proceeding has been long foUowed. The practice long 
adopted in this district has been that, excépt as clearly provided by the 
express ruîes of thé suprême court, the district court has the power and 
right to regulate its practice as "the due administration of justice" shall 
seem to require. The Hudsrni, 16 Fed. Rep. 162, 175, 1 76; The Zenobia, 
Abb. Adrii. 52; The Monte A., 12 Fed. Rep. 836, 337; Vaughan v. Six 
HundredandThirty CasksSherry Wine, 7 Ben. 506; 14 Blatchf. 617-519; 
m J. F. Warner, 22 Fed. Rep. 342; The Director, 26 Fed- Rep. 708, 711. 

The pràctîcàl convenience and advantages of this joinder in the admin- 
istration of justice is often so great that it should, I think, be allowed, 
in circumstanees like the présent, when the court is free to permit it. 
The fifteenth rule should not, therefore, be extended by any supposed 
analogy merely, so as to restrict the benefits evidently designed by the 
fifty-ninth rule. 

If.the, OTifners of another vessel, liable for the same collision, could not 
be inade co-defendants, the practical usefulness of the fifty-ninth rule 
would often be, seriously impaired,, through the losa of the other vessel, 
or her absence from the forum, though the owners were présent. When 
two vessels are in fault in causing damage to the libelant by collision, the 
fifteenth rule, I am satisfied, does not prohibit the filing of a libel against 
the one vessel in rem and against the owners of the other vessel in per- 
sonam, although in the case of The Hudson, 15 Fed. Rep. 172, this was 
supposed to be its efiect. The case is.n,ot provided for in the suprême 



THE DOKIS EÇKHOFF. 555 

court raies, except under the fifity-ninth rule; and the gênerai scope and 
purpose of that rule evidently require that sucb joinder, should be al- 
lowed where the second vessel cannot be reached by process; or where, 
as in this case, the liability of others is in personam only. The Hudson, 
supra. The new rule has been frequently applied in this court, some 
of the cases being reported. Tfie Oity of Lincoln, 25 Fed. Rep. 835, 
836; The E. H. Webster, 22 Fed. Rep. 171. In 2V Doris Eckhof, infra^ 
it was applied under circumstances quite analogous to the présent. 
The motion is therefore denied. 



The Doris Eckhoff.* 

LouD V. The Doris Eckhoff, and Owners of the Steam-Tugs John G. 
Stevens and R. S. Carter. 

{JXttriet Court, 8. D. Neie Ywrh. July 2, 1887.) 

1. Coi.i,rsiON— Vessels ht Tow— RESPONSiBrLiTT OF Tow— JoiKDEE— In Rbm 

AUD IN Pbbsonajm:. 

A large vessel in tow, and in charge of her own master and crew, wlio parti- 
' cipate in and in part control tb.e navigation, is jointly liable witti the tag for 
a collision caused by navigating in violation of the state statute, when no 
protest is made by the master, nor any timely effort to correct the fault. In 
the absence of one of the vessels, the owners may be joined under rule 59 as 
défendants along with the other vessel in rem. 

2. Samb— Eabt Ritbb Navigation. 

Yessels navigating the East river must go in mid-stream, or as near thereto 
as may be, as required by the statute of the state of New York. 
8. Same — Two Tows— Ckosb-Tide— Carblbss Navigation. 

The achooner Flint was going up the East river with the flood-tide, in tow 
of the tug Stevens, some 400 or 500 feet f rom the New York shore, and had 
reached a çoint opposite Corlear's Hook. The bark Doris Eckhoff, coming 
down the river in tow of the tug Carter, was in thte eddy tide above the Hook, 
and about 100 or 300 feet from the shore. At this point in the river the flood- 
tide takes a strong set towards the Brooklyn shore. When about 400 yards 
apart the tugs had signaled once to each other, with intent to pass port to 
port, but the cross-tide carried the bark to port, and she ran inio and sank the 
Bchooner. Eeld, (1) that both tugs were in fault for disregard of the state 
statute requiring vessels in the East river togo"in mid-stream, or as near 
thereto as may be;" that they were also in fault in not exchanging signais 
earlier, and in attempting to pass so close to each other in that part of the 
river; (2) that the bark m starboarding as she was running into the true 
tide, was faulty in her navigation, and was not exercising that care and skill 
which were known to be necessary at that point, and which if obser ved, would 
hâve avoided this collision; (8) that the schooner, whose master and crew 
were on board, participating in her navigation, and which received the injury 
while proceeding in a part of the river f orbidden by law, ghould for that rea- 
son bear a part of the loss. 

InAdmiralty. 

Qeo. A. Black, for libelants. 

'Beported by Edward Q. Benedict, Esq., of the Kew York bar. 
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Goodrich, Deady & Goodrich, for the bai^. 
James W. Oaborne, for the tugs. 

Beown, J. The libel in this case was filed to recover damages aris- 
ing from a collision in thé East river, a few hundred feet below Corlear's 
Hook, at about 10 a. m, on the morning of March 8, 1886, between the 
libelants' schooner C. R. Flint, and the bark Doiis Eckhoff. The Flinl 
was going up river with a strong flood-tide, in tow of the steam-tug J. 
G. Stevens, upon a hawser of 40 fathoms. The bark was coming down 
the river, upon a hawser of about the same leugth, in tow of the tug R. 
S. Carter. The Stevens and the schooner were proceeding up river about 
one-third the distance across from the New York shore. The Carter, 
with the bark, was coming down river from above the Hook, still nearer 
to the shore, and in the eddy tide. Off Corlear's Hook, they were from 
100 to 200 feet only off the New York shore. From the Jackson-street 
pier, a few hundred feet below, the flood-tide takes a strong set across 
towards the Brooklyn shore, runnjng probably three knots. The tugs 
were approaching each other at about the rate of 10 knots, and, when 
only about 400 yards apart, each had given one blast of the whistle, in- 
dicating that they would pass port to port. Doubtless they would hâve 
donc s6 safely, except for the effect of the cross-tide upon the Eckhoff. 
As the Carter and the Eckhoff, on rounding the Hook, struck the strong 
cross-current of the flood-tide, they were both deflected to port, and the 
bark, unable to keep her former direction, ran into the schooner, in con- 
. séquence of which the latter sank not long after. The libel was orig- 
inally filed against the bark and the two tug-boats, alleging fault in ail. 
Only the bark, however, was arrested under the process of this court; the 
two tug-boats having been previously seized under process in the Eastern 
district, and thereunder sold. Afterwards, upon pétition by the claim- 
anta, under the fifty-ninth rule of the suprême court in admiralty, the 
owners of the two steam-tugs were made parties défendant in personam, 
and they subsequently appeared and answered. 

Without referring to the numerous détails that appeared upon the 
elaborate trial of the cause, the foUowing faults contributing to the col- 
lision seem to me to be clearly established: 

1. The Stevens and the schooner were not going "in mid-river, or as 
near thereto as may be," as required by the state statute; but at the time 
of the collision were not more than 400 or 500 feet from the New York 
shore. Théir contention that they could not go further out on account 
of ice is not, in my opinion, sustained by the proof. After the collision, 
there was not ice sufficient to prevent the schooner's reaching the Walla- 
bout, towards which she headed as soon as collision was feared. Although 
the distance from the shore might be deemed sufficient to allow the Carter 
and the bark to hâve passed in safety in an even tide, the strong cross- 
tide made this distance insufficient and unsafe; and the disobedience of 
the statutory requirement was therefore a fault contributing to the col- 
lision. The Maryland, 19 Fed. Rep. 551. 

2. The tug Carter was guilty of the same fault for hugging the New 
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This fault alone would not hâve caused collision, but, be- 
ing there, instead of keeping there, she sheered towards tlie Brooklyu 
shore sooner than, under the circumstances, she was justified in doing; 
and she also slackened her speed unnecessarily , as she went into the cross- 
tide, whereby the hawser was much slackened, and the bark thereby de- 
prived during a few critical moments of the tug's aid in keeping to star- 
board ont of the way of the schooner. The weight of évidence satisties 
me that the tug headed towards the Brooklyn shore, just astern of the 
schooner, by her own volition, and not through the effect of the cross- 
tide, or in spïte of what the tug might bave done to keep to starboard, 

Both tugs were further in fault for not exchanging signais earlier, 
i. e., half a mile apart, as required by the inspector's rules; and for at- 
tempting to pass so near each other, port to port, in that part of the 
river, where the strong cross-tide was certain to create considérable de- 
flection in the course of the bark in tow on such a hawser. The near- 
ness of each to the shore probably prevented each from seeing the other 
as soon as they ought to bave been seen, and this prevented timely sig- 
nais. The Maryland, supra. 

3. I am not satistied that the Eckhoff used the prudence and skill 
that were incumbent on her, and were easily within her power, in pass- 
ing from tSe eddy into the strong cross-tide. It was imprudent, and 
I must regard it as a fault, for the bark to starboard the helm, as she 
did, at about the time when she was just ruiming into the true tide, 
when she could not possibly pass ahead of the Stevens and her tow, and 
when this starboarding, and the effect of the tide, were both calculated 
to throw her directly upon the course of the schooner. The only ex- 
cuse offered is that she headed directly after the tug. This is doubt- 
less right in a true tide, and where such a course would bave no tend- 
ency to precipitate a collision, It was manifestly wrong in this case, 
because, in order to keep directly after the tug, it was necessary that the 
schooner should port her helm, rather than starboard it, at the moment, 
or a little before the moment, when she began to enter the strong tide 
that swept across her starboard bow. Instead of that, her helm was at 
first put to starboard, which increased the effect of the strong tide, 
and made her subséquent port helm wholly ineffectual to avoid the Plint. 
In this faulty use of her helm the case isanalogous to thatof The Virginia 
Ehnnan, 97 U. S. 309, 315. As in that case, also, there seem to me 
strong indications that the bark was not keeping a proper lookout, nor 
takirig those précautions which it was well known were necessary in pass- 
ing into the cross-current at this place. Though the master was -jn 
board, he did not observe the whistles exchanged between the tugs; and 
if the mate was on the lookout, as alleged, no bail was at any time re- 
ceived from him. The wheel was first starboarded by the wheelsman 
without any direction or counter-order by the master, who was near him 
and ought to bave observed that it was dangerous to starboard the helm. 
Thèse circumstances tbgether convince me that the bark was not con- 
ducting her own part of the navigation with necessary regard to the spé- 
cial circumstances of the place, and did not exercise that reasonable care 
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and skill which were known tb be necessary at that point, and which, if 
observed, would, I think, hâve avoided this collision. 

4. A more difficult question is whether the schooner is to be held jointly 
answerable for the damage caused, as I hâve already observed, in part 
by the fact that both the tug and schooner were not more than one-third 
of the distance from the New York shore, instead of being in mid-river, 
as required by law. The injury was received by the schooner while 
she was navigating in an unlawful place. Upon the gênerai principles 
and analogies of the maritime law, the schooner, as the offending thing, 
would be held in fault, and answerable to third persons, when her navi- 
gation was faulty, and the injury did not happen by inévitable accident. 
Looking to the maritime law alone, the mère fact that the owners might 
not be chargeable with any personal fault, or themselves stand in any 
relation of personal responsibility, would not exempt the ship, which is 
regarded by the maritime law as responsible to third persons for her proper 
navigation by whomsoever conducted. As respects third persons in- 
jured by the faulty navigation of a vessel, it is immaterial what arrange- 
ment the owners of the offending vessel may hâve made in respect to 
her navigation, — whether by a master and crew engaged by themselves, 
or by a master and crew engaged by a charterer to whom the vessel may 
hâve been iet by a contract of charter, or by a tug-boat wifti which the 
owners may hâve contracted for the navigation of the vessel from one 
place to another. This rule is applied without question in cases of 
charter-parties, where the possession of the chip is delivered to the charter- 
ers, who navigate her on their own account exclusively, through persons 
employed by them, without any right of sélection or contrai by the 
owners. In ail such cases, the ship, to her whole value, is chargeable 
for any faults' in her navigation or management that cause injury to her- 
eelf, or to other vessels, or to the cargo of either. It is no défense to 
the ship that those ha ving charge of her are in no respect under the 
direction or control of the owners. The ship is regarded as the offending 
thing, to which persons suflfering from her management and navigation 
are entitled to look for redress; and tlie owners of the ship must look for 
their indemnity to the persons in whose charge they hâve voluntarily 
placed her. So the faults of a pilot compulsorily taken are by the law 
of this country faults of the ship, for which the ship is held answerable 
in damages. 

The analogies to be drawn from thèse undoubted cases of charter-par- 
ties, and from the well-settled law of this country holding the ship re- 
sponsible for the faults of a pilot compulsorily taken on board, would 
seem to favor the right of third persons to look for redress directly to 
the ship that does the damage, though a tow, leaving the owners of the 
latter to their légal remedy against the tug in whose. charge they hâve 
placed her. There are also important practical considérations of gênerai 
■policy and justice which would sustain this claim of third persons to 
resort to the offending ship; for otherwise the owners of large ships may 
escape ail responsibility for the injuries inflicted upon other vessels, by 
simpiy making a contract of towage; and when other vessels and their 
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•cargoes sustain great lôsses, through the fault of the tug, since the tug 
is usually of comparatively smàll value, the injured parties, under the 
limited liability act, would hâve no adéquate redress. It would seem 
to be juat that the navigation of large vessels should not by this means 
be allowed to be conducted with comparative impunity for any dam- 
age inflicted on others, but that the tug should be held to be only the 
servant of the ship that employed her. 

Consistently with this view, the Engliah authorities hold that a ship 
in tow of a tug is liable for her injuries to third persons, though the 
direct fault may be that of the tug alone. The existence of a contract 
of towage does not prevent the ship and her owners from being treated 
;as principals, as respects third persons. Macl. Law Shipp. 287; The 
Energy, L. R. 3 Adm. & Ecc. 48; Tke Sinquad, L. R. 5 Prob. Div. 244; 
The Mary, Id. 16; The Bdknap, 2 Low. Dec. 283. 

In this country , upon the view taken of the law of principal and agent 
only, in connection with the contract of towage, the tug is held to be the 
sole principal, and the ship exempted, when her navigation is, by con- 
tract, exclusively in charge of the tug. Stv/rgîs v. Boyer, 24 How.llO. 
The suprême court, however, not only in the case last cited, but in sev- 
«ral subséquent cases, hâve been apparently careful to lirait this rule 
to the facits existing in that case; fiàmely, where the ship was in the ex- 
' «lusive charge and control of the tug, without officers or men of her own 
in any way participating in the ship's navigation. , Thus, in Th^. Vir- 
ginia, Ehrman, 97 U. S. 309, 313, Mr. Justice Clïfford saya; "Gases 
arise undoubtedly where both the tug and the tow are liable for the con- 
séquences of a collision, as when those in charge of the respective vessels 
jointly partidpate in their control and management, and the master or crew 
o{ both vessels are either déficient in skill, fail to take due care, or are 
guilty of négligence in their navigation." See The Mabey, 14 Wall. 204; 
The Cimlta, 103 U. S. 701. In the case of The Bdknap, 2 Low. Dec. 281, 
LowELL, J., to some extent reviews the various décisions on this subject, 
and comments upon the uncertain and unsatisfactory condition of the 
law. 

In the case of Sturgis v. Boyer, supra, neither the master nor the crew 
were on board; the entire management of the ship was with the tug. 
In the présent case, the master and crew were ail on board, participat- 
ing in, if not controlling, the navigation of the schooner. There is no 
«vidence of the relations of the parties, except the mère fact that the tug 
had the schooner in tow under some contract to take her up the East 
river. In such a case, doubtless, the gênerai direction of the course of 
the two vessels is determined by the tug. The tow follows her lead . But 
the tug, in directing her course ont of the middle of the river, contrary 
to law, was at the same time violating her implied contract of towage. 
The tow was not bound to acquiesce, and to follow the tug, rather than 
obey the statute. A large vessel like the Flint has it in her own power 
to control very considerably her own course and that of the tug. She is 
bound to exercise this power, so far as she reasonably can, when she is 
being directed illegally by the tug, to the imminent perU as in this case of 
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other vessels. Had the Flînt done so, by a timely portîng, this collision 
wonld probably hâve been avoided. The tug and tow, moreover, were 
within hailing distance of each other. Orders were given from time to 
time from the tug to the schooner. Can it be assumed that any request or 
requirement from the master of the schooner to the tug, that she should 
proceed inmid-river, where the law required, would be unheeded? The 
master of the schooner testifies that they were going up one-third of the 
distance from the New York shore. Had they gone a little further to- 
wards mid-river this collision would bave been avoided, It would prob- 
ably hâve been avoided had the Flint earlier ported strong, even without 
communication with the tug. The circumstances show at least an ac- 
quiescence on the part of the master of the schooner in the illégal course 
taken by the tug. Had there been aiiy attempt by the master of the 
schooner to go in mid-river, as the lawrequires, or any request to the tug 
to do so, which the tug disregarded, the case would be différent. The 
Flint, by her master and crew, participated in navigating the vessels in 
a way that was contrary tb the statute, and in a position that was plainly 
perilous to other vessels, and the master made no use of the means in bis 
power to correct the error uiitil too late. 

The libelant is entitled tri recover half his damages against the bark 
and the owners of the steam-tugs. The latter, having set up the statutes 
in limitation of liability, are entitled to the benefit of those statutes, so 
far as they extend, if the owners are not personally in fault. 

A référence may be taken to compute the damages. 
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JtJDAH, Assignée, etc., v. Iowa Babb-Wiee Co. and othera. 

{OireuU Court, N. D. lUinois. October 31, 1887.) 

REMOVAii OF Causes — Citizbnship— Bemand. 

The voluntary assignée of an insolvent, a citizen of Illinois, brought suit in 
the courts of that state to set aside an alleged fraudaient préférence. The 
préférence consisted in the insolvent, on the day he made the assignaient, turn 
ing over to one J., also a citizen of Illinois, certain warehouse receipts to be 
held by him for the indemnity of a créditer residing in New York Both J 
and the creditor were made parties to the suit. A receiver was appointed, to 
■whom J. turned over the receipts. Default was entered against J for want 
of answer, and the creditor removéd the cause to the fédéral court. Held, on 
motion to remand on the ground of the common citizenship of J. and the as- 
signée, that, the only question left open being whether the creditor tooktitle 
to the receipts as against the assignée, J was not a necessary party, and that 
the case should be retained, the fédéral court being as compétent as the state 
court, in the event of the dismlssal of the bill, to order the return of the re- 
ceipts to J. 

On Motion to Remand. 

Gardener, McFaddm de Gardener, for plaintiflf. 

E. Hanecy, for défendants. 

Blodsett, j. This is a bill brought in the state court by the plaiii- 
tifif, as voluntary assignée of Sherman & Marsh, to set aside an alleged 
firaudulent préférence made by Sherman & Marsh to the Iowa Barb-Wire 
Company. The material allégation in the bill is that on the day Sher- 
man & Marsh made their assignment to the plaintiff for the benefit of 
creditors, and before making such assignment, they placed in the hands 
of the défendant Judson certain warehouse receipts of the value of $15,- 
000, to be held by Judson to indemnify the défendant against loss on 
certain notes of Sherman & Marsh held by the Iowa Barb-Wire Com- 
pany, Sherman & Marsh being then insolvent, and intending thereby to 
give an unlawful préférence to the barb-wire company. Judson was 
duly served with process, and a receiver was appointed in pursuance of 
the prayer of the bill, to whom the warehouse receipts in controversy 
were surrenderedby Judson. The default of Judson for want of answer 
was a|so entered, and, after thèse proceedings, the barb-wire company, 
which is a citizen of the state of New York, filed its pétition in due form 
for the removal 'of the cause to this court. The record was duly filed 
hère, and the plaintiff now moves to remand on the ground that Judson 
was a necessary party to the bill, and that, as he and the plaintiff at the 
time of the. commencement of the suit were both citizens of Illinois, the 
case was not removable. 

It may be conceded, for the purpose of the question now raised, that 
Judson, having possession of the warehouse receipts now in controversy, 
and being clothed by the transfer to him with a certain duty in regard 
to them, was a necessary party to the bill; but, at the time the barb- 
wire company applied for the removal, the court had taken possession 
of the subject-matter in controversy, and the case was ended so far a» 
v.32F.no.9— 36 
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Jndson was concerned, and the only controversy left open was whether 
the action of Sherman & Marsh in transferring thèse receipts to Judson 
was effective in law to clothe the barb-wire company with a vahd inter- 
est in them as against their assignée. The court, in other words, is only 
called upon to décide whether thèse receipts belong to the complainant, 
by virtue of the assignment to him for 'the benefit of the creditors of 
Sherman & Marsh, or whether they are wholly or in part to be applied 
in the naanner directed by the transfer to Judson. Judson appears froni 
the allégations in the bill, and his own confession of the truth of those 
allégations, to hâve no interest now in this controversy, and had none.at 
the time of the application for remoyal. 

It is urged, however, if the complainant was to dismiss the bill, it 
would be the duty of the court to direct the receiver to retum the receipts 
to Judson; but this does not seem to me any reason why the remaining 
défendant should not be allowed to hâve the controversy between him- 
self and the complainant decided in this court, as this court can as easily 
order the receipts returned to Judson by the receiver as could the state 
«ourt in the same contingency, if it shall appear that they ought to be 
ao returned. . . 

For thèse reasons I shall overrule the motion to remand. 



Bloch î?. Pricb and another. ' ' 

(Cvreuit Court, B. JD. Missouri, E. B. October 28, 1887.) 

PaBTNEBSHIP— CONTBACTS WITH— DISSOLUTION— LiABILITT OF BeTIRING PABT- 

NBE. .'■.■■■■ 

A commission flrm in St. Louis, composed of four members, was accustomed 
to send "price-cutrents" tçi ail shippers who had ever bad dealings with it. 
■ The caption of thèse gave the flrm hame as well as the nathes of thé mdivid- 
nal partners. The plaintifl, who llved In Kansas, and who had made a ship- 
ment of wool in June, 1883, received thèse lists prior and subséquent, to that 
date, dviring the season of that year, and the following aeasons of 1883-84, 
and in June, 1885, on the flfth day of which montb he màdèhis second aMd 
last consignment. One of thé partners retired from.the flrm in^ February, 
1883; an other the foUowing No vember; and the third about a, year later. The 
business, however, was continu«d under the old name, with their conseiji. 
After MTovember, 1883, the lists seiit the plaintiflE no longer sbowed thé indi- 
vidual nàmes, but in ail other respects were the samé. The partnership was 
f ormally dissolved July 1, 1884, and on that date notices were published for 
three successive days in the local papers and circulars mailed to correspond- 
ents. The plaintiff did not recel ve a copy of the circular, nor had he any knowl- 
edge of àny change in the flrm when he made the shlpment of June 5, 1885. 
ir«W,that the plaintiff was entitled to notice of the se veral changes in the flrm; 
and having made the shipment in good f aith and on the crédit of the flrm, hie 
was entitled tb a recovery agâlnst ail the members for the coilversion of the 
proceeds of its sale. 

At Law. 

M3h & Flitcrajî, for plaintifF. . 

■Ci^rfes if. iVopton, for défendants. 
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Thayeb, J., (orally.') The suit of A. Bloch àgainst William M. Price, 
StepLen G, Price, Darwin W. Marmaduke, and Leslie Marmaduke ia an 
action to recover a debt contracted by Stephen G. Price alone, while do- 
ing business in the name of Price, Marmaduke & Co. The case as re- 
spects D. W Marmaduke has been disposed of by a ruling made a few 
days since on his plea of former adjudication, which plea was sustained. 
Ante, 447. The facts on which the décision dépends are as foUows; 

I state the facts as found by the court from the testimony, some of 
which are not controverted, while others are in dispute. The firm of 
Price, Marmaduke & Go. was organized in the fall of 1881, to do a gên- 
erai commission business in the city of St. Louis, Missouri, and was 
composed of the four défendants last named. D. W. Marmaduke re- 
tiredfrom the firm in February, 1882; William M. Price retired there- 
from in November, 1882; and Leslie Marmaduke withdrew in Novem- 
ber, 1883. Notwithstanding thèse changes in the personnd of the firm, 
business was transacted continuously in the name of Price, Marmaduke 
& Co., with the consent of the retiring partners, from the fall of 1881 
until August 28, 1885, when S. G. Price, who was then conducting the 
business on his own account, failed and made an assignment. No pub- 
lic notice of any change in the firm was given until July 1, 1884, when 
a notice was published for three successive days in two St. Louis daily 
papers, to the effect that on July 1, 1884, WiUiam M. Price, D. W. 
Marmaduke, and Leslie Marmaduke had sold out ail their interest in the 
firm to Stephen G. Price, and that the latter would thenceforth continue 
the business. Circulars notifying customers of the dissolution of Price, 
Marmaduke & Co. were aiso sent out about July 1, 1884, but my con- 
clusion is that plaintiff did not receive such notice, if in point of fact any 
such notice was mailed to him. 

Plaintiff is a merchant residing and doing business at Minneapolis, in 
the state of Kansas. In July, 1881, he made a consignment of wool to 
the firm of William M. Price & Co., St. Louis, Missouri, with which 
firm défendants William M. and Stephen G. Price were then connected. 
Some time in June, 1882, plaintiff made a shipment of wool to Price, 
Marmaduke & Co., which in due course of time was sold by the con- 
signée, and the proceeds duly accounted for. Prior to that shipment, 
however, and subsequently thereto, during the wool season of 1882, 
plaintiff received price-currents from the firm of Price, Marmaduke & 
Co., which purported to be issued by that firm, and in the caption de- 
scribed the firm as composed of William M. and 8. G. Price, late of the 
firm of William M. Price & Co.', and of Leslie Marmaduke, and D. W. 
Marmaduke. By means of the price-currents in question, plaintiff was 
advised, and at the date of the shipment in June, 1882, supposed, that 
ail of the défendants were then members of the firm of Price, Marmaduke 
& Co., and he received no notice to the contrary in the course of that 
transaction. During the foUowing wool seasons of 1883-84, and in June, 
1885, plaintiff also' received price-currents issued by and in the name of 
Price, Marmaduke & Co.; and was furthermore aware that certain par- 
ties residing in his vicinityhïLd-EQade shipments to, and had had trana- 



564 FEDEEAL EEPOETER. 

actions with, the firm, although the plaintiff himself made no further 
consignments to thejfirm after June, 1882, until June 5, 1885. 

After Leslie Marmaduke retired from the firm, in November, 1883, but 
not before, a change was made in the caption of the price-currents issued 
by Price, Marmaduke & Co. The change consisted in dropping from the 
caption the names of the individuals composing the firm as theretofore 
published, but in ail other respects they were identical with those issued 
when the firm was first organized. 

On Jùne 5, 1885, plaintiff being then ignorant of any of the changes 
that had taken place in the firm of Price, Marmaduke & Co. sinee its 
organization, made a second shipment of 5,355 pounds of wool to that 
firm, It was sold at auction on July 31, 1885, but the proceeds had 
not been remitted to the plaintiff at the time of the failure of S. G. Price 
on August 28, 1885. The purpose of this suit is to charge ail the de- 
fendants with the payraent of the claim. The défendants, William M. 
Price and Leslie Marmaduke, contend that they are not estopped from 
denying their liability as partners for the proqeeds of the shipment made 
on June 5, 1885, because, as it is claimed, plaintiff did not know that 
they were members of the firm, at the date of the first transaction in 
1882; that he never in point of fact knew that they were connected with 
the firm, and consequently did not make the second shipment in 1885, 
on the supposition that they still continued to be members, or on their 
crédit. In other words, they claim that no act of theirs, or lâches on 
their part, bas misled the plaintiff, or induced him to extend crédit to the 
firm of Price, Marmaduke & Co. for the debt sued for. 

The law is undoubtedly, as declared in the case of Thompson v. Bank, 
111 U. S. 536, 4 Sup. Ct. Rep. 689, that a person who was not a niem- 
ber of a partnership at the time a debt is contracted, cannot be held 
therefor, except for some act of commission or omission that will estop 
him from asserting as against the particular créditer that he was not a 
partner when the debt sued for was contracted. But the contention on 
the part of the two défendants last named is based upon a false assump- 
tion of matter of fact. From the évidence produced on the trial of this 
case in the state court (when it was there pending) it may hâve been a 
fair déduction that plaintiff, when he began to deal with Price, Marma- 
duke & Co., did not know the names of the persons composing the firm, 
and never had known; but on the présent trial it was shown to my en- 
tire satisfaction, -by the production of one of the price-currents that had 
been received by the plaintiff prior to June, 1882, that at the commence- 
ment of his dealingswith Price, Marmaduke &Co. hemust hâve known, 
and did know, or at least bave supposed, that ail the défendants were 
then members of the firm. While it was not shown on this trial that 
plaintiff had any spécial acquaintance with either member of the firm, 
or knew the financial standing of either, or trusted the firm because any 
particular person was a member of the same, yet I do not regard such 
proof as essential to a recovery. When it appears that a person knows 
who are the members of a firm, and bas had dealings with it in the course 
of which he has extended crédit, the presumption must be, in the 
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absence of other proof, that he gave crédit to ail the persons who were 
known or represented to him to be partners. And, with respect to ail 
subséquent transactions in which fcredit is extended to the firm, the same 
presumption obtains so long as the firm name remains the same, and no 
notice has been given to the créditer of any change in the personnel of 
the firm. In the présent case, therefore, the court will présume that, 
when plaintiff resumed dealings with Price, Marmaduke & Co. in June, 
1885, he gave crédit to ail the persons who had been represented to him 
to be members of the firm in the course of the first business transaction, 
although he did not expressly testify that in the last transaction he gave 
spécial crédit to either William M. Price or Leslie Marmaduke. 

It is further contended that plaintifi^ was not entitled to notice of 
changes in the firm of Price, Marmaduke & Co., because at the date of 
those changes he had oiily made the firm oné shipment, and that not of 
a récent date. This is équivalent to saying that when William M. Price 
withdrew from the firm in November, 1882, and Leslie Marmaduke in 
November, 1883, the plaintiff occupied the position of a person who 
had never had any dealings with any member of the firm. This posi- 
tion the court regards as untenable. When a person has knowledge of 
the individuals who compose a mercantile firm, derived from business 
transactions with it, his right to notice of subséquent changes therein 
cannot be determined or measured by the number of transactions he 
may bave had with the firm, whether one or many. The length of time 
that has elapsed since a person has had a transaction with a firm before 
any change occurs therein, may be a proper considération affecting the 
question whether such person should be notified of the change. But, 
•considering ail the circumstances of the présent case, it cannot be said 
that plaintiff's dealings with the firm in question were so remote from 
the time changes took place in its membership that the outgoing mem- 
bers were under no obligation to notify him of their withdrawal. In 
point of fact one of the défendants withdrew within four months after 
plaintiff's first shipment to the firm, and before the next shipping sea- 
son. Then, again, the outgoing members knew that the old firm name 
was to be employed in future transactions, which in itself would be likely 
lo create the impression that no change had taken place in the member- 
iship; they were also well aware of the practice that had been pursued of 
sending out price-currents to marchants and shippers like the plaintiff", 
who had ever had dealings with the firm, thereby inviting further con- 
signments; and probably understood, as was the fact, that the practice 
would most likely continue, and that the plaintiff might be thereby en- 
■couraged to make further consignments, and to extend further crédit to 
the firm, within a comparatively short period after their retirement. 

In any v^ew of the case, plaintiff stood in the relation of a customer 
of the old firm and a probable patron of those who were to succeed to its 
business, and in my judgment he was entitled to notice from the out- 
going members of their withdrawal. As such notice was not brought 
home tô the plaintiff, and as the évidence in my opinion warrants the 
«onclusion that the last consignment was made on the crédit of the old 



566 FEDERAL EEPOBTEB. 

firm, CplaintifF being ignorant of any change therein,) judgment will be 
entered against William M. Price, and against Leslie Marmaduke, as 
well as against the défendant Stephen G. Price. The amount of the 
judgment will be $810.96, with interest computed at the rate of 6 per 
cent, per annum from August 81, 1885, to the présent date. 

The record will show that the case was submitted by thèse défendants, 
and also by the défendant D. W. Marmaduke at the same time, and 
judgment will go in favor of D. W. Marmaduke on his plea of former 
adjudication, and against the other défendants. 



Central Trust Co. of New York v. Wabash, St. L. & P. Ry. Co. 
{Circuit Court, E. B. Missouri, K B. November 3, 1887.) 

t. Eailboad Compakies — EBCErvBK — Pkiobity of Claims— Contract wtth 
KoAD. 

A railroad company promised the owner of a saw-mill near one of itsaand- 
switches, which was not used for receiving freight, but only to get sand for 
track repairing, that it would tako up lumber for him at that point in certain 
quantities. A month later the road notified the mill owner that it would re- 
fuBeto receive any more lumber at the switch. The road subsequently passed 
into the hands of receivers. HelA that, assuming the contract to be one that 
the Company could not terminate at its pleasure, the daim for damages for 
its breach was not one entitling the mill owner to an allowance against the 
property in the hands of the receiver, or ont of the earnings of the road, in 
préférence to the mortgage bondholders. 

2. Same— LiABiLiTY of—Bkidgin» Stbbams— Damage to Logs. 

The grant of power to a railroad company to bridge a navigable stream car- 
ries with it, as a necessary incident, the right to repair; and when the piling 
necessary to such repair is driven in an ordinarily skillful manner, loss re- 
sulting therefrom to a person who lises the stream to raft logs is damnum 
abagug injuria. 

8. Same, 

The défendant railroad company finished repairs to its bridge across a nav- 
igable stream in the winter of 1884 and 1885 af ter the ice had formed on the 
riveri The piles used in the work were eut ofE at the surface of the ice, and 
When the ice sunk later with the falling river, the stumps were eut again, so 
that when the ice went out the tops of the piles were from 18 to 30 inches be- 
low the Surf ace of the water. The plaintifl raf ted logs from the opening of the 
season down to July, when the stieam became so low that it would not hâve 
been navigable even if the stumps had been removed. Seld, that the piling 
had bèen properly removed, and that the company vyas not liable in damages 
for any loss which occurred while the river was susceptible of navigation. 

At Law. On exceptions to master's report on pétition of N. F, Coffey , 
intervenor, 

Torrey & Giran, for intervenor Cofifey. 

Qeo. S. Graver and H. S. Priest, for receivers. 

Thayer, J. , (ùraUy.) The intervening pétition of N. P. Coffey in the 
Wabash Oase contains two causes of action. The first count is an action 
in form ex amtradu to recover damages for a breach of contract. The 
second Count is in form ex ddicto to recover damages on aCcount of alleged 
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négligence of the receivers' agents. The master has made a report rec- 
ommending the dismissal of both counts. Exceptions hâve been iiled to 
his report. 

The contract described in the first count of the pétition is a contract 
alleged to hâve beeh made with the ofificers of the Wabash, St. Louis & 
Pacific Railway Company before it passed into the hauds of a receiver, 
and a breach of the same is also alleged to hâve occurred before the re- 
ceivers were appointed. So that the first question that arises upoa tho 
first count of the pétition is whether the claim is a preferential claim, 
such as entitles the intervenors to an équitable lien upon the property, or 
income of the property, in the hands of the receivers. 

It appears that there was a sand switch near the town of Brunswick, 
in this State, at which point the railroad company was in the habit ol 
getting sand for the purpose of repairing its track, but the switch was 
not used for the purpose of receiving freight. Near that switch the in- 
tervenors had a saw-mill. They applied to hâve cars set out upon the 
switch for the purpose of loading lumber, and after some correspondence 
had in March, 1884, the officers of the road stated that they would take 
up lumber at that point whenever the intervenors had as much as four 
<jar-loads of lumber to ship. About a month later, in May, 1884, they 
notified the intervenors that it was impracticable to take up lumber at 
that point any longer, and refused to do so, and it ié for such action on 
the part of the officers of the road that the first claim for compensation 
is made. 

The master seems to hâve dismissed that count of the pétition upon 
the ground that the contract, or alleged contracta between the intervenors 
and the railroad company could be terminated at the pleasure of the 
railroad company; that it was like a paroi license given to go upon land, 
and do certain acts, which may be terminated at pleasure. However 
that may be, I am very clearly of the opinion that the claim is not of a 
preferential character. It is not a claim, even ifvalid as against the 
railroad company, that will entitle the intervenor to an allowance against 
the property in the hands of the receivers, or out of the earnings of the 
road, in préférence to the mortgage bondholders. I think that count of 
the pétition was. properly dismissed. 

The next count in the pétition is of this character: The railroad oper- 
ated by the receivers crossed Grand river near the town of Brunswick 
upon a bridge, and, for aU the purposes of thiS décision, it may be con- 
ceded that Grand river is a navigable stream. Some distance above the 
bridge the intervenors had standing timber which they were accustomed 
to eut into logs, and float down Grand river under the bridge to Bruns- 
wick. They claim that the receivers wrongfully obstructed the naviga- 
tion of the river, and the second count of the pétition is brought to re- 
cover damages for such obstruction of a navigable stream. It seems that 
in 1884 the receivers found it necessary to repair the bridge across Grand 
river. For the purpose of repairing it they set piles in the river to sus- 
tain or support false works under the bridge. 

The intervenors' claim for damage is of two kindâ: 
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(1) For damage which was occasioned by the obstruction of tlie river by 
the piling while the bridge was being repaired; and (2) they claim damages 
for the obstruction of the river by the stumps of those piles after the bridge 
liad been repaired, and the piles had been eut oflF. They claim that the piles 
were eut off so near the surface of the water that the stumps left standing 
obstructed the stream, and prevented the raf ting of legs. 

rt was conceded on the hearing that the bridge was built by authority 
of law; that the railroad company had authority to cross the stream with 
its tracks, and to that end to buiîd a bridge; and that one of its incidental 
rights under that power would be the right to repair the bridge from 
tiœe to time as might be found necessary. In other words, it is not 
claimed that the bridge was an unlawful structure, or a public nuisance, 
but the claim is that in the process of repairing the bridge the work was 
done in an unskillful and careless manner. The master found that there 
was no évidence tending to show that the piling was unnecessary to the 
work of rebuilding or repairing the bridge, or that it was put dowu in 
an unusual manner, That is, in substance, a finding that there was no 
négligence on the part of the receivers in the matter of putting down the 
piling, and that finding or conclusion has not been excepted to by the 
intervenors. It stands therefore, for the purpose of this proceeding, as 
a final and conclusive finding against the intervenors. 

That being the case, it follows that the damage, if any, sustained by 
the intervenors in conséquence of the obstruction of navigation by the 
piling during the progress of the repairs cannot be recovered. If the 
piling was driven in an ordinarily skillful manner, as the intervenors 
concède by not excepting to the master's finding in that respect, then the 
damages which they sustained were the resuit of a lawful act done in an 
ordinarily careful and skillful manner, and the damages which they claim 
are necessarilydawmîim ahsqae injuria. Hamilton v. Railroad Co,, 119 U. 
S, 280, 7 Sup. et. Rep, 206, 

That leaves for considération the question whether when the repairs 
were completed, and the piles were eut off, they were eut off so much 
below the surface of the water as not to obstruct navigation. It seems 
that they were eut off during the winter of 1884-85, after the ice had 
formed on the stream. The master reports that the piles were eut off 
at the surface of the ice when the river froze, and that as the water in 
the river fell, and the ice sunk, the stumps were again eut off, so that in 
the spring.of the year the tops of the piles were from 18 inches to twofeet 
and a half below the surface of the water. The master reports that after the 
ice went out of the stream in the spring of 1885, the intervenors rafted 
logs down the river continuously during that spring over the stumps and 
even during the summer of 1885, as late as July; that in July the river 
had fallen so low that it was not navigable, even if the stumps had been 
removed, and that the intervenors ceased to raft any more logs for that 
reason. Now that is in substance a finding by the master that the piling 
was properly removed; that the piling was eut off so far below the sur- 
face of the stream that the stumps did not obstruct navigation, when the 
river was susceptible of navigation. 
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There has been no spécifie exception taken to that conclusion of the 
master. The intervenors do say that they except to the finding of the 
master that they rafted logs during the spring of the year 1885 , and they 
further say that they except to his finding that after July they did not 
raft any logs because the stream was too shallow for that purpose. Thèse 
are the only two exceptions which the interveùors hâve taken on that 
branch of the case. On looking into the testimony upon those points I 
find that there is sufficient testimony in the report to sustaiu the master's 
finding. There is some testimony to the contrary, but the évidence is 
so conflicting that I will not undertake to overrule the master's finding 
on those points. I furthermore think that the intervenors should hâve 
taken spécifie exception to the conclusion of law involved in the master's 
finding of fact to the efiect that the piles were properly removed. They 
hâve not donc so. 

The resuit is that the exceptions to the master's report on the inter- 
venors' claim will be overruled, and the report confirmed. 



United States v. Jones, 
(Diêtriet Court, D. Bouth Oarolina. October, 1887.) 

1. WlTNBSS— COMPETBNCY OJ- WlFB. 

In the courts of the United States a wlf e is not a compétent witness for or 
against her husband in a criminal case; and this is on the score of public 
policy.i 

2. New Triai/— ExciitrsiON of Testimony. 

When, on a motion for a new trial, it appears that the judge erred in ad- 
mitting incompétent testimony, the verdict will not be disturbed if, upon 
caref ul examination, the court is satisfied that the testimony was immaterial, 
or manif estly could not hâve afEected the verdict. 
8. Errok, Wkit op— Exclusion of Testimony. 

In this respect the rule differs in a hearing upon writ of error f rom the hear- 
ing on a motion for a new trial. 
4 New Tbial— Refusai. 

The judge, refusing the motion, should come to his conclusion without a 
reasonable doubt. 
\8yUabus by the Court.) 

Motion for a New Trial. 

H. A. De Saussure, Asst. U. S. Atty., for the United Statea. 

W. Moultrie Gourdin, for défendant. 

SiMONTON, J. The défendant was indicted for presenting a false 
■claim against the United States, and for^ustaining his claim with a false 
affidavit. Rev. St. § 5438. He claimed to be the brother and sole heir 
of John Jones, a deceased soldier in the regular army, and as such en- 
titled to ail back pay, etc., due the soldier. In the testimony in chief, 

^See note at end of case. 
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Clara Jones, the wife of the défendant, was called by the government as 
a witness. The défendant objected. She was swom, but was instructed 
by thé court that she could not be compelled to answer any question, 
and thàt she would not be permitted to disclose any confldential com- 
munication made to her by her husband. She was asked if she ever 
hfeard her husband speak of a brother by the name of John Jones. She 
answered that she had often heard hini speak of bis brother Johnnie; 
many times before he had heard of the death of the soldier John Jones. 
This was ail her testimony. 

The charge to the jury presented three questions for their considéra- 
tion: (1) Was the défendant thè brother of the deceased soldier? (2) 
Did the défendant believe that the dead soldier was bis brother? (3) 
Did he attempt to establish his claim by afBdavits of persons who swore 
to the relationship, he knowing that they knew nothing of it? The jury 
found him guilty. This is a niotion for a new trial upon the ground 
that the judge erred in permitting the wife of the défendant to be called 
as a witness by the government and to testify. 

There can be no doubt that at common law a wife is not a compétent 
witness for or against her husband. And this is so, not on accouut of 
interest, but on the ground of public policy. 1 Greenl. Ev. § 334;, 
Stein V. Bowman, 18 Pet. 221; Lacas v. Brooks, 18 Wall. 452. 

There exista no statute of the United States removing this disability. 
No act of the state of South Carolina has changed the common law on 
this subject. State v. Workman, 15 S, G. 645. And, although the rule 
bas been put upon the ground that confidential communications between 
husband and wife should not be disclosed, it has been applied to a case 
in which it was sought to prove an alibi by the wife. State v. Dodson, 
16 S. C. 453. In actions for divorce, and for violence to her person, the 
wife has been permitted to testify. U, S. v. Smallwood, 5 Cranch, G. C. 
35. Thèse are exceptions. : It was error, therefore, to permit her to be 
called and to testify. But this being a motion for a new trial in the 
court, and before the judge who tried the défendant, it must be made ta 
appear that the verdict of the jury was influenced by, or that the défend- 
ant was prejudiced by, the testimony erroneously admitted. 

A motion for a new trial heard hère is not like a hearing on writ of 
error before an appellate tribunal, There the rulings of the court must 
stand or fall by their correctness, or otherwise, as matters of law. Hère 
the application is not a matter of absolute right. It rests in the discré- 
tion of the court. It is to be granted when a new trial would be in fur- 
therance of justice. If, upon careful examination of the case, it appears 
that justice has been done, and that the verdict is substantially right; 
that the évidence improperlj' admitted could not hâve infiuenced the ver- 
dict, — a new trial will not be granted because of that error. Such is 
the rule in civil cases. McLanahan v. Insurance Go., 1 Pet. 170; Rowe 
v. Matthews, 18 Fed. Rep. 132; Mining Oo. v. Mining Cb., 11 Fed. Rep, 
125; 1 Grah. & W. New Trials, 302, note, 341, note. In criminal 
cases, perhaps, in examining the case, the judge should corne to his 
conclusion without a reasonable doubt. In the case at bar, although the 



UNITED STATES V. JONES. 571 

wife was called by the govemment, her testimony was wholly in favor of 
her husband. She sustained bis position tbat hë really had a brother 
bearing the same name as the dead soldier. Thus she gave ground for 
bis belief, and explained and excused bis claim. Her testimony could 
not bave injured her husband. It did not affect the verdict, as this was 
in despite of it. 

The motion for a new trial is refused. 

NOTE. 

Neither the removal of the dîsability of interest, nor allowing the défendant în a crîni- 
înal action to testify in his own behalf, renders the wife of such défendant a compétent 
■witness. The rule excluding her testimony where her huaband is a party rests sblely 
upon public policy. U. S. v. Crow Dog, (Dak.) 14 N. W. Kep. 437. The conimon-law 
rule disabling the husband and wife froin being witnesses for or against each other bas 
been changed in lowa so far as to permit them to testify for eaoh other in ail cases, civil 
and criminal, and to testify against each other in a civil proceeding by one against the 
other. Parcell v. McReynolds, 33 N. W. Eeç. 139. In Pennsylvania, the statute only 
disables the husband and wife from giving évidence against each other. Pleaaonton v. 
Nutt, 8 Atl. Rep. 63. In Michigan, the husband cannot give testimony for or against 
the wife without her consent, nor the wife for or against the hjisband without his con- 
sent, except when the title to the separate property of either is in litigation between 
them, when the statute permits either to testify to facts which lie at the foundation of 
the o wnership of the property. Hunt v. Eaton, 21 N. W. Rep. 429. In Minnesota, neither 
husband nor wife eau givetestimony for or against the other without the other's consent, 
except in the case of a civil action maintained by one against the other. Huot v. Wise, 
6 N. "W. Rep. 425. The same statute has been enacted in Utah. V. S. v. Ba^ett, 13 Pac 
Rep. 237. In Florida, the coramon-law rule has been modified to the extent of pe;- 
raitting the wife to testify where her husband is a party ; but the same right is not 
accorded to the husband where the wife is a party. Schnabel v. Betts, 1 South. Rep. 
692. In Vermont, the wife has been rendered a compétent witness in a number of cases, 
but the disqualification of the hnsband exists as at common law, except in divorce cases. 
Witters v. Sowles, 28 Fed. Rep. 121. In Illinois, the husband and wife are rendered com- 
pétent witnesses for or against each other in particular instances, among which are suits 
for divorce ; or where the litigation is concerning the separate property of the wife ; or 
actions upon policies of insurance, so far as relates to the value and auiount of the 
property injured or destroyed ; or actions against carriers, so far as relates to the loss of 
property, or the value and amount thereof. Treleaven v. Dixon, 9 N. E. Rep. 189. In 
Wisconsin, the coramon-law disability of the husband and wife as witnesses is not 
changed, even where the separate property of the wife is involved, unless they are 
parties to the suit. Camey v. Gleissner, 17 N. W. Rep, 398. The disability of the hus- 
band or wife to disclose communications made by one to the other continues after the 
death of one of them, Bradford v. Vinton, (Mich.) 26 N. W. Rep. 401 ; or after a divorce 
has been obtained, Brock v. Brock, (Pa.) 9 Atl. Rep. 486. But at common law, as well 
as under the différent statutes, the incompetency of the husband or wife as witnesses 
does not extend to criminal prosecutions for a crime committed by one against the 
other, People v. Sebriug, (Mich.) 33 N. W. Rep. 808; and the bigamy of the husband 
is held to be such a crime against the wife as will enable her to testify against him in a 
prosecution therefor, State v. Sloan, (lowa,) 7 N. W. Rep. 516; IT. 8. v. Bassett, (Utah,) 
13 Pac. Rep. 237. Where compétent to testify, as in the case of an offense committed 
by one against the other, they are compellable. Bramlette v. State, (Tex.) 2 S. W. 
Rep. 765. 
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Faiebanks, Assignée, v. Amoskeag Nat. Bank and others. 
{Oireuit Court, D. New Eampshire, October 10, 1887.) 

1. JtTDGMENT— EnTRY OP— MaNDAMXJS TO CoMPEL. 

An opinion in an equity cause in tlie district court was promulgated by tlie 
judge, and delivered to the clerk, who made tlie following entry on his min- 
ute-book: " Bill dismissed as to A. and B. Decree. " At the request of counsel 
of défendants, the clerk sent them a c6py of this opinion, and a paper con- 
taining the draft of a decree, which draft, he wrote, had been "handed down 
with the opinion, and may be subjected to minor altérations before being 
spread upon the record. " The défendants then appealed, supposing that the 
decree had been entered. Findingthat such was not the case, they moved in 
the circuit for mandamus to the clerk to compel him to make such entries as 
would establish the opinion and accompanying paper as a decree in the cause, 
and to the judge to certify them as correct. Meld, that the writ should be de- 
nied; the paper not being the decree, but only a draft made by the judge for 
the convenience of counsel, that they might see in a gênerai way what decree 
he was prepared to enter, and it being no part of the officiai dutyof the clerk 
to reçoive the opinion, or make a copy of it. 
3. Appeal — Whbn Lies— Bntrt of Deckbe. 

The clérk made the following entry in a cause on his minutes: "Bill dis- 
missed as to A. and B. Decree. " Held, that the inference was that the judge 
had announced his décision in the case, and that an appeal might be takeu 
therefrom at once, although no opinion containing a f uU statement of the 
judge'B reasons had then been ûled. 

In Equity. On motion for writ of mandamus, and motion to dismiss 
appeal. 

JI. G. Wood, for appellee. 

Briggs <k Huse and Charles R. Mbrrison, for appellants. 

CoLT, J. This is a motion for a writ ot mandamus to the district judga 
for the district of New Hampshire, and to the clerk of the district court 
for tiiat district, requiring that certain papers be certified as true copies, 
and ihat certain entries be made in the docket of the court. The alléga- 
tion of the défendants is that at the March term, 1885, of the district 
court, in the above-entitled case, an opinion was promulgated by the 
judge, and delivered to the clerk, and the following entry made on the 
clerk's book: "Bill dismissed as to Currier and Chandler. Decree;" that 
afterwards the clerk, in answer to a request fsom the counsel for the de- 
fendants, sent them a copy of the opinion, and also a paper containing 
the draft of a decree, with a note in which he said: "The inclosed is but 
a rough draft of the decree handed down with the opinion, and may be 
subjected to minor altérations before being spread upon the record;" that 
said written opinion, announcing the conclusions of the court in said 
cause, and authoritatively pronounced, was a proceeding and détermina- 
tion of said district judge in said cause;" and prays for a writ of manda- 
mus requiring the clerk to make such entries as will establish the above 
referred to paper as a decree in the cause. It appears that the défend- 
ants, supposing the decree was entered, hâve taken an appeal, which is 
now pending. 
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It is right to say that the statement of the facts as made by the 
learned judge, and by the clerk of the court, differs in some important 
particulars from the allégations of the défendant. But as I am of opin- 
ion that the défendants show no ground for the writ of mandamus, I shall, 
for the présent purpose, assume the statement of the défendants is cor- 
rect. 

It cannot, I think, be held that the announcement of the opinion 
amounted to a détermination of the cause. It was merely the announce- 
ment of the conclusion which the judge had reached in his own mind, 
with such statement of his reasons as he thought it convenient to make. 
The opinion need not be in writing, and it may form no part of the rec- 
ord of the case. It may be said that it is no part of the ofBcial duty of 
the clerk to receive it, or to make a copy of it. It is for the conven- 
ience of parties that this service is usually performed by the clerk. Nor 
do I think it can be said that the paper hère presented as a decree ever 
took on that character. It was evidently a draft made by the judge for 
convenience, that counsel might see, in a gênerai way, what decree he 
was prepared to enter. The letterof the clerk should hâve made it pi ain 
to counsel that the decree had not been entered. If it had been entered 
as the decree, it would not, of course, be subject to altérations except 
on î rehearing or on motion. Indeed, it is called by the clerk a"rough 
draft." The word "decree" on the clerk's docket cannot amount to an 
entry of the paper as a decree. The word stands alone, and may meau 
"decree to be entered," or "stands for decree," as well as "decree entered." 
The motion for a manfb,mvs to the clerk requiring him to make entriea 
relating to the opinion and the supposed decree must therefore be dis- 
missed. 

When, however, we come to consider the motion to dismiss the ap- 
peal, another question arises. The clerk, as is not disputed, entered on 
his minutes the words, "Bill dismissed as to Currier and Chandler. De- 
cree." From this entry I think it is to be inferred that the judge an- 
nounced his décision, although the opinion containing the fuU statement 
of his reasons was not then filed. In this state of the case it was proper 
for the respondents to take their appeal at once. Silsby v. Foote, 20 How. 
290, 295. As the record on the appeal now stands, however, it does not 
appear that the entry was made. The motion to dismiss the appeal will 
therefore stand over, to allow the appellants time to move for a writ of 
certiorari to bring up the copy of minute-book of the clerk, so far as to 
show the entries contained in the certificate of the clerk which lias been 
used on the hearing. When thèse copies are brought on the record, the 
motion to dismiss will be denied, unless on further hearing there should 
appear grounds to support the motion which hâve not been already 
argued. 
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Heckman t?. Mackey. 
(Œreuii Court, S. D. Neuo York. October 11, 1887 ) 

1. CosTS — Lhatb to Sue as Poor Pbrson — In Fbdebal CotniTS. 

A non-resident, claiming to hâve a cause of action for damages for personal 
injuriés resulting from an accident happening in New York state, and caused 
by the négligence of défendant, a résident and citizen of that state, may be 
admitted to prosecute his action as a pauper in the fédéral courts sitting in 
that state ; the pauper act of New York neither in its original nor présent f orm 
eontaining any words importing a restriction of its privilèges to the résident 
poor 

2, Same— Leavb to Sue as Poob Pbeson— Ambndmbnt op Application. 

A pétition for admission to sue as a pauper setout that the plaintifl was a 
résident of New Jersey, but did not allège that he was a citizen of that state. 
The complaint, hpwever, contained a proper averment upon that point. Held, 
on motion to vacate an order granting the pétition, that the plaintifE should 
be allowed to file nune pro tune, as of the date of the présentation of the 
pétition, an affldavit setting f orth his cltizenship. 

On Motion to Vacate an Order Admitting Plaintiff to Sue as a Pauper. 
Wheeler & Gortis, for plaintiff. 
Jas. Stikeman, for défendant. 

Lacombb, J. Défendant moves to vacate an order heretofore granted 
on pétition, allowing plaintiff to prosecute this action as a pauper. Plain- 
tiff is a citizen and résident of New Jersey. It appears from the papers 
that he has sustained personal injuries, as the resuit of an accident caused , 
he contends, by defendant's négligence. Défendant is a citizen and rés- 
ident of New York, in which state the accident happened. Plaintiff is 
not worth more than $100, besides the wearing apparel and furniture 
necessary for himself and his family and the subject-matter of this action, 
and is unable to prosecute this action unless permitted to do so as a poor 
person. In support of this motion défendant refers to three spécial term 
décisions of the suprême, superior, and common pleas courts, respect- 
ively, (^Anon., 10 Abb. N. C. 80; Christian v. Gouge, Id. 82; Alexander 
V. Meyers, 8 Daly, 112,) holding that a non-resident may not sue in the 
state courts as a poor person. 

The practice of allowing paupers to hâve original writs and subpœnas 
gratis, and to hâve counsel and attorney assigned them without fee, and 
to be excused from paying costs when pîaintiffs, dates back to the reign of 
Henry VII. 3 Bl. Comm. c. 24. The provisions of the Revised Statutes 
and of the Code of Procédure are, in substance, a re-enactment of those 
contained in the original act; the limit of statutory poverty being raised 
between the Revision of 1812 and the Revision of 1830 from $20, the 
équivalent of the £5 of the English statute, to $100. The décisions above 
cited proceed in part upon the theory that the later statute, which re- 
quires- non-residents to furnish security for costs, is inconsistent with a 
policy which would allow an irresponsible non-resident to sue without 
even a liability for costs. In the suprême and superior court cases the 
causes of action arose in Pennsjdvania, of which state pîaintiffs were res- 
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idents. Iri the common pleas case both plaîntiff and défendants were 
citizens of Georgia, where the cause of action arose, ànd the décision ia 
based entirely on the proposition that "it is contrary to the policy of the 
law to encourage the bringing of actions in this state for torts committed 
in another state, where plaintifif and défendants are résidents of such 
other state, and were so when the wrong complained of was committed. 
If * * * such pérson choose to prosecute in a foreign tribunal, it 
should be under the usual liâbility for costs." 8 Daly, 112. The ques- 
tion has never been passed upon by an appellate state court. The state 
statute does not, either in Its original or présent form, contain any words 
importing a restriction of its privilèges to the résident poor, The words 
used are "a poor; person," without qualification. 

The attention of the learned judges who delivered the opinions above 
cited seems not to hâve been ealled to a distinction between the statutes be- 
fore them. The pauper act is concerned with liâbility; the non-resident 
^ct with security. Plaintiffs generally are liable for costs, and it is ex- 
•pected that they will respond for them out of their propertysituated within 
the jurisdiction of the state. Non-resideut plaintiffs, however, who are 
not supposed to hâve such property within the jurisdiction, are required 
to give security that they will so respond. This act, however, in no way 
enlarges their liâbility, nor is it necessarily inconsistent, with an act which 
relieves any partieular class from the obligation to respond for costs at 
ail. In the partieular case at bar the plaintiff cannot, so far as appears. 
Sue and make service of process in New Jersey, his native state. If the 
tul© contended for were adopted, he could not sue in the courts of the 
state where the wrong was done him; and if it were foUowed hère he 
would be left, solely because of his poverty, without any forum in which 
to vindicate his rights. Such a failure of justice should, if possible, be 
avoided. 

The practice in this court in civil causes, other than equity and ad- 
miralty causes, is, by section 914 of the Revised Statutes, conformed as 
near as may be to that in the state courts. This phrase, " as near as 
may be," was before the suprême court in the case of RaUroad Co. v. 
Horst, 93 U. S. 300, and the opinions expressed that the fédéral courts 
"had the power to reject, as congress doubtless expected they would do, 
any subordinate provisions in such state statutes which in their judg- 
ment would unwisely incumber the administration of the law, or tend 
to defeat the ends of justice in their tribunals." In the case at bar it is 
not even a question of disregarding a subordinate provision of a statute. 
The state act contains no language sustaining defendant's position, and 
the construction contended for has not been approved by any appellate 
tribunal of the state. Under thèse circumstances such construction may 
be rejected as tending in this case to defeat the ends of justice. 

Défendant further contends that the order should be vacated because 
the pétition states that the plaintiff is a reaident of the state of New Jer- 
sey, but does not state that he is a citizen of that state. Plaintiff is in 
fect both a citizen and résident of New Jersey, and the proper averment 
as to citizenship appears in his complaint. Under thèse circumstances. 
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the order should not be set aside for lack of jurisdîctîon, but the plaîn- 
tiflf may be allowed to file nunc pro tune, as of the date of Ihe présenta- 
tion of bis pétition, an affidavit setting forth bis citizenship. Upon the 
iiling of sucb affidavit, the motion to vacate the order allowing plaintiff 
to prosecute the action as a poor person is denied. 



SCHOLFIELD V. UnITED StATES. 

(District Court, D. Maryland. October 6, 1887 ) 

BLECJnoirs—SuPERvisoKs— Compensation. 

Held, that a superviser of élection, duly appointed under sections 2011 and 
2013, who had attended the registration of voters for 18 days, as required by 
section 2016, was entitled to tne maximum pay of $5 a day for not exceeding 
10 days, flxed by section 2031, notwithstanding a notice afterwards issued by| 
the attorney gênerai that the supervisors would be expected to perform their 
work within 5 days, and would be paid for only 5 days' service. 

(Spllabtts by the Court.) 

John E. Bennett, Jr. , for petitioner. 

Thomas G. Hayes, Dist. Atty. , for the United States. 

MoERis, J. The plaintiff bas brought this case against the United 
States, in the United States district court for the Maryland district, by 
filing his pétition in accordance with the act of congress of March 3, 1887, 
€.859, by which jurisdiction in cases against the United States is given to 
the district court where the ainount of the claim does not exceed $1,000, 
and the claim is founded upon the constitution and laws of the United 
States, (except pensions;) or upon any régulation of an executive depart- 
ment; or upon any contract, expressed or implied, with the government 
of the United States; or for damages, liquidated or unliquidated, in cases 
not sounding in tort, — in respect of which claims the party would be en- 
titled to redress against the United States, either in a court of law, equity , 
or admiralty, if the United States were suable. The plaintiff's pétition 
bas been duly served upon the district attorney of this district, and upon 
the attorney gênerai of the United States, as required by the act'of con- 
gress. 

The plaintiff allèges that there is due to him by the United States the 
sum of $25 for the balance of his compensation as a superviser of r^is- 
tration and élection prior to and during the congressional élection of 1886 
in the city of Baltimore; be having faithfully and diligently performed 
his duties, and being entitled to $5 per day for 10 days, and having been 
paid only $25, payment of the balance claimed by him having been re- 
fused. The answer of the United States admits ihat the plaintiff bas 
performed the services claimed for in his pétition; but dénies that he is 
entitled to receive more than the $25 already paid to him, for the reason 
that by a circular letter addressed by the attorney gênerai of the United 
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States to the marshal of the district, dated the fifteenth October, 1886, 
the marshaJ was directed to notify the supervisors that they would only 
receive $25. The plaintiff has demurred to the answer of the United 
States, and joinder in demurrer has been entered. 

FINDINGS OF FACT. 

1. I find that the petitioner was duly appointed and commîssioned 
superviser of élection for the Ninth ward of Baltimore city, in the stat« 
of Maryland, by the circuit court of the United States, on the fourth Sep- 
tember, 1886, in pursuance of sections 2011 and 2012, Rev. St., and 
the suppléments and amendments thereto, and that he duly qualified, 
and entered upon his duties. 

2. I find that the laws of Maryland governing registration for congres- 
sional and other élections in the city of Baltimore require the ofEcers of 
registration, for the purpose of correcting the lists of qualified voters, 
shall sit Tvith open doors in the several wards of the city, from 9 a. m. 
to 9 p. m. , for 15 successive days, commencing on the first Monday of 
September; and afterwards, for the purpose of revising the said lists, for 
three successive days, commencing on the first Monday of October. 

3. I find that the petitioner, in pursuance of his said appointment, 
and of the provisions of section 2016, Rev. St. U. S., which authorized 
and required him to attend at ail times and places fixed for the registra- 
tion of voters who, being registered, would be entitled to vote for a rep- 
résentative or delegate in cohgress, atid to personally inspect and scru- 
tinize such registration, did attend the said registration in the said ward 
for which he was appointed for 15 days in September, 1886, and for 3 
days in October, 1886, being October 4th, 6th, and 6th, in said year. 

4. I find that the United States marshal for this district, on the six- 
teenth October, 1886, received from the attorney gênerai of the United 
States a circular letter, in which he notified the marshal that "it is not 
expected that supervisors and deputy marshals will receive compensa- 
tion for more than five days' services, and they should be so informed. 
Within this time aU can ne done, it is thought, that ought to be." 

6. I find that the plaintiff was on duty and had perfonned 18 days 
of proper and necessary service as superviser before the circular letter of 
the attorney gênerai, relied upon in the answer of the United States, had 
been issued. 

CONCLUSION. 

V 

Section 2031 , Rev. St. U. S. , provides : "And there shall be allowed and 
paid to each superviser of élections * * * -vyho is appointed, and 
performs his duty, under the preceding provisions, compensation at the 
rate of five dollars per day for each day he is actually on duty, not ex- 
ceeding ten days." Under this law the plaintiff earned and is entitled to 
$50 compensation, and, having received but $25, 1 sustain the demurrer; 
and I do give judgment in lavor of the plaintiff, against the United 
States, for the sum of $25, with costs to the plaintiff, being the fées paid 
by him to the clerk of the court. 
v,32F.no.9— 37 
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Castner V. Magonb. Conant and others v. Samb. Avis and othera 

V. Same. 

{Circuit Court, S. D. Kew TorJc. November 7, 1887.) 

1. CusTOMS Dtjties— Action to Recotbb— Bill oi" PabticuiiABs— Sbkvicb of. 

Where plàintiS in an action to recover, f rom a collector of customs, duties 
alleged to baye been illegally exacted, fails to Berve a bill of particular» 
■within 80 days àf ter def endant's appearance, as required by section 3013, Rev. 
St., judgment of non pros. must be entered against him. 

2. Same. 

The court bas no power to grant an application by plaintifE for leave tO' 
serve a bill of particulars nunepro tuno after the expiration of 30 days from 
defendant's appearance. 
8. Same. 

Section 8018, Rev. St., is mandatory, not direetory, in its provisions. Pott v. 
Arthw, 15 Blatchf. 814, modifled and distinguished. 

^ 

Thèse three cases were suits against a collector of customs for the re- 
covery of duties paid in excess. Défendant appeared by attorney on 
August 17, X887. Plaintiffs procured from defendant's attorney exten- 
sions of time to serve tfaeir çomplaints, which were served on September 
3d, 1887, The bills of particulars were annexed to the copies of the 
çomplaints so served. Défendant moved for judgments of «on pros. , un- 
der section 3012, Rev. St. , ~.. 

Stephen A. WaVcer, U. S. Atty., and W. Wickham Smith, Asst. U. S. 
Atty., for the motion. 

Alexander P. Ketchum, contra. 

Lacombe, J. In thèse three cases motion is made by the défendant 
for judgment of non pros. against the plaintiffs, under section 3012, Rev. 
St. This motion is based upon an affidavit showing that the action is 
one to recover from the défendant duties alleged to hâve been errone- 
o^sly or illegaUy exacted by him as collector of customs . at the port of 
New York; that the défendant duly appeared by attorney on the seven- 
teenth of August, 1887, by the service upon the attorney for the plain- 
tiffs on said date of a notice of appearance; and that no bill of particu- 
lars, as required by section 3012, Rev. St. U. S., has ever been served, 
although the 30 days limited by the said section has long since expired. 
In opposition to defendant's motion, plaintiff in each case submits an 
affidavit by which the following facts appear: The 30-days limit by the 
section abôve cited was the sixteenth day of September, 1887, and on 
that day application was made for an extension of time to serve the com- 
plaint; pïaintiff's attorney supposing that his clerk had, in accordance 
with his instructions, obtained at the same lime an extension of time 
for the service of the bill of particulars. On the thirtieth of September, 
1887, and within the time covered by such extension, plaintiff served a 
copy of the com plaint, to which was annexed a bill of particulars. "Upon 
the argument of the motion in open court, the plaintiffs attorney applied 
for leave to serve a biU of particulars nunepro timc. 
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ît is unnecessary to consider the sufRciency or insufficiency of the ex- 
cuse preseiited in thèse cases. This court is without power to allow the 
service nuncpro tune of the bill of particulars required by section 3012, 
Eev. St. The décision in Pottv^ Arthur, 15 Blatchf. 314, is authority 
only for the allowance of amendments as to some formai matter not in- 
volving any substantial right of the défendant, and then only undef pe- 
culiar circumstances. The statement in the opinion that the etatute was 
"directory merely " is an obiter dictum, and has not been foUowed in this 
court to the extent of aUowing bills of particulars to be served subséquent 
to the date named in the statuts. A similar application to that of the 
plaintiff was denied by Judge Wallace in Schvnetering v. Hedden, (Feb- 
Tuary, 1887, not reported,) upon the ground that the court had no power 
to grant such relief. 

The application of the plaintiffs for leave to serve bills of particulars 
nuncpro tune is therefore denied, and defendant's motion for judgment 
of non pros. is granted. 



Warren and others, Assignées, etc., v. Buenham. 

(Circuit Court. JV. D. Nmo Tork. October 24, 1887.) 

ï. Sbt-Off and Countee-Claim— Paetnbeship AccotnîTraa — Bankeupt Paet- 

. NBB. 

A Suivent flrm of which a bankrupt îb a member may set ofE against a debt 
due the bankrupt a debt due by the bankrupt to the ârm. 
3. Paetnbeship— AccotwTiNG — Bankeupt Paetnee— Feaud cf. 

Where a member of a flrm obtained Indorsements from ancther member of 
the flrm, of certain negotiable paper, upon a représentation that he was to 
use such paper for the beneflt of the flrm, but in fact used it for his individ- 
nal purposes, and afterwards became bankrupt, the flrm remaining solvent, 
the amount so obtained by the bankrupt is a proper charge against him, and 
in f avor of the flrm. 
8. Samb — AccouNTiNO — Bankbupt Paetnbb — Adtances to. 

In an action brought by the assignées of a person who is a bankrupt Individ- 
ually, but a member of a solvent flrm, against the other member of the flrm, 
for an accountin^, the défendant may properly claim to his crédit amounts 
advaneed by him individually to such bankrupt. 
4 CosTs— Paetneeship— AccotriîfTiNG. 

Costs in such action, like other équitable actions, may be awarded to the 
Buccessf ul party. 

In Equity. 

The complainants are assignées in bankruptcy of one Lazarus S. Ham- 
mond. Hammond was engaged in business as an individual banker at 
Cape Vincent, New York. He was also, as an equal copartner with the 
défendant, engaged in carrying on the grain and produce business at the 
same place, under the firm name of Hammond & Burnham. He was 
also, as a member of the firm of Doty, Hammond & Co., engaged in the 
produce commission business in the city of New York. Hammond be- 
came a bankrupt, but the firm of Hammond & Burnham remained solv- 
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ent. Burnham was în no way connectée! with Hammond in the bank- 
ing business. At the time of the failure, Hammond, as an individual 
banker, was indebted to the firm of Hammond & Burnham, and the firm 
was indebted to hin}, on partnership transactions. Prior to the failure, 
the firm of Hammond & Burnham was indebted to the Oneida National 
Bank in about the sum of $15,000. Hammond represented to Burnham 
that he had no funds with which to meet this indebtedness, and requested 
Burnham to indorse two drafts in blank, representing that he could then 
raise the necessary amount. Relying upon thèse représentations, Burn- 
ham indorsed the drafts. The drafts were aecepted by Doty, Hammond 
& Co. after the sum of $5,000 was inserted in each, and the money ob- 
tained thereon was applied by Hammond to his own use. Prior to the 
failure, Hammond was indebted to Burnham individually in the sum 
of about $5,000. This action was commenced by the assignées to ob- 
tain an aceounting, upon the theory that the défendant was indebted to 
them in a large amount. The master pro hac vke, to whom the matter 
was referred, reported in favor of the défendant upon ail the issues, ex- 
cept that he refused to allow in the account the individual indebtedness 
of the bankmpt to Burnham. 

J. B. Broohs, for complainants. 

L. J. Dorwin, for défendant. 

CoxE, J. This action comes before the court upon exceptions filed 
by both parties to the report of the master pro hac vice. I hâve carefully 
read this report, and am of the opinion that the findings of fact and con- 
clusions of law are correct. 

The principal controversy arises over the right of a sol vent firm, of 
which the bankrupt was a member, to set off against a debt due the 
hankrupt a debt due from the bankrupt to the firm. The allowance of 
this set-off was in conformity with the law, and is abundantly supported 
by authority . The finding of the master with référence to the two drafts 
drawn by the bankrupt on Doty, Hammond & Co., and indorsed by the 
défendant, is sustained by the proof. The drafts were obtained from the 
défendant upon the représentation that they were necessary to pay a 
partnership indebtedness. The bankrupt applied them to his own use. 
The amount paid by the défendant upon thèse drafts was properly 
charged against the bankrupt in the account. I see no objection to the 
allowance and addition to the account of the individual indebtedness of 
the bankrupt to the défendant. If the balance on the aceounting had 
been in favor of the bankrupt, the sums found by the master in the six- 
teenth item of his report could bave been set off against it. In re Voet- 
ter, 4 Fed. Rep. 632, and cases cited. No injury will be donc by per- 
mitting thèse amounts to be added to the sum found due by the master, 
and ail difiSculties which might arise under the statute of limitations 
will thus be avoided. 

Upon the question of costs, I see nothing to distinguish this case from 
other équitable actions, or exempt it fcom the rule which awards costs 
to the successful party. 
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The exceptions of the complainants are overruled, and judgment is 
awarded in conformity with the provisions of the report, except that the 
individual indebtedness of the bankrupt to the défendant, aniounting to 
$5,144.84 and interest, may be added to the sum found due by the 
master. 



RiCKAKD V. BaENEY. 

{Oircuit Court, 8. D. New York. October 17, 1887.) 

1. CusTOM DuTiES — Action to Ebcover — Amendmeht of Bili. — Lapbe of 

Time. 

An action against the collecter to recover excess of duties paid under pro- 
test was begun January, 1866. The bill of particulars was served the follow- 
ing February, an amended bill in December of the same year, and a further 
amended bill November 8, 1883. The earliest entry was of date April 39, 1861. 
In the latter part of 1887 the plaintiiï moved to further amend. Neither the 
merchandise, the vessel, nor the dates of invoice, entry, paymeht, or protest, 
were, as to the items forming the subject of the motion, stated in the bill. In 
fact, the dates, as proposed, were "January, 1861." Beld that, although un- 
der Rev. Bt. U. S. ^ 954, providing for amendments for defects of form, the 
court had power to allow amendments of the bill of particulars after the 30 
days limited by Rev. St. U. S. § 3013, the discrétion was to be exercised only 
in extrême cases, and the plaintifl was not within the rule. 

2. Same. 

The act of congress of February 18, 1867, provides (section 1) that ail such 
suits or prosecutions as hâve been or shall be commenced under any prior 
acts of congress repealed or supplied by the act of July 18, 1866, for acts com- 
mitted previous to that date, shall be tried and disposed of, etc., as if the act 
of July 18th, had not been passed. Section 26 of that act, requiring service of 
a bill of particulars in actions to recover excess of duties paid under protest 
within 30 days after notice of defendant's appearance, was re-enacted in Rev 
St. 8 3013. Held, that the question of the repeal of Rev. St. § 8013, by the act 
of February 18, 1867, was not bef ore the court on a motion to amend such bill 
of particulars. 
8. Same— Action to Récoveb— Notice— Sufficienot. 

The original bill of particulars had the following phrase at the bottom: "B. 
and O. E. Above intended to include ail entries upon which duties and fées 
were paid by plaintiffi to défendant between April 8, 1861, and September 8, 
1864" £êW, that the sufBciency of the notice was tobedetermined on the trial, 
and not on motion to amend the bill of particulars. 

Action to Recover Excess of Duties paid under protest. On motion 
to amend bill of particulars. 

Alrwon W. Griswold, for the motion. 

Stephen A. Waïker, U. S. Atty., and Thomas Greenwood, Asst. U. S. 
Atty., opposed. 

Lacombe, J. This action was begun in January, 1866. A bill of 
particulars was served in February, 1866, an amended bill in Decem- 
ber, 1866, and a further amended bill on November 3, 1882. This 
last bill setsforth the plaintiff's claim as for "excess of duty paid under 
protest on wor-sted and doth dress goods above 35 per cent., and for 
excess of fées paid for oaths to entries, stamps on invoices, and orderfl 
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from one department of the custom-house to another, on importations 
upon which such duties and fées were paid by plaintiffto défendant by 
the foUowing vessels." Then follows the name of the importer, and an 
'eûumeration of thenames of the vessels and dates of entry. A motion 
is now made to amend this bill of particulars by insertingaftertheword 
"worsted"thewords,"mousselinedelainesabovel9 percent., "and also to 
insert at the head of the list of èntries those of, "Australasian, January, 
1861," and "Palestine, January, 1861." The earliest entiy now on the 
list is under date of April 29, 1861. In support of the application, 
plaintiff refers to three décisions of this court, viz. : Marks v. Bamey, 
Kawpe V. Bamey, and Kemys v. Redfidd. Mère décisions, unaccom- 
panied as are thèse with any expression of opinion, are unsatisfactory 
précédents. An examination of the papers in thèse three cases, how- 
ever, does not indicate that they gato thelength which counsel con tends 
for." In the first ttvo plaintiff sought leave to amend by includingas to 
each of several importations already enumerated a claim for excess of 
fées in addition to excess of duties. This was only changing the amount 
stated to be due under causes of action already enumerated; it did not 
add to the enumeration a distinct and separate cause of action. Bartels 
V. Scketl, 16 Fed. Rep. 341. In Kemys v. Redfield the amendment was 
allowed after verdict, and then only upon a stipulation by plaintifFs that 
they would set aside the verdict if défendant so desired. Manifestly 
this was a peculiar case in which relief was accorded to both parties. 

In the absence of any controUing authority in support of the présent 
application, it should be denied. The provision of the statute requiring 
a bill of particulars when demanded by the défendant in thèse cases is a 
salutary one, manifestly intended to restrict the importer to his original 
claim, without such modifications as subséquent décisions or a more care- 
ful examination of the facts might induce him to advance. From and 
after the 30 days limited by the statute, the défendant is entitled to be 
advised as to what issue he is to try. It is true that it has been held in 
this circuit that the court has power, under section 954, to allow amend- 
nients to a bUl of particulars after the thirty days, {Pott v. Arthur, 15 
Blatchf. 314,) but that discrétion will be exercised only in extrême cases, 
and not to the extent of making the provisions of section 3012 practically 
of no effect. In the case last cited the original bill contained ail the 
particulars required by section 3012 except the dates of the invoices. 
It was received and retained by defendant's attorney without notice that 
it would not be accepted as sufficient, and defendant's attorney subse- 
quently treatéd the action as one to be tried, and as one in which a proper 
bill of particulars had been served in time by serving notice of trial. 
Under thèse circumstances plaintiff was allowed to insert the dates of 
the invoices. Hère neither the merchandise, the vessel, nor the dates 
of invoice, entry, payment, or protest, are, as to the two items forming 
the subject of this motion, stated in the bill. Intermediate the service 
of the first bill of particulars and the service of the moving papers, a 
period of 21 years, there has been nothing done by the plaintiff to notify 
the défendant that any claim was made on mousseline delaines or on 
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importations by thèse vessels on the dates specified. The considérations 
which induced the décision in Pott v. Arthur are not found in this case. 

It is further contended by the plaintiff that the phrase at the bottom 
of the bill of particulars, "E. & 0. E. Above intended to include ail 
entries upon which duties and fées were paid by plaintiff to défendant 
between April 8, 1861 , and September 8, 1864," is sufficient notice. Its 
sufiiciency should properly be determined on the trial. If it is sufficient, 
this motion is unnecessary. 

The plaintiff further contends that his suit is covered by the act of 
February 18, 1867; that, therefore, the provisions of section 3012 do 
not apply; and that no detailed bill need be served. This question is 
not before the court on the présent motion. It will corne up for décis- 
ion when plaintiff seeks to recover without having first served such de- 
tailed bill. If a bill in the form of the one last served by him is essen- 
tial to his recovery, he cannot be allowed to amend it in the particulars 
asked for after this lapse of time. Motion denied. 



Jn re Extradition of Herkk. 
(Disù'iet Court, D. Minnesota. November 16, 1887.) , 

1. EXTBAMTION— WaEBANT— AGEKT OP rOHBlGN GOVEENMKNT. 

A complaint made before a United States commissioner, upon -which a war- 
rant issues for the arrest and extradition of a fugitive from justice, is ffttally 
defective if it does notshow on its face that theperson malcingit was an -agent 
or représentative of the foreign government. 

2. Samb—Wakbant— Sanction of ExBouTrvE. 

Under the extradition treaty of 1842, between the United Btates and Great 
Britain, the sanction of the executive department of Btate is necessarjr, as an 
initiative step, for the surrender of an alleged fugitive, in order to give the 
commissioner jurisdiction; and where no mandate has issued showing a réq- 
uisition dul^ made upon tlie executive authority of this government, the ex- 
tradition will not be granted. ' ' 

On Habeas Ccrpm. 

Ryan, FaunUeroy & Kerr, for Herris. 

Dist. Atty. Baxûr. contra. 

Nelson, J. There are defects in the proceedings for extradition of 
John Karl Herris, an alleged fugitive from justice of the province of On- 
tario, in the dominion of Canada, which entitle the prisoner to a discharge 
from arrest, for the reason that the commissioner had no jurisdiction to 
act in the matter. 

1. The complaint upon which the commissioner issued a warrant, 
nowhere on its face shows that the person who made it was an agent or 
représentative of the foreign government. 

2. No mandate issued, showing a réquisition duly made upon the 
executive authority of this govemment, for the surrender. 
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I have had occasion often to express my views on the questions uuder 
considération; and, until a décision binding on this court is made ad- 
verse to my ru]ing in previous cases, I shall détermine, as heretofore, 
that the sanction of the executive department, as an initiative step for 
the surrender of an alleged fugitive, is necessary to thé jurisdiction of 
the commissioner. The opinion of the late Mr. Justice Nelson, of the 
United States suprême court, concurred in hy the then Chief Justice 
Taney and Mr. Justice Daniel (see In re Kaine, 14 How. 129) commends 
itself to my judgment as a Sound interprétation of the treaty of 1842, be- 
tween the United States and Great Britain and the law of congress, and 
I have folio wed it. 

Again, the com plaint is made, under oath to the commissioner, by 
James Wilson Murray, and is in the foUowing words: 

" United States of America, District of Minnesota — ss.: Before me, "W". 
A. Spencer, a commissioner of the circuit court of the United States in and 
for said district, and dulj authorized by said court to issue warrants for the 
arrest of fugitives from justice of foreign governments, personally came 
James "Wilson Murray, who, being duly sworn, upon his oath says that oue 
John Karl Herris did, on the thirteenth day of June, A. D. 1^87, at the 
county of Waterloo, in the province of Ontario, in the dominion of Canada, 
within the jurisdiction and government of said dominion of Canada, and her 
Britannic Majesty, commit the crime of forgery, that is to say: The said 
John Karl Herris did, at the time and place aforesaid, unlawfully, wrong- 
f ully, and feloniously forge a certain promissory note for eight hundred dol- 
lars, ($800,) dated June 13, A. D. 1887, and payable three months after the 
date thereof, and purporting to have been made by Peter L. Siteweller in 
favor of J. K. Herris and John Herris, by writing and signing the name of 
ttie said Peter L. Siteweller to the said promissory note, with intent to de- 
fràud. That the said John Karl Herris is a fugitive from the justice of the 
said dominion of Canada, and province of Ontario, and the said her Britannic 
Majesty, and did, on or about June 13, A. D. 1887, fiée into the jurisdiction 
of the United States for the purpose of seeking an asylum, and that the 
Crime with which the said John Karl Herris is charged is one embraced in 
the treaty of extradition betweeh the United States and her Britannic Majesty, 
dated August 9, A. D. 1842. J W. Mureay. 

"Subscribed and sworn to before me this twenty-ninth day of September, 
A. D. 1887. Wm. a. Spencee, United States Commissioner." 

It does not appear in this complaint that the déponent was an officer 
of, or a représentative or agent of, the Canadian dominion; nor is there 
any récital in the warrant that it issued upon the complaint of the duly 
accredited agent of that government. The complaint at least should pur- 
port to be made by an officer or agent of the foreign government. 

Prisoner is discharged. 
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American Box Machine Co. v. Day and others. 

^Circuit Court, E, D. Pmnayhariia. May 18, 1887.) 

Patents foe Inventions— Lbttbks Patent No. 298,879— Noteltt—Combina- 
TiON DP Old Devices. 

Letters patent No. 398,879 were granted to Gordon Monroe, May 30, 1884, 
for "Box Covering and Trimming Machine. " The claims in the patent were 
for a new ànd userul combination of old devices. Held, that the combination 
poBsessed patentable novelty, and the patent was valid. 

In Equity. 

Eedding, Wetmore & Jenner, for eomplaînant 

Moon & Blisa, for respondents. 

Butler, J. A very fewr words will express ail we désire ta say in this 
case. The suit — as now pressed — is for infringement of claims 2 and 3 
of letters patent No. 298,879, issued to Gordon Monroe, May 20, 1884, 
for "Box Covering and Trimming Machine." Thèse claims are for the 
machine itself, which consists of a combination of old devices. The dé- 
fense is twofold , — want of patentable novel ty and non-infringement. The 
presumption in favor of patentable novelty — arising from the patent — 
must be allowed to stand until overbome by countervailing proof, certain 
and convincing. Such proof we do not find in the case. To discuss and 
contrast the several exhibits relied upon by the défendants, and thecon- 
flicting testimony of witnesses, would serve no useful purpose. It is sut- 
ficient to say that the évidence does not show such a prior state of the 
art as would justify a finding against the patent. The combination seems 
to be new, highly useful, and, we think, shows invention. There can 
be little, if any, room to doubt that the défendants' machine is substan- 
tially like the plaintifTs. It embraces the same éléments, (or their nie- 
chanical équivalents,) combined in the sanie manner, and opérâtes in the 
same way. The circumstance that its pasting-cylinder may be an im- 
provement on the plaintifFs is unimportant. Notwithstanding the ear- 
nestness and ability with which the défense was presented, a careful ex- 
amination of the case has led us to this conclusion. 

A decree must be entered for the plaintiff as above indicated. 



Hammerschlag Manuf'g C!o. v. Bancroft. 

(Circuit Court, N. 1). Minois. BeptemberB, 1887.) 

1. Patents fob Inventions — Waxins Papeb— Hammebschlag and Stenhoube 
Inventions. 

The fifth claim of reissued letters patent No. 8,460, October 23, 1878, to Sjeg- 
frie'd Hammerschlag is for a "method * * * of waxing paper, consisting 
in spreading the wax upon the surface, heating the paper from the opposite 
side to spread and fuse the wax into the fabric of the paper, removing the 
surplus wax, and remelting and polishing the wax upon the paper. * * *" 
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The paper is passed over and in contact with a keated revolving cylinder, 
partly submerged in a vat of melted paraffine, then over a scraper, and lastly 
over a polisliing roller. A scraper is also applied to the cylinder, between the 
wax-trougli and the place of contact with the paper. In the Stenhouse En- 
glish patents grautecf in 1Ç63, and the Ameripan patent No. 97,983, to Cheney 
and Milliken, assignées of Stenhouse, December 14, 1869, one method of coat- 
ing or impregnating f abrics with paraffine, to render them less liable to decay, 
and less pervious to air and liquids, was by passing them over one or more 
hot metallic rollers, working in a bath of paraffine; the amount of paraffine 
applied tp the rollers being regulated by a gauger or knife or brush, and the 
incorporation of the paraffine into the fabric beingefEected by hot rollers, 
which also removed any excess of paraffine. Another method was to stretch 
the fabric on a heated metallic surface, and rub over it a flat block of paraffine, 
then compressing by a hot flat-iron or hot reliera. Held, that the Stenhouse 
invention was no anticipation of the Hammerschlag invention; foUowing 
Sammerschlag v. Scamom, 1 Ped. Bep. 584 

2. BAMB— iNFRtNGEMENT. 

In defendant's machine the paper is passed from the supply réel under a 

heated pipe submerged in paraffine, then up between two cylinders or squeeze- 

rollers locatéd over thè -vat of paraffine ; the process of waxing paper being by 

beat, presâure, and friction, substantially as in plaintiff's process. Held an 

. Infringement of the flfthclaim of plaintiS's patent. 

8. Samb— Pboobsb oh Abt. 

The plaintifiE's patent being for a process or an art, it is not limited to the 
particular means described in the patent for carrying eut the process. 

In Chancery. 

Boscoe GonHingy Frosi, & Ooe, and Jesse A. BaMwin, for complainant. 

John Q, ElUott a,nd Lysander Hill, for défendant. 

Geesham, J. Ttis suit is brought to enjoin the défendant from in- 
fi?inging the fifth elaim of reissued letters patent No. 8,460, issued Octo- 
ber 22, 1878, to Siegfried Hammerschlag, complainant's assigner; also 
the first, third, and fourth claims of letters patent No. 217,280, granted 
on the second day of June, 1879, to the same person, and by him as- 
signedto the complainant. The fifth claim in the reissue is identical 
with the second claim in the original patent. Gage v. Heiring, 107 U. 
8.640, 2 Sup. et. Rep. 819. 

After argument of counselj Judge Blodgett granted a preliminary in- 
junction against the défendant on ail the claims. The complainant's 
chief reliance is upon the fiftb claim in the reissue, which is for a process 
of waxing paper by machinery. I do not understand that any relief is 
expected upon the other patent, (No. 217,280,") which is for an improve- 
ment in machinery for waxing paper, and no further attention will be 
given it. The answer contains the usual défenses, but those chiefly re- 
lied on are anticipation by a large number of machines and patents, 
both American and foreign, and non-infringement. The fifth claim of 
the reissue is as foUows: 

"The method herein set forth of waxing paper, consisting in spreading the 
,wax upon the surface, heating the paper from the opposite aide to spread and 
fuse the wax into the fabric of the paper, removing the surplus wax, and re- 
melting and polishing the Àrax upon the paper, substantially as set fqrth." 

The paper is pa.ssed from a supply réel over and in contact with a 
heated cylinder, which revolves partly submerged in a vat containing 
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melted paraffine, thus receiving the wax, to and over a heated roller 
which diffuses the wax equally, then to and pver a scraper which removes 
the surplus wax, and finally to and over a polishing roller. A scraper 
is also attached to the cylinder that takes up the melted paraffine and 
applies it to the paper, and this scraper is applied between the wax^ 
trough and the place of contact with the paper, for the purposeof remov- 
ing surplus wax, and distributing the renîaining wax uniformly over tlie 
cylinder. A full description of the process, step by step, and the means 
of carrying it out, will be found in Hammerschlag v. Scamoni, 7 Fed. 
Rep. 684. In an elaborate opinion in that case, Judge Blatchford held 
that Hammerschlag's invention was new and useful; that he was a pio- 
neer in the art, — the creator of a new industry or article of commerce; 
and in sustaining the fifth claim gave it a broad and libéral construction. 
This décision was followed in the Third circuit {Hammerschlag v. Gar- 
rett, 9 Fed. Rep. 43) by Judge Butlek, the circuit judge concurring; 
also by Judge Lowell in the First circuit, in Hammerschlag v. Wood, 18 
Fed. Rep. 176. 

In referring to the broad construction given to the fifth claim by Judge 
Blatchfoed, Judge Lowell said: "I am myself of opinion ttiat the 
claim niay and should hâve this libéral construction." It is true that, 
on a motion in Hammerschlag v. Garrett to commit the défendant for con- 
tempt, the court held the fifth claim was not entitled to the libéral con- 
struction given to it in the Scamoni Case; but on a similar motion in the 
latter case, before Judge Blaïchfobd, he adhered to this first interpré- 
tation of this claim, and held that dipping the web itself into a bath 
of wax, instead of dipping the cylinder into the bath, and Carrying the 
paper oVër the cylinder, was an infringement of the fifth claim. It is 
not necessary to refer to other cases for infringement of the fifth claim, 
in someof which the compilainant obtained prelimiuary or perpétuai in- 
junctions, while failing in others, on the grôund, however, that the 
proofdid not show infringement. 

The two English patents granted to John StenhOusè in 1862, and the 
American patent, No. 97,983, granted to Cheney and Milliken, as as- 
signées of Stenhouse, December 14, 1869, are relied on hère, as they 
wère in the three cases above cited, as a complète anticipation of the 
Hammerschlag invention. Other patents and machines are also relied 
on as ànticipating défenses; but I shall not notice them further than to 
say that if the fifth claim, broadly interpreted as it was by Judges Blatcsh- 
FOED and Lowëll, was not anticipated by Stenhouse, it was not antici- 
pated at ail. The Stenhouse invention was for a new improvement in 
rendering wood, leather, paper, and textile fabrics less pervious to air 
and liquids, and less liable to decay, by coating or impregnatihg them 
with paraffine. In one of bis spécifications, Stenhouse thus speaks of 
bis invention: 

"One way in which I treat leather and textile fabrics is as follows: I take 
a plate of ii-on or other métal, the upper surface of which is quite dejan, and 
fehîB I heat to a température o£ 130 to 250 Fahrenheit, or even higher if desir^ 
able, either by placingit over a suitable furnace, or by means of low or high 
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pressure steaili, or a metallic or other bath. On this plate I stretch out the 
cloth or leather which I wish to coat or impregnate, and hold it tight and flat, 
by means of a frame, or some other suitable arrangement. When it bas be- 
come suffloiently warm to soften or melt the paralflne easily, I then rub over 
it, on the wrong aide of the cloth, a flat rectangular block of solid paraffine, sô 
as to coat its surface as evenly as possible. The cloth is then strongly com- 
pressed by means of, a hot flat-iron or hot rollers, or other suitable arrange- 
ment, in order to distribute the paraffine more equally among the fibres. 
* * * This plan will serve also for preparing water-proof paper. A thor- 
ough incorporation of the paraffine with the cloth is completed by calender- 
ing between hot metallic rollers, as in the previous case. * * * When 
fabries of considérable length hâve to be treated with paraffine, the process 
can be made cbntinuous by passing them over one or more hot metallic rollers 
coated with paraffine from working in a bath of that substance. The excess 
of paraffine is removed by means of what is called a gauge-spreader, having a 
gauger _,or knife fixed about it, and f urnished with screws so as to regulate 
the ampnnt of paraffine applied to the rollers. The amount of paraffine eau 
also be fegulated by means of a brush or similar apparatus, also acting on a 
roUer ; the thorough incorporation of the paraffine into the fabric belng subse- 
quently completed with hot rollers, by means of which any excess of paraffine 
can ajso be removed." 

Judge Blatchford held that there was nothing in the Stenhouse pat- 
ents which anticipated reissùed patent No. 8,460. 

It is insisted by the defendant's counsel that no drawings of a ma- 
chine in accordance with the Stenhouse patents were shown to Judge 
Blatchfoep, and Judge Loweix, and that they held the Hammerschlag 
invention was uot disclosed in the Stenhouse patents without under- 
standing those patents, or the prior state of the art. The défendant can- 
not thus avoid the force of the opinions of thèse two learned judges. In 
disposing of the contempt motion in the Scamoni Case, Judge JSlatoh- 
FOED again considered the reissùed patent and the Stenhouse patents, 
and stated that, while no drawings accompanied the latter, he had care- 
fuUy examined the spécifications. 

The défendant makes waxed paper on two machines, which are so 
nearly alike that they need not be noticed separately, He passes a web 
of paper from a supply réel under a heated pipe or guide, which is sub- 
merged in a bath of paraffine, and then passes the paper up between two 
cylinders or squeeze-roilers which are located over a vat containing the 
melted paraffine. Thèse squeeze-roilers remove the surplus wax, force 
the wax into the fibre of the paper, and smooth or polish the surface. 
In short, the défendant, by his machines, makes waxed. paper by the 
action of beat, pressure, and friction; the process being substantially 
the same as the process covered by the fifth claim under the broad con- 
struction already referred to. The complainant's expert witness, Knight, 
in'speaking of the defendant's machines and process, says: 

"Eeferring to the fifth claim in reissue No. 8,460 and complainant'a ex- 
hibits ' Bancroft Patent' and ' Bancroft Machine No. 2,' I find that the op- 
ération of the machine made in accordance with said exhibits would carry 
out the process potntedout in said fifth claim in ail its essential conditions of 
spreading and forcing the wax upon and through the paper, removing surplus 
wax, and smoothing the surface by the combined agency of beat, pressure, and 
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friction. In the words of Judge Lowell, I flnd that the wax is spread, equal- 
ized, polished, and difEused by the defendant's machine. The lower roUer, 
or cylinder, In defendant's machine is described in the exhibit ' Bancroft Pat- 
ent' as of polished métal. In the exhibit 'Bancroft Machine No. 2,' it is 
shown hollow, and conneets with steam-pipes, which serve to beat the bath 
of melted wax, and to remelt the wax, and to smooth the surface of the waxed 
paper after it leaves the pressure rolls; whilethe upper pressure cylinder or 
roUer is described in the exhibit ' Bancroft Patent ' covered with a jacket of 
rubber, or other suitable material, and suitable means are provided for carry- 
ing the web of paper under the surface of the melted wax in the bath, as in 
several other meehanisms which hâve been enjoined in the course of litiga- 
tion under the flfth claim in question. The manifest and necessary effect of 
the apparatus shown and described in the exhibit 'Bancroft Patent,' and rep- 
resented in the exhibit ' Bancroft Machine No. 2,' will thus be to spread and 
diffuse the wax on and through the paper, to remove surplus wax, and smooth 
the surface of the waxed paper, bythe combined agency of beat, pressure, and 
friction; and the defendant's apparatus, therefore, in my opinion, carries ont 
ail the essential conditions of the art or process pointed out in said flfth claim 
of reissued patent 8,460. " 

Adopting, as I do, the broad construction that has been given to the 
fifth claim, I think this witness was correct in saying that the défendant 
makes waxed paper by a method which is essentially the same as the 
Hammerschlag process. 

One of the reasons urged against the identity of the two processes, 
and against infringement of the fifth claim, is that the défendant passes 
the paper under a relier submerged in a bath of paraffine, thus applying 
the wax to both surfaces of the paper, and then passing it through two 
squeeze-roUers located over the vat. The défendant may not observe the 
same order in the various steps of the process that we find described in 
the reissued patent, but it does not folio w that the processes are différ- 
ent because the various steps do not succeed each other in precisely the 
same order. The invention being for a process or an art, the inventor 
was not restricted to the particular means described in bis patent for 
carrying out his process. 

In speaking of the defendant's machine and process, in Hammerschlag 
V. Wood, Judge Lowell said: 

"The defendant's machine, considered as a corabination of particular de- 
vices, differs somewhat trom that. of the patent, and is more simple; it gets 
rid of one cylinder. The principal difiEerence is that it passes the web through 
the bath directly, instead of passing the cylinder through it, and then passing 
the paper over the cylinder. I find, however, that the wax is spread, equal- 
ized, polished, and difEused by the defendant's machine, and, if the flfth daim 
of reissued 8,460 is to hâve the broad interprétation which Judge Blatch- 
FOED appears to me to give it, it is done in a substantialJy similar way." 

The record in this case contains the same évidence, in the way of al- 
leged anticipating machines and patents, that has been before the courts 
in prior suits involving the validity of the claim in question, and addi- 
tional cumulative évidence of the same character. 

It may be that, with the Stenhouse machines, and other devices de- 
scribed in the record are capable of being used to some extent in waxing 
paper, and that with slight modification some of them could be used 
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successfuUy for that purpose; but the évidence shows ttat, prior to the 
Hammèrsehlag invention, the supply of waxed paper was limited and 
expensive, and imperfect in quality. It remained for Hammèrsehlag to 
devise a means or process of producing an article superior in quality and 
finish to anything that had been previously produced, and in quantities 
and at priées which brought it within the reach of the public. His pat- 
ent has been sustained by the courts in a number of contested cases; and 
a proper regard fôr uniformity of décision, especially in litigation of 
this character, should incline other courts to hold the patent valid 
against the same, or substantially the same, défenses, until ail contro- 
versy over its validity is put at rest by a decree of the suprême court of 
the United States. 



Landesmann V. JoNASSON Eud othcrs. 

{Oireuit Gowrt, 8, D. New York. September 4, 1887.) 

Patents m)ii IntSntions— Imphovembnt in Cloaks— Invention. 

In letters patent No. 296,021, of April 1, 1884, to Jacob Landesmann, for an 
improyemeat in that class of ladies' cloaks known as " Russlan Circulars, " tbe 
improvement consists in extending the inner front parts to the back seams, 
making a close fltting waist, and leaving the outer part loose and flowing. 
Held, that the improvement was not patentable, neither the tight-fltting gar- 
ment nor the outside part being new, and the ordinary skill; of those practic- 
ing the art of cloak-making being adéquate to put the two together. 

In Equity. 

M. B. Philipp, for orator. 

Wm. A. Jenner, ÎOT défendants. 

Wheeler, J. This suit is brought upon letters patent No. 296,021, 
dtited April 1, 1884,- and granted to the orator for an improvement in 
that class ôf ladies' cloaks known as "Russian Circulars," which consists 
in extending the inner front parts to the back seams, making a close- 
fitting waist, and leaving the outer part loose and flowing. The défenses 
set up and reliëd upon are that this improvement does not constitute a 
patentable invention; and that, if it does, the orator was not the first in- 
ventor. The statute authorizing the grant of patents seems to contem- 
plate that the invention for which a patent may be granted must be out- 
side of the ordinary skill of those who practice the art to which the 
invention belongs. Rev. St. U. S. § 4888. There were among those 
practicing this art designers of styles for fashion, as well as for the com- 
iort of the wearers, and makers to carry out the designs. There were 
cloaks withclose-fitting waists before, as well as thèse on which the im- 
provement was made with the flowing outer portions. What was ac- 
complished, and what was claimed in the patent, was the putting of a 
tight waist into a Russian circular in place of the former loose waist. 
This néw! ôtyle appears to hâve gone into extensivé use for a: time, aad 
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was fasliionable. After a while the fàshion changed, and tliey went 
coniparatively out of use. The question upon this part of the case ap- 
pears to be whether this change made in this style of cloaks belonged to 
the genius of an inventor or to the skill and taste of a designer and 
maker. Thèse cloaks were warmer, and more convenient in some re- 
spects, than Russian circulars of the former styles; but apart from their 
style they do not appear to hâve had any superiority in comfort or con- 
venienee over other cloaks known and in use. This was new, and if 
«verything new was patentable this would be; but every new thing is not 
patentable. It must be new and useful, substantially. Rev. St. § 4886 ; 
Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. Rep. 225; Slawson 
V. Grand StreaR. Co., 107 U. S. 649, 2 Sup. Ct. Rep. 663; HoUister v. 
Bmedict, 113 U. S. 59, 5 Sup. Ct. Rep. 717; Thompson v. Boisselier, 114 
U. S. 1, 5 Sup. Ct. Rep. 1042; Gardner v. Herz, 118 U. S. 180, 6 Sup. 
Ct. Rep. 1027; Pomace Holder Co. v. Fa-gumi, 119 U. S. 335, 7 Sup. 
Ct. Rep. 882. 

If the designer of such cloaks thought that a close-fitting waist in a 
Russian circular would be désirable, the skill of a cloak-màker would 
readily devise one. The waist, when constructed according to the method 
of the patent, does not appear to be différent from ordinary close-fitting 
■waists. The tight-fitting garment was not new, and the outside part 
was not new, and the ordinary skiU of those practicing the art of cloak- 
jnaking would appear to be adéquate to putting them together. On 
much considération, what the patent was granted for appears to fell with- 
-out the domain of patentable invention. Upon this conclusion, and the 
authorities cited, the bill of complaint cannot be maintained. This re- 
suit makes the détermination of the question of priority unnecessary. 

Let there be a decree dismissing the bill of complaint, with costs. 



Uhitbd States v. American Bell Tel. Co. and othera.^ 
{Gwcuil Court, D. Massachusetts. September 36, 1887.) 

TaTENTS FOK iNTEIfTIONS — CAKCKLLATION — POWBB OP GENERAL QOVBKNMENT. 

In the absence of any spécifie atatute, the United States cannot maintain a 
bill in equity to cancel a patent for an invention. AUorney Général v. Chemical 
Works, 2 Boa. & A. 298, pogt,60S,folïoyred. 

Bill in Equity by the United States, by direction of the soliciter gên- 
erai acting as attorney gênerai against the American Bell Téléphone Com- 
pany and Alexander Graham Bell, to cancel letters patent of the United 
States No. 174,465, dated March 7, 1876, and No. 186,787, dated Jan- 
uary 30, 1877, granted to Alexander Graham BeH, relating to the art of 
transmitting speech by electricity, on the ground that they were obtained 
by fraud. Défendants demurred to the bill generally and specially. 

■Beported by K.C. Day, Eaq., of the Editorial Staff of th« National Reporter System. 
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E. N. Dickerson, Chaiincey Smith, and J. J. Storrow, for the demurrer. 

Thèse patenta hâve been Vindicated in the courts. Téléphone Co. v. Bdl- 
hear, 15 Fed. Rep. 448; Same. v. Téléphone Co., 27 Fed. Bep. 663. When 
this bill was filed the records in thèse suits were under advisement by the su- 
prême court. ïhis bill asks thia court to usurp the place of the suprême 
court; to flnd that ail those décisions are wrong; to restrain those courts from 
enforcing their orders; to enjoin the suprême court from hearing those cases; 
to enjoin this court and ail other circuit courts from obeying the suprême 
court mandates in those cases; to enjoin the BeU Company from asserting any 
right under those patents in any tribunal whatever. This cannot be done. 
Attorney Général v. Chemical Works, 2 Ban. & A. 2^%, post, 608; Neilson^s 
Uot-Blast Patent, Webst. Pat. Cas. 665; U. 8. v. Colgate, 21 Fed. Rep. 318. 

The attorney gênerai bas no power to bring, nor thia court any power to 
entertain, a bill to caneel a patent for inventions under any circumstances. 
The attorney gênerai is an offlcer of limited powers; this court is a court of 
limited jurisdiction. They can only exercise such powers as hâve been con- 
ferred upon them by law. 

The terras of the patent act, and the praetice and décisions under it, show 
that the proceeding has not been authorized. From 1790 to 1836 the power 
existed by statute in certain «ases. Those statutes were repealed in 1836. 
Since that time only one patent has been eanceled by bill, (ffunning's Case, 18 
Fed. Rep. 511,) and in that case the patentée confessed that his patent was 
void. The other cases (four in number) hâve been dismissed on demurrer. 

Where the patent system is the création of statute this proceeding rests on 
positive enactment. In England, where the System rests solely on royal pré- 
rogative, scire facias to caneel patents has been adopted both by the crown 
and by express statute. Congress has the "sole power" over patents, and by 
the acts of 1790 and 1793 gave soire facias in certain cases. The power rested 
solely on the statute, and could not be exercised without it. Sx parte Woo^, 
9 Wheat. 603, (1824.) Act of 1836 repealed ail provisions allowing proceed- 
ings to caneel patents, except in the case of interfering patents, which was 
retained by express enantment. 

A bill in equity to caneel a patent for an invention cannot be maintained 
where a soire facias cannot. To grant a patent is an act of sovereignty. Its 
cancellation is equally an act of sovereignty. A bill will lie to caneel a pat- 
ent for lands because the king may corne into chancery in respect to his prop- 
erty like any other party. Attorney tieneral v. Vernon, 1 Yern. 277. So 
the United States, as a property owner, may flle a bill to caneel a patent for 
lands. But the United States does not grant a patent for an invention out of 
that wliich was property in its hands before the grant, or will become property 
in its hands after the expiration or cancellation of the patent. 

The right to grant or caneel a patent for an invention is a' governmental 
prérogative which congress alone has power to exercise. To assert that the 
"government" Which grants can caneel, is to say that congress, — ^the législative 
power, and not the judicial po,wer, — can authorize the suit to recall. Mowry 
V. Whitney, 14 Wall. 439. The power can only be exercised in the manner 
preseribttd by congress, and not otherwise. MoCulloch v. Maryland, 4 Wheat. 
317; Osborn v. Bank, 9 Wheat. 738; MeClurg y Kingdand, 1 How. 206; 
Evans v. Jordan, (a suit on a patent,) 9 Cranch, 199; Kohi v. U. 8., 91 U. S. 
367. This is the basis for suits to caneel patents for land. U. 8. v. 8churz, 
102 U. S..396, and citations. 

Congress has not only by failing to give the power in the'xjase of patents for 
inventions, by any existing législation, but by its course of législation, — its 
former grant of it, and the repeal of that grant, — prohibited it. 

The power invoked has never been sustained by the suprême court, nor has 
any case been before it which called for its décision. It has never been elab- 
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orately considered at circuit but once, and then the povver was denied. Ât- 
torney General v. Ghemioal Works, 2 Ban. & A. 298, 9 0. G. 1062, and post, 
608. In Bubher Co. v. Goodyear, 9 Wall. 796, (an infringement suit,) the 
court decided that the question of fraud in procuring an extension was not 
open in an infringement suit, and left it tobe regulated by "the prineiples of 
gênerai jurisprudence." An action was then broughtto cancel the patent, 
{Rubber Co. v. Goodyear, 9 Wall. 811.) and the bill was dismissed for want of 
equity; the patent having expired, Mowry v. Whitney, 14 Wall. 441, was an 
action to cancel a patent brought in the name of a privateindividual, and the 
court held tlie action could not be maintained. In Mahn v. Harwood, 112 U. 
S. 354, 5 Sup. et. Eep. 174, no référence was made to prôceedings to cancel 
except to distinguish them from défenses in an infringement suit. Gunning^s 
Case, 18 Ped. Eep. 511, held a bill would lie to cancel for fraud; but the 
action was not defended, and the fraud was admitted. In T7. 8. v. Colgate, 
post, 624, Judge Wallace dismissed the bill as not resting on charges of 
fraud, and the patent had already been sustained. In U. S.y. Frazer, 22 Fed. 
Rep. 106, bill was dismissed as not involving fraud, and the ground could be 
considered in an infringement suit. 

This bill does not state a case for équitable interférence, within the gênerai 
rules of equity jurisprudence. 

The bill must afflrmatively show that complainant is authorized to file it, 
and that the court is empowered to grant the relief. 

The case made by the gênerai frame of the bill, which is the only case the 
court deals with, {Eyre v. Potter, 15 How. 42, ) rests on the gênerai prineiples 
of equity jurisdiction relating to the canceilation of deeds, and can be extended 
no further. The bill avers that it is the right, and in proper instances the 
duty, of the attorney geueral to bring the bill for canceilation. If the power 
to cancel, like the power to grant, is a sovereign power, it cannot be exer- 
cised without the positive authority of congress. If the bill is to be main- 
tained on "the gênerai equity power to cancel deeds, then the United States is 
to be governed by the rules governing a bill of a private suitor to cancel a 
deed. U. 8. v. Railroad, 98 U. S. 569; Fontain v. Kavenel, 17 How. 869; 
People V. IngersoU, 58 N. Y. 1; City of Georgetown v. Coal Co., 12 Pet. 78; 
Irwin V. Dixion, 9 How. 27; Miller v. Kei-r, 7 Wheat. 1; Attorney General 
V. Détroit, 26 Mich. 269; Attorney General v. Ice Co., 104 Mass. 239; jDaven- 
port V. Dodge, 105 U. S. 242. This doctrine is true aiso when equity is in- 
volsed in aid of the prérogative right. Root v. Railway Co., 105 U. S. 189, 
192. Whatever be the foundation of the bill, it must not only make out a 
right, e. g„ that the patent is invalid, but must show grounds calling for the 
interposition of equity. The United States as a plaintifE in equity is subject 
to the rules of equity. Brent v. Bank, 10 Pet. 596, 614; U. S. -v.Throckmor- 
ton, 4 Sawy. 58, aflBirmed on appeal, 98 U. S. 61; U. 8.y. Tiohenor, 12 Fed. 
Rep. 415; U. 8. v.Beebe, 17 Fed. Rep. 37, 41; Story,Eq.P1.813; 2 Story,Eq. 
Jur. § 1520, and note S. The bill must show on its face by spécifie allégations 
not only an equity in support of it, but that there is no equity to impair it; and 
wherethereareany factsorcircumstances from which a eountervaiJing equity 
may reasonably be inferred, sueh inference must be displaced by positive aver- 
ments in the bill. Miller v. Kerr, 7 Wheat. 1; V.8. v. Atherton, 102 U. S. 372 ; 
Staiivan v. Railroad Co., 94 U. S. 806; Lansdale v. Smith, 106 U. S. 391, 
1 Sup. et. Rep. 360; Stearns v. Page, 7 How. 819, 829; Moore v. Greene, 2 
Curt. C. G. 202, 19 How. 69; Badger v. Badger, 2 Wall. 87, 94; The Key City, 
14 Wall. 653; Harwood v. Railroad Co., 17 Wall. 78; McQuiddy v. Ware, 
20 Wall. 14, 19; Marsh v, Whitmore, 21 Wall. 178, 185; O. 8. v. Throck- 
morton, 98 U.S. 61; Wood v. Carpenter, 101 U. S. 135, 140; Quinby v. Con- 
lan, 104 U. S. 420; Ambler v. Choteau, 107 U. S. 586, 590, 1 Sup. Ct. Rep. 
556; Wollensak v. Reiher, 115 U. S, 96, 5 Sup. Ct. Rep. 1137; Van Weel r. 
Winston, 115 U, S. 228, 6 Sup. Ct. Rep. 22; Blake v. Stafford, 6 Blatchf . 196, 
V. 32F.no. 9— 38 
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"200; Hazardv. Qriswold, 21 Fed. Eep. 178; Wallingford v. Mutual Soc, 5 
App. Cas. 685. ïhis it does not do. 

The bill rests mainly on the jurisdiction of equity to cancel or reform con- 
tracta in cases of fraud practiced by the grantee on the grantor, or tnutual 
mistake. The mistake of the grantor alone is no ground. Kerr, Fraud & M. 
479; Rooke v. Kensington, 2 Kay & J. 753; Fowler :^.Fowler, 4 De Gex & J. 
^50; Griffithsv. Jones, L. E: 15 Eq. 279; Sélls v. 8élls, 1 Drew. & S. 42. No 
«ase of tnutual mistake is made ont, nor is there an allégation of a single 
fraudulent act of Bell or his représentatives. 

Equity will not interfère to cancel a deed or contract, simply because it is 
void, if the invalidity cah beshown in any suit brought to enforce it, {Insur- 
ance Co, V. Bailey, 13 Wall. 616; Hânneuxinkley. Qeorgetown, 15 Wall. 547; 
Phelps V. Harris, 101 U. S. 375; Hapgood v. Hewitt, 119 U. S. 226, 7 Sup. 
et. Rep. 193,) except to avdid a multiplicity of suits, in cases where the dé- 
cision on the bill to cancel will be binding on ail the parties, (Orton v. Smith, 
18 How. 263;) or in cases where the faets showing invalidity rest merely in 
the mémory of living witnesses, ànd the suit to enforce the contract may be 
delayed until such witnesses are dead. The bill does not state a case within 
thèse rules. The grounds which make the patent ihvalid could every one be 
set up in an infrîngement suit, and there is no suggestion in the bill to the 
«ontrary. 

No controUing décision can be made hère. Thepower invoked is unilatéral 
since the défendants cannot file a eross-bill to reform the letters patent. But- 
tertoorth v. U. S., 112 U. S. 50, 5 Sup. Ct. Rep. 25. Equity will not exert her 
power in favor of a plaintifl unless he is the sole party in interest, or so sit- 
uated With référence to the parties in interest as to render a décision against 
Um binding on them. Kerrison v. Stewdrt, 93 U. S. 155, 161; Orton y. 
Smith, 18 How. 263. 

The bill must show some interest to be beneflted by the decree. Marye v. 
Parsons, 114 U. S. 328, 5 Sup. Ct. Rep. 932; U. S. v. Bailroad Co., 98 U. S. 
589; ÏÏ. 8. v. Minor, 114 TJ. 8. 244, 5 Sup. Ct. Rep. 836. 

The United States granted away by thèse letters no property which it owned ; 
the caticellation will gîve it nothing it can sell to another. Nor does the pat- 
ent prevent an identical grant to another, nor the enforcement of that grant 
on lawful grounds. Rev. St. 4904, 4915. But a land patent precludes a sec- 
ond grant, hence the ground of équitable interférence. Van Wyokv.Knevals, 
106 U. S. 360, 1 Sup. Ct. Rep. 336; Moore v. Robbins, 96 U. S. 530; 4 Op. 
Atty. Gen. 149; 13 Op. Atty. Gen. 456. If the United States sues as trustée 
for the people, the bill must state an equity arising out of their interests. 
Orton V. Smith, 18 How. 264; Kerrison v. Stewart, 93 U. S. 161. 

A suit to cancel and a suit to enforce hâve in aàtual interest as close con- 
nection as if between the same parties. Bronson v. Kimie, 1 How. 311; 
White V. Bart, 13 Wall. 648. There is therefore no equity to maintain a bill 
to cancel against a patent siistained in an infringement suit. Decrees in 
«quity bind ail persons whose substantial interests are represented in the 
cause. Weale v. Water- Works, 1 Jac. & W. 369 ; Adair v. New River Co., 11 
Ves. 429. When a patent has been once declared valid, courts will follow 
that décision unless sdme new ground is shown. Purifier Co. v. Christian, 
4 Dill. 448; Excavating Co. v. Lauman, 12 Fed. Rep. 788; Rumford Co. 
V. Hecker, 10 O. G, 289; Rubber Co. v. Goodyear, 9 Wall. 788, 793. Equity 
will not interfère against titles which hâve been judicially determined, unless 
upon ground which could not elsewhere be presented. Smith v. Mciver, 9 
Wheat. 632, 534; Ballance v. Forsyth, 24 How. 183; Hendrickson v'.Hinok- 
ley, 17 How. 443; Bank y, Cooper, 20 Wall. 171; Insurance Co. v. Bangs, 
103 U. S. 780. There is no equity to support a bill to cancel a sustained pat- 
ent on grounds which are open in an infringement suit. Neilson^s Hot-Blast 
Paient, Webst. Pat. Cas. 665; U. S. v. Colgate, 21 Fed. Rep. 318; Same v. Satne, 



UNITED STATES V. AMERICAN BELL TEL. CO. 695, 

post, 624; Ashestos Co'. v. Salamander Co., 13 Blatchf. 453; Célhiloid Co. v. 
Vulcardte Co., Id. 375; U. 8. v. Ifrazer, 22 Fed. liep. 106; Town of Mt. Zlon 
V. euiman, 9 Biss. 479, 14 Fed. Eep. 123. It can be inferred f rom the bill that 
thèse patents hâve been universally sustained. V. S. v. Atherton, 102 U. S. 
372; Marquez v. FrissUe, 101 TJ. S. 478. The court will take judicial notice 
of the fact that the patent has been sustained. U. 8. v. Railroad, 98 U. S. 
569; &ame v. Same, 91 U. S. 72. 

On a bill by the United States seeking to cancel a grant regular on its face, 
reciting that ail the requirements of the law hâve been complied with, when 
the bill shows on its face that 11 years hâve elapsed since the issue of the 
grant; that it is now in the hands of a third person who is not alleged to hâve 
had knowledgeof thedefects, — the fact that the grant is by the United States, 
and is alleged to hâve been made in violation of the interests of the public, 
does not take the case out of the ordinary rules which equity applies to those 
who ask her aid, and in the face of such récitals the grant must stand. 
Fleteher v. Peck, 6 Cranch, 87, 138; Railroad v. Attomey General, 118 U. 
S. 694, 7 Sup. et. Eep. 66; Grant v. Raymond, 6 Pet. 218; U. 8. v. Ather- 
ton, 102 U. S. 372; U. S. v. Throokmorton, 4 Sawy. 58, 98 U. S. 61: U. 8. 
V. McLaughlin, 30 Fed. Kep. 162; U. 8. v. Minor, 29 Fed. Bep. 134; U. 8. 
v. Beehee, 17 Fed. Eep. 37, 41; The Siren, 7 Wall. 162; Brent v. Bank, 10 
Pet. 596, 614; Lytle v. Arkansas, 9 How. 328. The suprême court has ap- 
plied the doctrine of estoppel by récitals in such cases to actions on county 
bonds. Zàbriskiey. Railroad, 23 How. 381; Commissioners v. Aspinwall, 
21 How. 539; Hôtel Co. v. Wade, 97 U. S. 13 ; Lexington v. Butler, 14 Wall. 
282; East Lincoln v. Davenport, 94 U. S. 801; Clay Co. v. Savings 8oo., 
104 U. 8. 579; Rock Creek v. 8trung, 96 U. S. 271; Sherman Co. v. 8imonds, 
109 U. S. 735, 3 Sup. Ct. Eep. 502; San Antonio v. Mehaffy, 96 U. S. 312; 
Nauvoo V. Ritter, 97 U. S. 389. 

Whether the patentée was entitled to the patent must be tried in every ac- 
tion by him for infringement. Mahn v. Harwood, 112 U. S. 358, 5 Sup. Ct. 
Eep. 174; Gardner v, Herz, 118 U. S. 191, 6 Sup. Ct. Eep. 1027. 

Equity will not cancel against a purchaser for value when the invalidity of 
the grant can be set up as a défense in the litigation likely otherwise to arise. 
U. 8. v. Minor, 114 U. S. 233, 243, 5 Sup. Ct. Eep. 836, 29 Fed. Eep. 134. 

ïhe récitals in the patent are prima /acie true, and in this action are abso- 
lutely true, except so far as they are displaced bv spécifie allégations in the 
bill. Broion v. Piper, 91 U. S. 42; Terhune v. Phillips, 99 U. S. 592; King 
V. Gallun, 109 U. S. 99, 3 Sup. Ct. Eep. 85. 

The grant of the patent is an adjudication which binds the United States 
as any other adjudication. Butterworth t. U. S., 112 U. S. 50, 5 Sup. Ct. Eep. 
25. And cannot be impeached for fraud of the agent of the United States. 
U. 8. V. Throckmorton, 98 U. S. 61; U. 8. v. Atherton, 102 U. S. 372; At- 
tomey General v. Chemical Works, 2 Ban. & A. 298, post, 608. And it is 
immaterial that no appeal was taken from the décision of the commissioner of 
patents. Leggett v. Avery, 101 U. 8. 256; Vuloanite Co, v. Davis, 102 U. S. 
222. 

But fraud in obtaining a patent for an invention is of no importance; for 
if the holder "is not justly entitled to it under the law," the objection can be 
raised in any infringement suit. Mahn v. Harwood, 112 U. S. 354, 358, 5 
Sup. Ct. Eep. 174; Gardner \. Herz, 118 U. S. 191, 6 Sup. Ct. Eep. 1027. 

Defects in the procédure in obtaining this patent cannot now be taken ad- 
vantage of , since if they exist it is too late to correct them. Fleteher v. Peck, 
6 Cranch, 83, 133; Polk's Lessee v. Wendell. 5 Wheat. 293, 304; Grant v. 
Raymond, 6 Pet. 218; Railroad v. Attor'ney General, 118 U. S. 693, 7 Sup. 
et. Eep. 66; Smelting Co. v. Kemp, 104 U. 8. 636; Lytle v. Arkansas, 9 
How. 314. The patent is conclusive against the grantor on thèse questions, 
.{Tarr V. Fiilsom,! Holmes, 312, 5 0. G. 92, X Ban. & A. 24; AniliM ï. 
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Coohrane, 16 Blabchf. 155, 4 Ban. & A. 215;) especîally so in favor of a sub- 
séquent purchaser, (Seymour v. Osbome, Il Wall. 541.) 

The allégations of the bill are toc vague. ïhe deceit alleged is stated to 
hâve been accomplished by the language of the spécifications. But the spéc- 
ifications hâve been sustained as covering the téléphone. Téléphone Inter- 
férences, 16 O. G. 776; Téléphoné Co. v. Dolhear, 16 Fed. Kep. 448; Same v. 
-National Imp. Tel. Co., 27 Fed. Kep. 663. ïhere is no allégation of willfal 
intent to defraud, nor any allégation of coneealment, nor any allégation of 
récent discovery of fraud on the part of the United States. In re BrodericWs 
Will, 21 Wall. 519; Lookwood v. Clewland, 20 Fed. Eep. 164. 

ïhe fact that this form of action involving such enormous power ia so un- 
precedented is a reason why tliis court should sustain the démarrer. Missis- 
àippi V. Johnson, 4 Wall. 500. 

No power exists in the United States to cancel a patent in the absence of 
spécifie statu te. 

The English patent System was carried on as a part of the royal préroga- 
tive. Our constitution changed the character of the System by assigning the 
power to congress, and making the whole the création of congressional légis- 
lation. There Was no implied adoption of the English patent System, as there 
was of the common-law System. In countries where the power to cancel 
patents is retained it is now given by positive provision of statute. None of 
those countries hâve the examination before the issue of the patent, which 
takes the place, under the act of congress 1836, of the suit to cancel. 

The basis of scire faoias in England was — First, The original absence of 
any other mode of attaclîing a patent. /Second. The branch of the govern- 
ment which grants a patent bas the power to take it away. King v. Butler, 3 
Lev. 220, 1 Strange, 141; Queeny. Aires, 10 Mod. 354; Hind.Pat. 377. Subject 
only to the need of the permission of the proper offlcer in order to prevent 
abuse, it was settled that a private citizen had a right to it. Hind. Pat. 384, 
386, and cases cited. Gods. Pat. 271. The power of the chancelier to annul 
patents was not a part of his equity jurisdiction, but because, as the keeper 
of the great seal, he represented the person of the king. Hind. Pat. 378, 
380, 383. Third. The ultimate basis was that the patent was granted on 
représentation alone. Hind. Pat. 377. 

This System was destroyed by statute, (Act 15 & 16 Viet. c. 83, § 15;) but 
soire faoias was retained by express enactment. Act 1883, 46 & 47 Vict. c. 
67, § 116, abolishes scire faoias, and substitutes "pétition to the court" by 
the attorney gênerai or any authorized by him. 

The bill in equity to cancel a patent rests solely on the right of the king, as 
any private individual, to come into equity in respect to his property. At- 
torney Gerieral v. Venion, 1 Vern. 277. Tliis is the United States doctrine 
as applied to patents for lands. U. 8, v. Hughes, Il How. 552, 4 Wall. 232; 
U. S. V. Stone, 2 Wall. 526; Cotton v. U. 8., 11 How. 229; Jackson v. Zaw- 
ton, 10 Johns. 24. But the United States has no property rights in patents 
for invention, and a bill will not lie where scire faoias would not. Mowry 
y. V/Utneg, 14 Wall. 436. 

Under the fédéral constitution the power invoked is in congress, (Const. 
U. S. art. 1, § 8;) and not in the executive. Floyd Aooeptances, 7 Wall. 676. 
No fédéral oflScer and no fédéral court can exercise governmental or judicial 
powers, unless given it by législation. Id.; McOulloch v. Maryland, 4 Wheàt. 
317; Oslom v. Bank, 9 Wheat. 738; McClurg v. Kingsland, I How. 206; 
^«awsv. Jordan, 9 Cranch, 199; iToW v. D". S., 91 U.S. 367. Theactof con- 
gress of 1836 repealed the right hère invoked. 

Législation which undertakes to cover the whole subject excludes ail pre- 
vious rules, whether statutes or couimon law. Sedg. St. & Const. Law, (2d 
Ed.) 30, 341, 343, 365, note; Boston v. Shaw, 1 Metc. 138; Ellis v. Paige, 1 
Pick. 43; Bartlet v. King, 12 Mass. 637; Niehols v. Squire, 5 Pick. 168; 
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Corn. V. Cooley, 10 Pick. 39; Pollock y.Railroad Co., 124 Mass. 159; King v 
Oornell, 106 U. S. 396, 1 Sup. Ct. Kep. 312; State y. Wilson, 43 N. H. 418; 
Davies v. Fairbairn, 3 How. 636; Bexter v. Allen, 16 Barb. 18; Com. v. 
Cromley, 1 Ashm. 179; Qoddard v. Boston, 20 Pick. 410. 

Under our patent System proceedings not given by statute cannot be implied 
by analogy. Butterworth v. V. S., 112 U. S. 50, 5 Sup. Ct. Eep. 25. The 
power now invoked did not exist under the acts of 1790^ and 1793. Ex parte 
Wood, 9 Wheat. 603. 

Congress intended to repeal scirefacias by the act of 1836. See Phil. Pat. 
c. 25, and cases cited. Congressional législation shows the intention not to 
authorize bills.to cancel patents. Act of 1790, 1 St. 109; Act of 1793, Id. 
318; Act of 1800, 2 St. 37; Act of 1819, 3 St. 481; Act of 1832, 4 St. 559. 
Congress by the act of 1836 intended to repeal the power to cancel. See Sen. 
Doc. 398, 23d Cong. Ist Sess.; Sen. Doc. No. 338, 24th Cong. Ist Sess. Con- 
gressional action since then shows that the power invoked does not exist. 
Sen. Jour. 31st Cong. Ist Sess. 260; H. B. 442, Ist Sess. 29th Cong.; H. 
B. 102, Ist Sess. 80th Cong.; S. B. 200, 2d Sess. 31st Cong.; S. B. 310, Ist 
Sess. 32d Cong. ; S. B. 405, Ist Sess. 33d Cong. ; S. B. 295, Ist Sess. 34th Cong. ; 
Bep. 116, 2d Sess. 45th Cong.; Eep. 1400, Ist Sess. 47th Cong.; Eep. No. 4, 
Ist Sess. 48th Cong. The repeated refusai of congress to legislate is authority 
for the non-existence of the power. U. 8. v. Kailroad Co., 120 U. S. 239, 7 
Sup. Ct. Eep. 490. 

The décisions and dicta sustain our view. Crompton v. Belknap Mills, 
3 Fish. 547; Goodyear v. Rubber Co., 2 ClifC. 351. 2 rish.499; Rubb&r Co. v. 
Goodyear, 9 Wall. 811; Bubber Co. v. Goodyear, Id. 796; Merserole y.,Paper 
Co., 6 Blatchf. 356; Doughty v. West, 6 Blatchf, 429; Whitney v. Mowry, 4 
Fish. 208; Mowry v. Whitney, 14 Wall. 434; Celluloïd Co. v. Goodyear, 13 
Blatchf. 375; Attorney General v. Chemical Works, 2 Ban. & A. 298, post, 
608; V. S. y. Gunning. 18 Fed. Kep. 511; U. 8. v. Frazer, 22 Ped. Eep. 106; 
V. 8. V. ColgaU, post, 624. 

The whole bill is an attempt to put into the statute what congress might 
hâve put in but did not. This is forbidden. V. 8. v. BailroadCo,, 98 U. S. 
617. 

John Goode, Spécial U. S. Atty., for complainant. 

The bill is not multifarious in that it joins allégations and prayers for re- 
lief in respect to two patent'3, since the two taken together make but one 
case. Campbell v. Maokay, 1 Mylne & C 603; Gaines v. Chew, 2 How. 619; 
Oliver y. Piatt, 3 How. 333; 1 Coop. Eq. PI. 182; Mitf. Eq. PI. (Jeremy,) 
181; Story, Eq. PL § 271 et seq.; Adams, Eq. 309, 310; 1 Daniell, Ch. Pi. & 
Pr. 384 et seq.; Attorney General y. Cradock, 3 Mylne & C. 85; Gaines y. 
Mausseaux, 1 Woods, 118; Fellows v. Fellows, 4 Cow. 682; Bedsole v. Mork- 
roe, 5 Ired. Eq. 313; McLean v. Bank, 4 McLean, 430. The raere setting 
out of more than one letters patent does not render the bill multifarious. 
Case V. Bedfteld, 4 McLean, 526 ; Nourse v. Allen, 4 Blatchf. 376 ; Fire Alarm 
Tel. Co. V. Chillicothe, 7 Ped. Bep. 351; Seymour v. Osborne, 11 Wall. 516; 
Sates V. Coe, 98 U. S. 48; Nellis v. Manufacturing Co., 13 Ped. Eep. 451; 
Manufacturing Co. v. Kailroad Co., 15 Blatchf. 444; Gillespie v. Cummings, 
3 Sawy, 259; 8hiokle y. Foundry Co., 22 Ped. Eep. 105; Barney v. Peck, 16 
Fed. Eep. 413; Beering v. Harvester Works, 24 Fed. Eep. 90; Manufactur- 
ing Co V. Marqua, 15 Fed. Eep. 400; Lilliandahl v. Detwiller, 18 Fed. Eep. 
176; Electric Light Co. v. Brush-8wan Co., 20 Fed. Eep. 502. 

The bill sufflciently allèges a wrong, for which there must be a remedy. 

Every government has the inhérent right to revoke a grant made by it which 
has been proçured by fraud, or which has been made through inadvertenceor 
mistake. Attorney General v. Vernon, 1 Vern. 276; King v. Butler, 3 Lev 
220;. Queen v. Aires, 10 Mod. 354. 
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The attorney gênerai has the power to bring an action to redress a public 
wrcng. Lord Proprietary v. Jenings, 1 Har. & McH. 92; Attorney General 
V. Railway Co., 35 Wis. 425; Attorney General v. Academy, 52 Wis. 469, 
9 N. W. Kep. 391. 

The United States has power to maintain this action, and no additional lég- 
islation is necessary. U. S. v, Gunning, 18 Fed. Eep. 511; Moiory v. Whit- 
ney, 14 Wall. 434. 

The United States may properly proceed by bill in equity to cancel patents 
for land issued ignorantly or in mistake, (U. S. v. 8tone, 2 Wall. 525;) also 
when it has been defrauded. U. 8. v. Hughes, 11 How. 552; Field v. Sea- 
hury, 19 How. 324; Hughea v. U. S., 4 Wall. 232; Moore v. Mobbins, 96 U. 
S. 536; U. 8. v. Throekmorton, 98 U. S. 61; U. 8. v. Minor, 114 U. S. 233. 
5 Sup. et. Eep. 836; Mahn v. Hançood, 112 U. S. 355, 5 Sup. Gt. Rep. 174, 
dissenting opinion Milles, J., Doughty v. West, 6 Blatchf. 433; Rubber Co. 
V. Goodyear, 9 Wall. 788. Such has been the praetice of the department of 
justice. 1 Op. Atty. Gen. 458; 4 Op. Atty. Gen. 120. 

U. 8. V. Frazer, 22 Fed. Eep. 106, was not such a case as authorized the 
institution of a suit in the name of the United States, since the aggrieved 
party could hâve brought suit under act of 1836, § 16. Attorney Getieral v. 
Chemioal Works, 2 Ban. & A. 299, post 608, does not décide against the 
power of the United States, but only the power of the attorney gênerai, to in- 
stitute the suit. 

The great weight of authority is in favor of the bill. Curt. Pat. 663; 
Walk, Pat. 

The only efEect ofthe act of congress of 1836 was to take away from court» 
the power to annul patents as an incident t» a private suit, since that was ail 
thatwas given by the Acts of 1790 and 1793. The power in the government 
to vacate a patent is inhérent, and a common-law rlght. The act of 1790 
merely conferred the power on private individuals, and the repeal of that act 
by the àct of 1836 can hâve no effect on the power of the government. 

There is no différence, as regards the prihciple we now contend for, be- 
. tween patents for inventions and patents for land. U. 8. v. Gunning, 18 
Fed. Eep. 511; Mowry v. Whitney, 14 Wall. 434; Rubber Co. v. Goodyem; 
9 Wall. 797. A patent is a contract between the government and the pat- 
entée. The considération is the invention or discovery of the patentée. And 
if there is a failure of considération, the contract may be avoided by the party 
wronged. The inventer can only acquire the right granted by complying 
with the J)rovisions of the law. 

The bill sufflciently states a case entitling plaintifiE to the relief prayed for. 

Delay in bringing a suit in a patent case is not always lâches, {Green v. 
French, 4 Ban. & A. 171;) and the bill shows that the suit has been prose- 
cuted with the utmost diligence. 

Huntonéc Ohandler, Spécial U. S. Attys., for complainant. 

The executive department is charged with the exécution of the laws, and 
if it décides that it is necessary to instltute suit in the name of the govern- 
ment, the court has no discrétion affectin g the bringing of the suit. That 
part of the demurrer alleging that plaiutifl:' has not stated a case that would 
justify the court, in the exercise of its discrétion, in entertaining the bill, sets 
up no légal ground of demurrer. 

Ko express power is necessary to be conferred upon the executive to file 
this bill. The United States, as a public and political corporation, has the 
power inhérent in corporations to bring actions to enforee its rights and re- 
dress its wrongs. 1 Dill. Mun. Corp. § 31; Indîana v. Woram, 6 Hill, 33; 
Bdafteld v. lUinois, 2 Hill, 162; Ang. & A. Corp. §8 369, 370; V. 8. v. Bank, 
15 Pet. 401; Cotton v. U. 8., 11 How. 231; Dugan v. U. 8., 3 Wheat. 181; 
Story, Const. § 1674; Spear, Fed. Jud. 101; Cooley, Oonst. L,im. 15, [12.} 
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TJpon the principle that the king can do no wrong is based the power of the 
government to redress wrongs done in its name. Broom, Leg. Max. 43, 44. 
ïhis doctrine applies to patents. Id. 44, and citations. Tliis too is the en- 
gin of quo warranta, (High, Extr. Rém, g§ 592, 593;) also the old writ of 
^irefaoias, {King v. Butler, 3 Lev. 223; Bac. Abr. "Scire Facias," 0, 138; 2 
Tidd, Pr. 1139. 8th Ed.; 2 Chit. Arciib. 8th Ed. 1023; Brewster v. Weld, 6 
Mod. 230; Fost. Sci. Pa. 12. 228; Hind. Pat. 379.) 

This inhérent right has never been repealed or taken away. The govern- 
ment's right to sue is net afiEected by statutes relating to suits between indi- 
viduals. Tobin v. Reg., 14 0. B. (N. S.) 505; Chit. Prerog. 266, 383; Reg. v. 
Copeland, Car. & M. 516; Broom, Leg. Max. 58; Sedg. St. & Const. Law, 
395; Josselyn v. Stone, 28 Miss. 753; U. S. v. Hoar, 2 Mason, 314; 1 Kent, 
Comm. 460. 

The f act that congress has permitted by statute certain défense to be made 
to a patent by a private person when sued in an action for infringement can- 
not be construed to abridge the power or right of the government to sue. 
Post. Sci. Pa. 245; Hind. Pat. 64; Gods. Pat. 270. 

Soire fadas was practiCally a double remedy, by the crown, and by the sub- 
ject in the name of thecrown. Smith v. Upton, 6 Man. & G. 251, note; Gods. 
Pat. 270; Brewster v. Weld, 6 Mod. 229; R&a \.Eyre, 1 Strange, 43; 2 Bac^ 
Abr. "Prérogative," F 1. And the United States, by giving private citizens 
remédies, in no way abridges its own powers to repeal patents at its own in- 
stance. The remedy of the goverment reaches résulta that cannot bereached 
in private litigation. Fost. Sci. Fa. 243; 21 Jac. I. c. 3, § 2; 3 Inst. 182, 183; 
"Webb, Pat. 31; Gods. Pat. 262; Arkvrright v. Mordaunt, Dav. Pat. Cas. 69; 
Id. 37; Reg. v. Arktoright, Dav. Pat. Cas. 61; Hind. Pat. 305; Webb, Pat. 26, 
106; Trew y.&uppy, 1 Mylne & C. 487. 

The olBcers of the government had no power tO grant a patent to Bell for 
the invention ofanother, (Broom, Leg. Max. 42; Thomas y. Waters, Hardr. 
443; 2 EoUe, Abr. 164; King v. Butler, 3 Lev. 220^ nor unless he conformed 
strictly to the law of procédure, (Walk. Pat, 8 178; ffrant v. Raymond, 6 
Pet. 218; Smelting Co. v. Kemp, 104 U. S. 636, 647.) If the lawof procédure 
was not foUowed, the patent is void. Broom, Leg. Max. 66; Rex v. Wilkes, 4 
Burrows, 2539; Tiok Wo v. Hopkins, 118 U. S. 369, 372, 6 Sup. Ct. Eep. 1064; 
Dynes v. Hoover, 20 How. 80; 2 Whart. Ev. § 794, note 4, § 796; Windsor 
V. MeVeigh, 93 U. S. 282. The demurrer adm'its the allégations of defects in 
procédure, and such admission is fatal. 

Lapse of time cannot affect the right of the government to bring this ac- 
tion. Broom, Leg. Max. 50; Bac. Abr. "Prérogative" E 6; Sedg. St. & Const. 
Law, 106. 

The bill need not state the évidence upon which the case is to be made out 
by the government. Story, Eq. PI. S§ 28, 252, 253; Chicot v. Lequesne, 2 
Ves. 317, 318; Wheeler v. Trotter, 3 Swanst. 111; Nesmith v. Calvert, 1 
Woodb. & M. 34; Clark v. Periam, 2 Atk. 337; St. Louis y.Knapp Co., 104 
U.S. 658. 

The demurrer is bad on its face as being a demurrer to the whole bill and 
also a demurrer to separate and distinct parts of the bill for and upon like 
grounds. Story, Eq. PI. §§ 442, 444; Eq. Eules, 32, 36; Daniel!, Ch. 584; 
Mamifacturing Co. v. Prime, 14 Blatchf. 371; Heath v. Railway Co., 8 
Blatchf. 412; Livingston v. Story, 9 Pet. 632, 658; AUMll v. Ferrett, 2 
Blatchf. 43, and citations. 

Charles S. Whitman, spécial counsel for complainant. 

The cases which deny the existence of the power claimed in this bill are dicta. 
The only point necessary tobedecided in ^WomeyG'eneroZ y. Chemical Works, 
2 Ban. & A. 298; post, 608, was that the information should be flied \ù ine 
name lof the United States. 
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The learned judge îa not supported in his view, that a patent in the United 
State? is not a monopoly in the sensé of tlie common law. 8 Coke, Inst. 181, 
defines a monopoly. There is no difEerence in principle between the Englisli 
patent and theUnited States. ïhe English patent was granted for a new in- 
vention. Darcy v. Allen, 11 Coke, 84; Clothworkers of Ipswioh, Godb. 252; 
3 Coke, Inst. 85, 181; Bac. Abr. "Monopoly and Prérogative;" Shep. Abr. 
pt. 3, 61; Hawk. P. G. pt. 1, c. 79, § 2. The relations between the government 
and patentée are the same in England and the United States. STiaw v. 
Cooper, 7 Pet. 318; Coryt. Pat. 41; Hind. Pat. 1151; Cartwright v. Eamer, 
14 Ves. Jr. l^l-' Neilson v. Hartford, "Web. P. E. 341. 

ïhe examination requlred before issuing a patent cannot be intended totake 
the place ot an action to cancel. The remedy is defective. See Commissioner 
of Patents report to Congress, 1868; U, S. v. Qunning, 22 Fed. Rep. 653. 

Patents for inventions in England are treated as on the same footing as 
patents for land. Morgan v. Seaward, 1 "Webst. Pat. Cas. 187. It has never 
been considered in this country or England that the government granted away 
any interest in property, when it issued letters patent for inventions. Hind. 
Pat. 235; Drew. Pat. 4. The suprême court has held that the case of the 
government is stronger in repealing a patent for invention than in repealing 
a land grant. Ruhher Co. v. Goodyear, 9 "Wall. 788. 

Mowry V. Whitney, 14 Wall. 432, is relied on as a case of interfering pat- 
ents, but the justice who rendered the opinion expresses his view of the case 
as otherwise. Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. Rep. 174. 

The act of 1836 did not introduce a new System, it merely authorized a re- 
turn to an old one. The only effect of the repeal of the clause relating to 
svirefaoias was to take away the power to cancel patents in private suits. 
The practice under the act of 1790 was inconvénient, {Stearns v. Barrett, 1 
Mason, 164,) hence it was repealed. 

Zr. 8. V. Frazer, 22 Ped. Rep. 107, holds that the United States will not 
allow the use of its name to flght ont a contest between private individuals. 

Défenses in infringement suits ofEer no protection against vexations litiga- 
tion. Tilghman v. Proctor, 102 U. S. 707; Smith, Pat. 30. 

A patent çannot be impeached in an infringement suit for fraud or œis- 
take in its issue. Doughty v. West, 6 Blatchf . 429: Celluloïd Co. v. Vuloanite 
Co., 13 Blatchf, 375; Foster v. Lindsay, 2 Ban. & A. 176; Qear v. Grosvenor, 
1 Holmes, 215; Crompton v. Belknap Mills, 3 Fish. Pat. Cas. 547; Paper Co. 
y. Paper Co., 8 Blatchf. 543; Whitney v. Motory, 4 Fish. Pat. Cas. 207; 
Tilghman v. Mitohell, 9 Blatchf. 18; Rubber Co. v. Goodyear, 9 "Wall. 788; 
Railroad Co. v. Dubois, 12 Wall. 47; Seymour v.Osborne. 11 Wall. 516; Fu- 
reka Co-. v. Bailey Co., Id. 488; Mowry v. Whitney, 14 Wall. 434, 

Also A, G. l^urman, Grosvenor P. Lowry, W, C. Strawbtidge, and George 
M. Stearns, for the Government. 
Also Geo. L. Roberta, for défendants. 
Before Colt, Circuit Judge, and Nelson, District Judge. 

CoLT, J. This is a demurrer to a bill in equity filed by the United 
States by direction of the soliciter gênerai, acting as attorney gênerai, 
againgt the American Bell Téléphone Company and Alexander Graham 
Bell. The main purpose of the bill is to cancel two patents granted to 
Bell, relating to the art of transmitting speech by electricity,^ on the 
ground that they were obtained by fraud. The bill contains numerous 
allégations. We will refer to some of the more important in order to 
show its gênerai oharacter. 

It charges that Bell was not the first inventor of the speaking téléphone; 
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that Phillip Reis, of Germany, and others, had previous to his inven- 
tion devised an apparatus for the transmission of speech by electricity; 
that at the time of issuing the first patent, which covers the process or 
method, Bell was not able to transmit articulate speech by the method 
or with the apparatus described in his application; that he purposely 
framed his application and claim in ambiguous and gênerai terme to 
cover antécédent and future inventions, and to deceive and mislead the 
examiner of the patent-office; that he did in fact mislead the examining 
officers of the patent-office, and ca.used them to regard his alleged inven- 
tion as an improvement in telegraphy, and not as an invention of the 
téléphone; that Elisha Gray of Chicago filed a caveat in the patent-office 
on the same day that Bell filed his application, but prior in point of 
time; that the claim in said caveat was for "the art of transmitting vocal 
sounds or conversation telegraphicallj' through an electric circuit;" that 
the examining officer of the patent-office, contrary to the statute, com- 
municated to Bèll the fact and the date of the filing of said caveat, and the 
nature of the claim contained therein; that thereupon Bell, by his at- 
torneys, unlawfully and contrary to the fact obtained a détermination 
of the patent-office that said caveat was filed after said application; that 
on or about the twenty-sixth of February, 1876, the examining officer 
did exhibit to Bell the drawings and caveat of Gray, and describe to him 
the construction and mode of opération of the téléphone therein de- 
scribed, and that Bell did proceed without delay to make substantial 
amendments of his spécification and daims; that such amendments re- 
late to those parts of Bell's invention which constitute the cardinal feat- 
ure of his patent, to-wit, the transmission of sounds by graduai or un- 
dulatory changes in the electric current, as distinguished from alternate 
or pulsatory changes; tha,t the second patent, No. 186,787, wasobtained 
by fraud upon Amos E. Dolbear. 

The billprays that this court may décrie that said patents are, and 
hâve been since the date of sealing and delivery, null and void; that 
they were wrongfuUy procured to be issued by means of fraud, false sug- 
gestion, concealment, and wrong on the part of said Bell, and that the 
American Bell Téléphone Company may be perpetually enjoined from 
setting up any right or claim under said letters patent, or from alleging 
the same in any court within the United States as évidence of any grant 
or right conferred on said Bell. 

The first and principal question raised by this demurrer is whether, 
in the absence of any spécifie s.tatute, the United States, by direction of 
the attorney gênerai, can maintain a bill in equity to cancel a patent for 
an invention. The question is by no means free from difficulty, and 
the décisions of the courts in the few cases where the point bas been 
raised are conflicting. U])on considération we are of the opinion that 
the carefully considered décision of Judge Shepley, of this circuit, in 
Attorney Général v. Chemical Works, 2 Ban. & A. 298, post, 608, to the 
effect that the govemment, in the absence of any express enactment, has 
no power to bring a bill in equity to cancel a patent, is Sound, and 
should be followed by this court in this case. Our whole patent system 
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restsupon à constitutional provision and the statutes passed by congress. 
By àrtide 1, § 8, of the constitution, congress has the power of securing, 
for limited times, to authors and inventors the exclusive right to their 
respective writings and discoveries, and tp make ail laws which shall 
be necessary and proper for carrying into exécution this power. To 
the constitution and the acts of congress, therefore, and to thèse sources 
alone, we must look for the rights and remédies of patentées. Congress 
could hâve provided that the government should hâve the right to bring 
suit to cancel a patent for an invention on the ground of fraud, but 
congress haa not seen fit to incorporate such a provision into the patent 
laws, and that is a sufficient answer to this bill. As was said by Mr. 
Justice Miller, in U. 5..v. Railroad, 98 U. S. 669, 616: 

"Congress might also hâve directed the attorney gênerai, either as part of 
this proceeding or as an independent one, to ask the court to déclare the fran- 
chise of the Company forfeited. It might hâve ordered a bill to inquire if the 
company was insolvent, and, if so, to wind up ils affairs and distribute its 
assets. In short, there are many modes in which the législature could hâve 
called into opération ail the judicial powers known to thé law. But it has 
not done so, and that is the constantly recurring answer to this bill." 

We think the history of patent législation under the constitution tends 
to show that congress never intended this power to be exercised under 
the présent law. The act of April 10, 1790, (1 St. 109,) was the first 
statute passed on the subject of patents. Section 5 of the act provided 
that where a patent was obtained surreptitiously or upon false suggestion, 
the judge of the district court, upon affidavit being filed, should grant a 
rule to show cause why process should not issue to repeal the patent. 
By section 10 of the act of February 21, 1793, (1 St. 318,) the time 
was extended from one to three years after issuing the patent for insti- 
tuting proceedings before the judge of the district court for its repeal. 
In addition to the proceeding under section 5, the actof 1790 also pro- 
vided by section 6 that in an action for the penalty the défendant might 
set up certain défenses to the patent. By section 6 of the act of 1793, 
thèse défenses were greaÛy enlarged. It thus appears that by the Acts 
of 1790 and 1793, where a patent was obtained surreptitiously or upon 
false suggestion, a process might issue for its repeal in the nature of a 
adre fadas at common law. Ixx Ex parte Wood, 9 Wheat. 603, Mr. Jus- 
tice Stoby, in construing section 10 of the act of 1793, declared that the 
jurisdiction given to the court is not gênerai and unlimited, but is con- 
fined to cases where the patent was obtained surreptitiously or upon false 
suggestion, and that the object of the statute was to provide some means 
to repeal patents so obtained, which were the cases where a sdre fadas 
issued at common law; and, further, that "as the patents are not en- 
roUed in the records of any court, but among the rolls of the department 
of State, it was necessary to give some directions as to the correct time 
and manner of instituting proceedings to repeal them." It does not ap- 
pear that Judge Stoby recognized any jurisdiction of this court to en- 
tertain suits to cancel patents independent of the express provisions of 
the statute law. On tïie contrary, he deemed it necessary that congress 
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should give directions as to the time and manner of instituting proceed- 
ings to repeal. 

The next important législation on this subject was the act of July 4, 
1836, (5 St. 117,) which, with some amendments not important hère to 
oonsîder, remains the law to-day. This act established a patent-office 
with a commissioner, chief clerk, and examinera, and directed them to 
examine ail applications for patents, and to grant only those which pos- 
sessed the éléments of patentability. In this act, wherein congress cre- 
ated a complète patent System, it was not deemed necessary to retain the 
old proceeding to cancel a patent found in the Acts of 1790 and 1793. 
After observiug the working of the old law for more than 40 years, con- 
gress deliberately eliminated this provision in the new act, and it may 
be presumed substituted provisions which in its opinion afforded better 
security to the public as well as to the patentée. 

The design of the ne_w law was to hâve such proceedings taken, and 
such an examination made before a patent was granted, as to guard 
against the issuing of invalid patents, and so prevent the abuses com- 
plained of under the old System. In Butterworth v. U. S., 112 U. S. 50, 
5 Sup. et. Rep. 25, it is held that the proceedings in the patent-office 
are essentially judicial in their character, and, further, that the frame- 
work of the System excludes any appellate power not therein specifically 
provided for, — such as an appeal to the secretary of the interior. But 
congress did not stop hère. By section 15 of the act a défendant in an 
infringement suit may set up varions défenses to the validity of the pat- 
ent; he may show that for the purpose of deceiving the public the de- 
scription and spécification filed by the patentée was made tocontain less 
than the whole truth relative to his invention, or more than was neces- 
sary to produce the desired efiect, or that he h ad surreptitiously and un- 
justly obtained a patent for that which was invented by another, or that 
the invention had been described in some public work prior to his in- 
vention, or that he was not the first and original inventor, or that the 
invention had been in public use or on sale with the consent of the pat- 
entée prior to his application. By section 16 an applicant, having been 
refused a patent on the ground that it would interfère with an unexpired 
patent previously granted, was permitted to file a bill in equity in the 
circuit court, and try the question whether or not he was entitled to a 
patent; or in the case of two interfering patents any party interested 
might bring a biU in equity against the other party in the circuit court, 
and the court may cancel either patent in whole or in part. By thèse 
several provisions of the act of 1836 it would seem that congress thought 
the public as well as the patentée were sufficiently protected without re- 
taining the old proceedings to cancel a patent found in prior acts. 

The suprême court hâve decided that a défendant in an infringement 
suit is not limited to the statutory défenses. He may show that the 
commissioner bas excèeded his power in granting or reissuing a patent, 
Of that the patented thing does not amount to a patentable invention. 
Mahn v. Harwood^ 112 U. S. 354, 5 Sup. Ct. Rep. 174; Gardner v, Herz, 
118 U. S. 180, 6 Sup. Ct. Rep. 1027. As the law now stands it is dif 
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ficult to conceive of a good défense to à patent which cannot be raised in 
an infringement suit. In Rubber Co. v. Goodyear, 9 Wall. 788, and 
Mowry V. Whitney, 14 Wall. 434, it was held that the question whetber 
the extension of a patent had been improperly obtained could not be 
inquired into in an infringement suit, but the statute relating to exten- 
sions has been repealed, except as to patents granted prier to March 2, 
1861. 

The intent of congress is further shown by the fact that although re- 
peated attempts hâve been made to amend the law so as to give some 
process by which an invalid patent may be vacated, the législature haa 
refused to act. In the présent condition of the law there wotild seem to 
be no necessity for invoking the power assumed by this bill, and the 
course of législation not only fails to show any intention on the part of 
congress to clothe the government with this power, but rather goes to 
show its intentional exclusion. If the power of the government to can- 
cel a patent for an invention exists, it must be by implication, and it 
must spring from the gênerai principles of equity jurisprudence; and 
hère it becomes important to inquire into the history and character of 
this power and the procédure under it in England. In England the pat- 
ent System was based upon the royal prérogative. The grant of a patent 
was a matter of grâce and favor, and the crown might annex to the grant 
any conditions it pleased. The causes for which a patent may be re- 
voked are stated in the proviso to be, if the grant is contrary to law, or 
prejudicial or inconvénient to her majesty's subjects, or if the invention 
was not new, or not invented by the patentée. Hind. Pat. 264. In 
England the power to revoke a patent was -in its nature sovereign. The 
proceeding for avoiding and canceling a patent was by writ of scire fadas 
taken in the common-law side of the court of chancery, being the court 
in which the patent issued. Scire fadas lay to repeal a patent in three 
cases: 

(1) When the king by his letters patent granted the same thing to several 
persons, the flrst patentée shall hâve a scire fadas to repeal the second patent. 

(2) When liie king granted a thing upon false suggestion, he may by his 
prérogative jure reyis hâve a soire fadas to repeal his own grant. 

(3) When the king has granted anything which by law he cannot grant, 
he, jure régis, for the advancement of justice and right, may hâve a sdre 
fadas to repeal his own letters patent. 4 Inst. 88. Èind. Pat. 234. 

To quote from the opinion of Judge Shepley in the Rumford Ohemîcal 
Works Case: 

"As the letters patent issued under the great seal, and the enrollment of 
every patent remained of record in the court of chancery, the lord chancellor, 
in the common-law court of chancery, or, in the words of Sir Edward Coke in 
the fourth Insfcitute, the ' one ordlnary coram domino rege in oancellaria, 
wherein the lord chancellor or lord keeper of the great seal proceeds, accord- 
ing to the right line of the laws and statutes of the realm, — secundum legem 
et consu^tudinem Angliœ,' has power to hold plea ot sdre fadas to repeal let- 
ters patent under the great seal, and to cancel the patent, and also the enroll- 
ment of it. King v. Butler, 3 Lev. 221; 2 Vent. 344. * * * Thèse 
légal proceedings were in the office called ' The Petty Bag,' the office of the 



UNITED STATES V. AMEEICAN BELL TEL. CO. 605 

court of chancery in which ail oommon-law proceedings of the court were 
carried on, ail the pleadlngs and other common-law proceedings being entitled 
'In the PettyBag Office in Chancery.' The action ot sotre /aoias vr as not 
only a remedy provided by law for the crown in behalf of the public, but also 
for any subject of the crown who could show that a void or illégal patent 
operated to his préjudice. Thus, in Butler's Case, before cited. Lord Chan- 
cellor Finch said: • Where a patent is granted to the préjudice of the sub- 
ject, the king of right is to permit him, upon his pétition, to use his name 
for the repeal of it.' Every person is presumed to hâve such an interest in a 
patent for an invention that, if he allèges that it is illégal or void, he is en- 
titled, as of right, to a scire faoias in the name of the queen, in order to re- 
peal it. Queen v. Aires, 10 Mod. 354; Queen v. BalUvos, 1 P. Wms. 207; 
Vin. Abr. 'Prérogative,' T. b.; U. b. 8. Such proceedings were always in 
the name of the crown. ' ïhe only means which the law pro vides for the re- 
pealing of letters patent ' (for inventions) ' is by action of soire faoias at the 
suit of the queen,' (Hind. Pat. 64,) and, as we hâve seen, this was a quasi 
common-law proeeeding, with the right of trial by jury. ïhis right and this 
mode of proeeeding were preserved by the express provisions of the modem 
statutes, which, while providing for a new seal to patents, and for filing the 
spécifications in such office as the new commissioners might designate, also 
enacted that • the writ of soire facids shall lie for the repeal of any letters 
patent issued under this act in-the like case as the same would lie for the re- 
peal of letters patent which may now be issued under the great seal.' No in- 
stance can be found, it is believed, of any other proeeeding in England than 
a »aire faoias to repeal letters patent for an invention. It is contended in the 
case at bar that the case of the Attomey General v. Vernon, 1 Vern. 277, is 
an authority for the repeal of letters patent by a bill in chancery. But this 
case was without a précèdent, and bas never been followed in England, and 
cannot be claimed to be a précèdent for a bill in equity to repeal letters pateut 
for an invention which issue under the great seal and are recorded in chan- 
cery." 

It appears, Iherefore, that the power to cancel a patent in England 
was in the nature of a royal prérogative, and that the proeeeding was by 
writ of scire facias. It is admitted that this form of chancery proeeeding 
is net in use in this country, and it is equally true that the prérogative 
rights of the crown of England hâve not descended upon the président 
of the United States. With us the people are the source of power, and 
each branch of the fédéral government can exercise only those powers 
which are delegated to it by the people, and are found in the constitu- 
tion and the statutes. The constitution does not give the fédéral judi- 
ciary any of the powers which were exercised in England by the chan- 
celier as the représentative of the king, and by virtue of the king's pré- 
rogative as parens patrise. 

" When this cou ntry achieved its independence, the prérogatives of the crown 
devolved upon the people of the states; and this power still remains witl» 
them, except se far as they hâve delegated a portion of it to the fédéral gov- 
ernment. The sovereign will is made known to us by législative enactment. 
The State as sovereign isparens^atrjœ. * * * The courts of the United 
States cannot exercise any equity powers except those conferred by acts of 
congress, and those judicial powers which the high court of chancery in Eng- 
land, actiiig under its judicial capacity as a court of equity, possess^ and ex- 
ercised at the time of the formation of the constitution of the United States. 
Powers not judicial, exercised by the chancellor merely as the représentative 
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of the sovereign, and by virtue of the king'S prérogative aaparens patriœ, 
are not possessed by the circuit courts. " 

Such is the language of the suprême court in Fontain v. Ravend, 17 
How. 369-384. 

The décisions of the fédéral courts respecting patents for lands are not 
in our opinion applicable to patents for inventions. In the case of land 
the government is the owner of property, and if that property is fraud- 
ulently conveyed it has the same right as an individual to recover it back . 
Its rights and remédies are the same as a private citizen 's in such a case. 
But in issuing letters patent for an invention, to quote Judge Sheplby: 

"Nothing is granted which belonged before to the United States. The is- 
sue of letters patent is in compliance with an act of congress. The rights and 
remédies of the parties are dépendent solely on the statute enactments, and 
do not grow out of any previous ownership of the supposed subject of the 
graut. as in the case of a conveyance of lands." 

The cases cited bearing On the question of the power of the govern- 
ment to bring in this suit, are Rubber Oo. v. Goodyear, 9 Wall. 788; 
Mowry v. Whûney, 14 Wall. 434; Aitomey General v. Chemical Works, w- 
•pra; U. S. v. Gmning, 18 Fed. Rep. 511, and 23 Fed. Rep. 668; U. S. 
V. Frazer, 22 Fed. Rep. 106; J7. S. v. Colgate, 21 Fed. Rep. 318; Mahn 
V. Harwood, 112 U. S. 354, 5 Sup. Ct. Rep. 174. The question has 
never been directly before, nor passed upon by, the suprême court, 
though the plaintiff insists that certain dicta of that court in Rubber Oo. 
V. Goodyear and Mowry v. Whitney recognize the existence of this power. 
Rubber Co. v. Goodyear and Mowry v. Whitney were cases of extended 
patents, and the court decided that the question whether an extended 
patent had been obtained by fraud was not open in an infringement suit. 
In thèse cases the court did not décide that the government, through the 
attomey gênerai, could bring a bill for the purpose of vacating a patent; 
that point was not before the court for détermination. Ail the court 
said was, and this is the extent of the dictum, that no one but the gov- 
ernment, either in its own name or in the name of its appropriate offi- 
cer, could institute judicial proceedings to cancel a patent, except in the 
cases provided for in section 16 of the act of July 4, 1836. The case of 
Mahn v. Harwood was upon a reissued patent, and the majority of the 
court held that the défense of lâches in applying for a reissue could be 
set up in an infringement suit. Mr. Justice. Miller, in a dissenting 
opinion, takes the position that this cannot be done, inasmuch as con- 
gress, by statute, has specifically mentioned the five défenses that may 
be raised in an infringement suit, and he then goes on to say that con- 
gress intended ail other causes for impeaching a patent should be prose- 
cuted in the usual mode of sdre fadas, or bill in chancery brought by the 
proper law ofRcers of the government to set it aside. 

In this circuit, in the case of Attomey General v. Chemical Works, the 
question was fairly presented and decided in the learned and carefully 
considered opinion of Judge Shepley, and the conclusion reached that 
the power sought to be invoked by this biU does not exist in the ab- 
sence of a spécifie statute. 
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In U. S. V, Gimning, a bill was brought to repeal the Gunning patent. 
It was demurred to on the ground of want of authority in the plaintiff 
to bring, or the court to entertain, the suit, and for want of equity. 
Judge Wallace overruled the demurrer. This case is in direct conflict 
with Attomey General v. Chemical Works. 

In U. S. V. Fi-azer, 22 Fed. Rep. 106, a bill was brought to cancel 
two patents on the ground that the défendant falseiy and fraudulently 
niade oath that the alleged improvements had not been before known or 
used, when in fact they had been publidy known and used more than 
two years prior to the application therefor. Judge Blodgett, in sus- 
taining the demurrer, said: 

"It is true that it is an imposition on the patent-offlce to falseiy make an af- 
fldavlt that a device for whicha patent is asked has not been known and used 
prier to the invention thereof by the applicant for the patent. Such conduct 
may justly be said to be fraudaient ; but it is a fact whicli goes to the validity 
of his patent, and may be pleaded by any person against whom the pat- 
entée brings suit; and it seems to me that it would be better to leave the lit- 
igation of questions like tlùs, which constitute a défense in patent cases, to 
the parties directly interested, rather than that the govern ment should lend 
its name to a suit really in the interest only of certain private parties. The 
practice hère inaugurated will, if foUowed, transfer nearly ail litigation on 
patents, except mère questions of fact as to infringement, to the office of the 
attorney gênerai, instead of leaving it in the hands of the persons directly iç- 
terested. * * * I do not intend to be understood as holding that a bill 
in chancery will not lie in any case to annul a patent obtained by fraud, but 
only that this bill does not, in my opinion, make such a case as requires or 
authorizes the United States to allow the use of its name to flght out a contest 
between thèse individuals." 

The opinion of Judge Blodgett would seem to be that if the attorney 
gênerai can bring a bill to cancel a patent in any case, he cannot bring 
such a bill on grounds which constitute a défense in infringement cases, 
and the language of Mr. Justice Miller in Mahn v. Harwood would ap- 
pear to go no furtherthan to suggest that a bill might lie by the proper 
law ofiBcers of the government to cancel a patent in those cases where 
the statutory défenses do not apply. It would seem, then, that if this 
power exists its exercise should be limited to cases where the statutory 
défenses fail to reach the case. To hold otherwise would turn patent lit- 
igation largely into the hands of the government, which plainly was not 
the intention of the présent law. Rubber Co. v. Goodyear and Mowry v. 
Whitney were cases of extended patents, where the extension was ob- 
tained by alleged fraud or false swearing in the patent-ofSce, and that 
défense under the statute could not be set up in an infringement suit. 

But that is not the case now before us for considération. The main 
grounds on which the validity of the Bell patents are attacked in this 
bill can be raised in an infringement suit. Among the défenses provided 
by section 4920 of the Revised Statutes, in any action for infringement, 
are: 

First. That for the purpose of deceiving the public the description and speo- 
iflcation filed by the patentée in the patent-offlce was made to contain less than 
the whole truth relative to his invention or discovery, or more than is neces- 
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sary to prod uce the désired eff ect. Second. That he had surreptitiously or un- 
justly obtained the patent for that whieh was in fact invented by another who 
was using reasonable diligence in adapting and perfecting the same. Third. 
That it had been patënted or described in some printed publication prior to 
his supposed invention or discovery. Fourth. ïhat he was not the original 
or flrst inventor or discoverer of any material or substantial part o£ the thing 
patënted. 

The necessity which might possibly arise in some cases for the exer- 
cise of this power by the government seems to be wanting in the présent 
case. 

The question of power raised by this bill is an important one, and in 
view of the conflict of authority it can only be definitely settled by the 
suprême court. It is manifestiy our duty in the présent case, unless 
clearly satisfied that Judge Shepley was wrong, to follow the law as es- 
tablished in this circuit in the mostlearned and exhaustive opinion to be 
found on the subject. 

The demurrer to the bill is sustained, and the bill dismissed. 



Attornet Geneeal ex rel. Heokee «. Etjmfobd Chemical Works and 

others.i 

[CUrcuU Court, D. Rhode Island. May, 1876.) 

Patents fob Invention — Cancellation — Power of Aitokkey Generalw 

The attorney gênerai of the United States has no power to maiutain in hts own 
name, " as he is the attorney gênerai of the United States, " a bill in equity to repeal 
letters patent for an invention. 

Bill or information to repeal reissued letters patent No. 2,597, dated May 7, 
1867, and No. 2,979, dated Julie 9, 1868, granted on surrender of original letters 
patent issued April 22, 1856, to Eben N. Horsford, for a new and improved 
préparation or substance, being a substitute for a pulvérulent acid for use in 
the manufacture of dry powders when a dry acid is required, and afterwards 
assigned to the Rumford Chemical Works. The bill stated three grounds, 
viz.: (1) Want of novelty by reason of prior publications; (2) interpolation; 
(3) insufflcieucy in the instructions giveninthe spécifications. Inthetitle 
the plaintifE was styled " The Attorney General, upon the relation of George 
Y. Hecker. " In the stating part of the bill, "Inforraing, showeth unto your 
honors George H. Williams, as he is attorney gênerai of the United States of 
America." Theprayeris: "Your informant prays this honorable court to 
adjudge and decree, " The subpœna requires the défendants "to appear and 
answer the bill of complaint of George H. Williams, the attorney gênerai 
of the United States. " Défendants flled a motion to take the bill f rom the 
files, and set aside the service of subpœna, for the rèasons: (1) The bill 
was flled and the subpœna issued and served without authority of law. (2) 
Plaintifl has no légal interest in the matters set forth. (3) The court has no 

iNoTE. The opinion of Judge Shepley in this case was pronounced in 1876, but has 
never been published in an acueasible form. In view of the reliance plaoed on It by 
Judge CoLT in the case of U. S. v. Téléphone Oo., ante, 591, it is reprinted at this time, 
[Ed. 
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jurisdiction of the matters involved, or to grant the relief piayed for. (4) 
The bill is not signed by counsel. A demurrer was also flled, stating as the 
grounds thereof: (1) George H. Williams had no lawf ul authority to filesuch 
information, or to commenceior continue this proceeding. (2) This couct has 
no jurisdiction to entertain said information, because it does not appear 
thereby that the same js filed by a citizen of pne state against a citizen of an- 
other state. (3) George H. Williams, "as he is attorney gênerai of the United 
States," had no lawful authority to file the said information or to continue 
this proceeding. (4) The information and this proceeding are not in the name 
of or in behalf of the United States. (5) The informant has not signed said 
information, nor has counsel signed the satne. (6) This court has no juris- 
diction to entertain this proceeding, because (a) the United States are not par- 
ties plaintiff or petitioners; (6) this proceeding does not arise under the con- 
stitution or laws of the United States; (c) the information does not state a 
cause for équitable relief. Hearing on the bill and demurrer. 

Wm. M. Evarts, Clarence A. Seward, and Charles 8. Bradley, for défend- 
ants. 

Clarenoe A. 8eward, for défendants, in support of the motion and demur- 
rer. 

If either of the grounds of the motion are well taken, the défendant may 
make such motion. It is the usual practice, (Daniell, Ch. 295, 411,) and the 
court has discrétion to grant it, {Maclean v. Dawson, 4 De Gex & J. 155.) 
If the bill was filed without authority, the court may order it to be taken f rom 
the files. Wartnaby v.Wartnaby, Jac. 377; Blake v. Smith, Younge, 596; 
Story, Eq. PI. § 66. If the bill is not signed by counsel, the court will of its 
own accord order it to be taken from the files, {French v. Dear, 5 Ves. 547, 
650,) and the défendant may move for such an order, {Partrîdge v. Jackson, 
2 Edw. Ch. 520.) 

George H. Williams appears in no other capacity than an individual, and 
discloses no such personal interest as entitles him to a standing in court 
for the purpose of repealing a patent. Merserole v. Paper-Collar Co., 6 
Blatchf . 361. There is no averment that George H. Williams is a citizen of 
a state other than Ehode Island, and, if jurisdiction is claimed on the ground 
of citizenship, the defect is fatal. 3 Abb. Nat. Dig. 534. 

The attorney gênerai qua attorney gênerai has no power to institute this 
proceeding. The powers of the attorney gênerai are not to be amplifled by 
any référence to the powers of the*jattorney gênerai in Bngland, and, if he 
has the power to institute this action, it must exist by some law or custom 
of this country. There is no reportéd case of a suit by the attorney gênerai 
in his own name, or "as he is attorney gênerai," so that there is no custom 
in this country. The published décisions of the attorney gênerai' s depart- 
ment are against the existence of any such power. 7 Op. Atty. Gen. 50. Ail 
suits in behalf of the United States must be brought in the name of the United 
States, except in cases expressly provided for. Bentonv. Woolsey, 12 Pet. 27. 
The attorney gênerai is purely a création of law, and has no larger powers 
than the law gives him. His power to conduct litigations is expressly limited 
to such as are "in the interest of the United States." Kev. St. p. 60, § 359. 

Ail précèdent is against the présent form of allégation. "On behalf of said 
state" is the usual form of procédure in the several states of the Union. Lord 
Proprietary v. Jenings, 1 Har. & McH. 92; Kespublioa v. Grifflths, 2 Dali. 
112; State v. Beliesseline, 1 McCord, 52; State v. Dover, 9 N. H. 468; Com. 
V. Hite, 6 Leigh, 588; State v. Ashley, 1 Pike. 279. If any fraud exists in 
this case, it is against the United States, and it is the proper party to_ as- 
sert the remedy. Motory v. Whitney, 14 Wall. 441. This principle prevails 
also in England with référence to the capacity of the United States. TJ. S. 
V. Wagner, 2 Ch. App. 594. The United States attorney for the district in 
v.32F.no.9— 39 
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whieh the suit was brought was the proper officer to commence snch a pro- 
ceeding, (Bev. St. p. 145, § 771; U. S. v. Corry, 23 Mo. Law Kep. 157; V. 
8. V, Doughty, 7 Blatchf. 424;) and thé woçds "George H. Williams, as he 
is attorney gênerai of the United States, " should be stricken out, which would 
leave no légal plaintifC on record. The fact that the bill is signed by Mr. 
Gardneri United States attorney for the district ot Rhode Island, cannot be 
relied on to sustain jurisdiction. As the United States is not mentioned as 
plaintifE, the district attorney bas no légal client, and his signature does not 
form a part of the bill. U. S. v. MeAvoy, 4 Blatchf . 418. This defect cannot 
be cured by amendment. Attorney Général v. ffeliows, 1 Jac. & W. 254. 
ïhe attorney gênerai having resigned since the institution of this suit, there 
is no provision for substituting his successor, and, when the law intends an 
action to survive, there is always a positive statutory provision to that effect. 

If this proceeding is maintaînable ât ail, it caii only be maintained in the 
name of , or on behalf of , the United States, which fact does not appear on the 
face of the information. Even in England, the writ of soire facias to repeal 
a patent must be in the name of the crown, and the attorney gênerai there 
bas no authority to substitute his own name and officiai title therefor. Reg. 
V. Àrchipélago Co., 1 El, & Bl. 351; King v. Else, Dav. Pat. Cas. 144; King 
V. Arkvaright, Id. 61; King v. Butler, 3 Lev. 220; Rex v. Hare, 1 Strange, 
146; Reg. v. Ballivos,l'P. Wm. 207; Çween v. Mill 10 G. B. 379; Reg. v. 
Cutler, 3 Car. & K. 215; Queen v. Hancock, 5 De Gex, M. & G. 331; Queen 
y. Min, 14 Beav. 312; Queen v. Betts,lb Adol. & E. 540; Bynner v. Reg., 
9 Adol. & E. (N. S.) 523. This is confi^med by the language of the writ. 
Hind. Pat. 16 Law Lib. (O. S.) 715, form Xo. 6. 

The attorney gênerai has no statutory right to delegate the power to sign 
iiis name, and the absence of his signature to the information is fatally defect- 
ive. The rule in England on this point is inflexible. Daniell, Ch. Pr. 364. 
This court has no jurisdiction because the United States is not a party; and 
If there is a wrong, and this court cab redress it, it can only do so for a wrong 
against theUnited States, and on its prayer and in its suit. U. S. v, Doughty, 
7 Blatchf. 424. The relator is not looked upon as aparty. Attorney General 
\. Mayor, 1 Moll. 95; Attorney Éfeiïeral v. Wright, 3 Betiv . 447; Attorney 
General v. WyggeSton's Eôspital; 16 Beav. 313; Mtomey General v. Barher, 
4 Mylne & G. 262. The attorney gênerai having resigned, no one has been 
appointed to appear in this case as the spécial représentative of the United 
States, (Rev. St! pi 6l, § 366,) and the relator has no standing in court. 

This court has no jurisdiction to entertein this proceeding. This court ac- 
quires jurisdiction by statute alone. TJ. S. v. EcTifèrd, 6 Wall. 488. The 
information is not embraced within any of the provisions of the statutes con- 
ferring jurisdiction on this court. Rev. St. p. 110, par. 2; Id. p. 111, par. 9; 
act of March 3, 1875. It is not an action on behalf of the United States. 
The words, "as he is the attorney gênerai," are descriptive, and do not em- 
brace the corporation or government of which he is an offlcer. Hills v. JBaw- 
nister, 8 Cow. 81; Taft v. Brewster, 9 Johns. 334; Barher v. Insurance Co., 
3 Wend. 94; Moss v. Livingston, 41^. Y. 208. 

If the United States is a party plaintifE, its rights as such are no larger 
than the rights of an individual suitor. U. IS. v. McRae, 8 Eq. Cas. 69, 77; 
Z7. 8. V. PriolèaU, 2 Hem. & M. 559 ; People v. Brandreth, 36 N. Y. 196 ; V. 8. 
v. Nourse, 6 Pet. 494; U. 8. v. Arrédondo, Id. 711. Therefore, in the absence 
of statute, the United States can only ask such relief as equity accords a pri- 
vate citizen presenting a proper tese. Equity cancels outstanding fraudu- 
lent deeds of privatè citizehs, on the ground that they constitute a eloud upon 
the title. For the sarûé reason equity will sustain a bill by the government 
to Cancel a patent for lands. U. 8. v. 8tone, 2 Wall. 525; Bagnell v. Brode- 
rieh, 13 Pet. 450; U. 8. v. Sughes, 11 How. 568. 

But this furnishea no ground for the assertion- that the United States can 
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ask tlie same rçlief in respect to pate;itâ for invention. ïhe United Sttites 
governœent did not succeed to the prérogative of the crown to grant rao- 
nopolies. Patents for invention are not known to the comnion law of the 
United States; The constitdtion îs the only source of power to grant them. 
How far the people since the Kevolution succeeded to the prérogative of the 
crown to appeal to courts to vacate grants on account of fraud has never been 
definitely settled. People v. Olarke, 9 ÎT Y. 359. But it has been défi- 
nitely settled that a private citizen cannot maintain a bill to repeal letters 
patent for an invention. Merserole v. Paper-Collar Co., 6 Blatchf. 356. The 
power hère invoked has never been settled by judicial décision. Mowryv. 
Whitney, 14 Wall. 439, and the remarks in the other cases are not décisive 
of this point, gince it was not before the court. An outstanding patent does 
not constitute a cloud on the title of the United States, for it has no title. 
It grants nothing which belonged to it prior to the grant. And so long as 
the patent is not sought to be enforced it is of no injury to the public. Ex 
parte Wood, 9 Wheat. 603. There being no statute authorizing this proceed- 
ing, and no inhérent jurisdiction, it follows that t£ a private individual can- 
not ask the court for this relief the United States cannot. 

The English chancery court exercises jurisdiction to repeal patents (1) be- 
cause English patents are expressly made subject to that jurisdiction; (2) the 
jurisdiction cannot be exercised by a bill in equity, but only by scirefacias. 
Post. Soi. Fa. 246, 250; Hind, Pat. 64. And it required positive statute to 
save this right. St. 11 & 12 Vict. o. 94, par. 14; 12 & 13 Yict. c. 109, p. 14; 
15 & 16 Vict. c. 83, p. 15. 

Attomey Qeneral v. Vernon, 1 Vern. 277, is relied on as a précèdent for the 
doctrine that letters patent may be repealed by bill in chancery. But in that 
case the letters patent were for lands, and the bill was entertained on the 
ground that the grant was a cloud on the title. It has never been folio wed 
in England or in this country. Of the cases relied on Jackson \. Lawton, 10 
Johns. 24 décides that a land grant cannot be collaterally attacked; Mowry 
V. Whitney, 14 Wall. 439, décides that an extension of letters patent for an 
invention cannot be collaterally attacked; Walker v. Wells, 17 Ga. 549, cites 
it as authority, but the court ref used to be bound by it. 

If congress had intended the circuit courts to hâve this power, they would 
hâve said so. Act of 1790 (1 U. S. St. at Large, 109, § 5) provides a remedj 
for the repeal of letters patent. Act of 1793 (1 U. S. St. at Large, 318, ^ 
6) retained ttis remedy. Stearns v. Barrett, 1 Mason, 153; Delano v. Scott. 
Gilp. 489; Ex parte Wood, 9 Wheat. 609. Thèse acts were repealed by th«* 
act of July 4, 1836, which entirely reconstructed the patent System, and 
provided new modes of procédure. No nght is conferred by this act upon 
the United States to file a bill in its own name, or in the name of the attor- 
ney gênerai, for the repeal of a patent. If a patent may be repealed in Eng- 
land under the principles of gênerai law, it is because the defects on such 
principles inhere in the grant. EEere the provisions for authorizing a patent, 
to be issued, and providing how it may be defeated, removes the allégation 
of illegality inhérent in the grant. White Water Valley Co. v. Voilette, 21 
How. 425. 

ïhe Acts of 1790 and 1793 created and conferred a new jurisdiction to be 
exercised in a prescribed manner. The statute being affirmative, the remedy 
could not be pursued in any other manner. Dwar. St. 41 ; Hardmann v. 
Bowen, 39 N. Y. 199; Stafford v. Ingersol, 3 Hill, 41; Kenwick v. Morris, 
7 Hill, 575; MoKeonv.Caherty,^WenAAQ5; Pollandy. Bailey,2Qy^?ii\.5W; 
Ex parte Wood, supra. The act of 1836, by the repeal oî thèse provisions, 
took away the jurisdiction originally given, created a new jurisdiction, and 
gave new remédies. And the court cannot substitute, for this new remedy 
one not contemplated by the législature. U. 8. v. Tilton, 11 Mo. Law Bep. 
(F. S.) 598; U, S, v. murse, 6 Pet. 493; IT. S. v. Boisdore's Heirs, 8 How. 
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121; Mi^^ulty v. Batty, 10 How. 79; Farmers'' Bank v. Beering, 8 Pat. 
Off. Gaz. 312. 

Cattsten Broume, Charles F. Blake, and Albert G. Srowne, Jr., for in- 
formant. 

The right to grant raonopolies for limited terms for new and usef ul inven- 
tions is a fight inhering in every sovereign political power, whether mon- 
archieal or republican. Livingston v. Van Ingen, 9 Jolins. 507, 559, 560. 
It was a right at common law in England, and the statute of monopolies (21 
Jac. 1, 0. 3) was declaratory merely, (Hind. Pat. c. 2; Chit. Prerog. 177, 178; 

1 Brodie, Const. Hlst. 214, note; 2 Brodie, 28.) The passage of that statute 
was oecasioned by the royal abuse of the common law right, viz., granting 
patents that were void for want of authority, or that were void for want or 
f allure of the considération of beneflt to the public. 1 Brodie, Const. Hist. 214, 
215; 4 Macauley, Hist. (Boston Ed. 1856,) 103, 104; 8 Hume, Hist. (Cooke's 
Ed. 1793,) 159 et seq., 238; 9 Hume, Hist. 57, 199; Hallam, (Harper's Ed. 
1849,) 153, 154; Bract. L. i. c. 8; Tear Book, 19 Hen. VI. 63; Co. Lit. 1156; 
Chit. Prerog. 386. The power of the crown as parens patriœ has no spécial 
application to this class of righta. Bac. Abr. "Prérogative," D, 5; Chit, 
Prerog. 152-162, c. 9. 

ïhe right existing for the beneflt of the public, and not for the advantage of 
the sovereign, or the exclusive advantage of the patentée, is one of the ordi- 
nary functions of government. Hind. Pat. 103, m. a. d.; Kendall v. Win- 
sor, 21 How. 322, 327, 328; 3 Hamilton's Works. 253; Harmer v. Plane, 14 
Ves. 130, 182. 

Whatever the nature of the right, it was possessed by every one of the 
States before the adoption of the fédéral constitution. Livingston v. Van 
Ingen, 9 Johm. 507, 560, 573; Story, Const. § 1152; Rawle, (2d Ed.) 106; 
Federalist, No. 43; 2 Curtis, Hist. 340; Ancient Charters and Laws of the 
Colony of Massachusetts Bay, 170. The nature and incidents of the rights 
thus possessed are to be interpreted by the nature and incidents of the rights 
possessed and exercised by the parent countrv. Eesolves of the Déclaration 
of Kights of the Colonies, October 14, 1774 ; Story, Const. §§ 155-157, 162, 163, 
175, 176, 194, note 2; Pattersonv. PTmw, 5Pet. 233; Quiney, 258; sameApp. 
512-540; Clark's Colonial Law, (1834 Ed.) 15, 16; Chit. Prerog. 33; Wilbur 
V. yo6e2/, 16 Pick. 177, 182. 

It is part of the powers and duties of the law offlcer of every government 
where the common law prevails, in the absence of statute, upon gênerai prin- 
ciples of jurisprudence, to institute proceedings when necessary to enforce the 
rights of government, or correct their erroneous exercise. Bartmouth Col- 
lège V. Woodward, 4 Wheat. 518, 698; 5 Dan. Abr. c, 138, art. 2, 8 1; Flor- 
ida V, Georgia, 17 How. 478, 495; Parker v. May, 5 Cush. 336; Corn. v. 
Fowler, 10 Mass. 290, 295; Goddard v. Smithett, 3 Gray, 116, 122; 8tate 
V. Dover, 9 N. H. 468; Baptist Ansociation v. Hart's Ex'rs, 4 Wheat. 1, 50; 
Charles River Bridge v. Warreii' s Bridge, 7 Pick. 446, 506; lîespublica v. 
Griffitlis, 2 Dali. 112. Such power was exercised in England by the attorney 
gênerai in relation to erroneous giants of letters patent before the statute 
of monopolies. 1 Brodie, Const. Hist. 526-536; Id. 215; 4 Inst. 72, 85. 
And also ever since the statute. 4 Inst. 88; Bac. Abr. "Scire Facias," c. 3; 

2 Bl. Comm. 348; 3 BL Comm. 260, 261; 4 Bl. Comm. 159; Hind. Pat. 397, 
408; Queen v. Prosser, 11 Beav. 306; Mowry y. Whitney, 14 Wall. 434, 440. 
They were not and are not exercised by him as servant of the crown, but as a 
public oflBcer, at his discrétion, for the public beneflt. Queen v. Presser, 11 
Beav. 306, 313, 314; King v. Butler, 3 Lev. 220, 222; Broom, Max. 40, 41. 
The powers thus derived from the common law to institute proceedings to 
cancel grants of patents was exercised by the law ofHcers of the states with- 
out statutory authority, in respect to grants of land before the adoption of 
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the fédéral constitution, and when the grant was of record in the executive, 
instead of judicial department. the process adopted was an information in 
equity. Lords Proprietary v. Jenings, 1 Har. & McH. 92, IM:-, Norwood 
V. Attomep General, 2 Har. & McH. 201; Smith v. Maryland, là. 244; Op. 
Atty. Gen., 1 Har. & McH. (App.) 555, 556. 

The absence of décisions showing the exercise of this power in respect to 
grants of patents for inventions before the adoption of the fédéral constitu- 
tion is sufliciently explained by the scanty developnient of the mechanie arts 
until after that time. Sen. Doc. 338, (Ist Sess. 24th Cong.;) Ann. 2d Cong. 
(1793,) p. 863 et.seq.; House Doc. 38, (Ist Sess. 21st Cong.;) also the scarcity 
of reports publislied. 

The nature and incidents of the rights, powers, and duties vested in the 
United States in respect to patents for invention are to be construed by référ- 
ence to the nature and incidents of like rights, powers, and duties existing 
in the states at the adoption of the fédéral constitution. Penhallow v. Doane, 
3 Dali. 54, 92; Ware v. Hylton, Id. 199, 224, 316; 2 Curt. Const. Hist. 340; 
Patent Act 1793, c. 11, § 11 The United States, therefore, tools therightto 
grant letters patent as it had been possessed by the states, with the incident of 
'-he power and duty of the law officer of the government which makes the 
grant, to bring suits for the beneflt of the public to repeal erroneous grants, 
independently of statutory auttority. 3 Dali. 320, 335. And this power is 
not restricted by Eev. St. 359, which imposes a duty, but does not create a 
power. It is the duty of the attorney gênerai to direct the district attorney to 
bring the information. U. 8. v. Loughty, 7 Blatehf. 424. 

Even if the attorney general's power is dépendent on statute, the United 
States is interested in an information to cancel a patent regular on its face, 
procured by fraud, or in excess et authority: (a) Because it is a neeessary 
party to the suit. Dartmouth Collège v. Woodward, 4 Wheat. 518, 698; Flor- 
ida V. Georgia, 17 How. 478, 495; Baptist Ass'n v. HarVs Ex'rs, 4 Wheat. 
50; Kubher Co. v. Goodyear, 9 Wall. 788. (6) It is its error sought to be 
corrected, (c) which can not be donc by any collatéral proceeding. Field v. 
Seabury, 19 How. 323, 332; iiMÔôarCo. v. tfoodjrear, 9 Wall. 788, 797; Mowry 
V. Whitney, 14 Wall. 434. 

The form of this action is immaterial. .An information in equity in this 
country for this purpose is the équivalent of scire fadas in England. TJ, S. 
V. Stone, 2 Wall. 525, 535, 536; Mowry v. Whitney, 14 Wall. 434, 440. 

Act of 1793 was not exclusive of the common-law remedy. Statutes in 
dérogation of common law are to be construed strictly. The statutory rem- 
edy must be as complète as the common-law remedy, in order to be exclusive 
and not merely cumulative. Courts do not favor repeal by implication. The 
intention to take away the common-law remedy must be manifest, or the stat- 
ute will be adjudged affirmative merely, or in aid of the common law. Mel- 
ody V. Meab, 4 Mass. 471; Barden v. Crocker, 10 Pick. 383; Jennings v. 
Com. 17 Piek. 80; Turnpike Co. v. Hayes, 5 Cush. 458 ; Gooch v. Stephenson, 
13 Me. 371; Lang v. Scott, 1 Blackf. 405; Stafford v. Ingernol, 3 Hill, 38, 
41; Renwicli v. Morris, Id. 621, 624; Turnpike v. Coventry, 10 Johns. 389, 
393; Soidmore v. Smith., 13 Johns. 322; Colden v. Eldred, 15 Johns. 220; 
Wheaton v. Hibbard, 20 Johns. 290, 293; Crittenden v. Wilson, 5 Cow. 165, 
168; Wetmore v. Tracy, 14 Wend. 250, 255, 256; Turnpike Co. v. People, 
15 Wend. 267; Caroer v. Manufacturing Co., 2 Story, 432; Sawin v. Guild, 
1 Gall. 485, 486; Wheaton v. Peters, 8 Pet. 591; Wood v. V. S., 16 Pet. 343; 
Daviess v. Fairbairn, 3 How. 686; McCool v. Smith, 1 Black, 459. 

The rule that "where a new right is given, and a spécifie remedy given, 
for îts violation, the remedy is eonflned to that given by statute," bas no ap- 
plication to this case, which is not seeking the remedy for the violation of the 
new right given by statute, but which is to contest défendants claim to any 
right whatsoeyer. 
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I£ the stâtuteà of 1790and 1793 excluded thë United States frotn ail com- 
mon-law remédies, the repeal of that statute must be construed to revive 
them. The argument that the provision in the act of 1836 allowing the plead- 
ing of spécial matter to avoid patents in actions on them at law was a substi- 
tute for the power of repeal, is unfounded.sincesimilar provisions were in 
the Acts of 1790 and 1793. St. 1790, c. 7, § 6; St. 1793, o. il, § 6; St. 1819, 
c. 19; St. 1836, c, 357, § 15: 1 BL Comm. 92; Polk v. Wendall, 9 Cranch, 
87; Spalding's Lesseey, Reeder, 1 Har. & McH. 187, note; Bladen's Lessee 
V. Coakei/,ld. 230; Sears y. Parker, \ Hayw, 126; University v. Johnston, 
Id. 373; Foreman v. r^/son, Id.496; Miller v. Twitty, 3 Dev. & B. 14; Alex- 
ander v. Greenup, 1 Munf. 134; Jackson v. Lawton, 10 Johns. 23; Jack- 
non. V. Hart, 12 Johns. 77; Whitney v.JSmmett, 1 Bald. 303: &ra,nt v. Ray- 
mond, 6 Pet. 218; Finley v. Williams, 9 Cranch, 164; Patterson v. Winn, 
11 Wheat. 380; Belano v. Scott, 1 Gilp. 489. 

The provisions relating to repeal of patents in the Acts of 1790 and 1793 
were remédies given to individuals, not to the United States, (St. 1793, § 10; 
St. 1790, § 5;) and were supplementary merely to the common-law remedy. 

The English patent System, and décisions thereunder, are guides to the con- 
struction of our own législation. Evans v. Eaton, 7 Wheat. 356; Pennook 
V. Bialogtie, 2 Pet. 1, 18; Grant v. Raymond, 6 Pet. 218; Shaw v. Cooper, 
7 Pet. 292 ; Wilson v. Rousseau, 4 Hp w. 646 ; Hogg v. Emerson, 6 How. 437 ; 
Lowell V. Lewis, 1 Mason, 182; Whittemore v. Cutter, 1 Gall. 429; Wyeth v. 
Stone, 1 Story, 273; Woodworth v. Sherman, 3 Story, 171; Woodworth v. 
Rogers, 3 Woodb. & M. 135; Sullivan v. Bedfleld, 1 Paine, 441; Brooks v. 
Bioknell, 3 McLean, 250; Stimpson v. Railroad, 1 Wall. C. C. 164. 

The government cannot "remove the taint of illegality" from a patent for 
an old invention by authorizing its issue. Congress has no powèr to author- 
ize the issue of a patent for an old invention. In White Water Valley Co. v. 
Vallette, 21 How. 414, the législature had the power to remove that taint. 

There is no différence in principle between proceedings to cancel patents 
for land and patents for inventions. Fiéld v. Seahury, 19 How. 323; Rub- 
ber Co. V. Goodyear, 9 Wall. 788; Mowry v. Whitney, 14 Wall. 434. See, 
also, 5 Elliot, Debates, 439; Curt. Pat. (4th Ed.) §§ 8, 503; Woodworth v. 
Hall, 1 Woods & M. 389; 1 Op. Atty. Gen. 456. 

There is no distinction between the case at bar and U. S. V. Stone, 2 Wall. 
525, and U. S. v. Hughes, 11 How. 552, and 4 Wall. 232. Both of those were 
flled by the law offlcers of the government without spécial statutory author- 
ity. 17. 8. V. Hughes showed on its face that the United States had no prop- 
erty in the land covered by the patents sought to be canceled. See, hIso, 
atate v. Beed, 4 Har. & McH. 6. 

But it is claimed that a void land grant casts a cloud upon the title of the 
United States as.proprietor. But a void patent for an invention casts a cloud 
upon the rlghts of every member of the public to use or manufacture the arti- 
cle, and upon the title of the rightf ul patentes, which equity will protect. 
Martin V. Graves, 5 Allen, 601; Clouston v.Shearer, 99 Mass. 210; Exporte 
Wood, 9 Wheat. 603. 

In 17. 8. V. Stone, supra, the patent was expressly held void for " want of 
authority" to issue it. Thèse létters patent sought to be canceled in this ac- 
tion are admitted by this demurrer to hâve been issued without authority. 

Unless the government can maintain this bill there is a failure of justice, 
since the commissioner of patents is powerless to revoke the patent. U. S. y. 
Stone, 2 Wall. 525, 535; Hind. Pat. c. 10, § 7. 

There is no distinction in the process to repeal patents provided for in the 
Acts of 1790 and 1793, between willful and construotive fiaud in the procur- 
ing of the patent. Bac. Abr. "Trespass," B. The cases cited by défendant 
{^Steama v. Barrett, 1 Mason, 153; Exporte Wood, 9 Wheat. 603; Delanoy. 
Scott, 1 Gilp. 489) do not bear the construction put upon them. 
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The intention of congress in tlie several patent acts was to leave the remedy 
in ail cases, except in the particular instances mentioned, to be regulated by 
principles of gênerai jurisprudence, {Rubber Co. v. Goodyear. 9 Wall. 78S;) 
whichis deflnedto be the gênerai principles of common law, [Mowry v. WMt- 
ney, 14 Wall. 434, 439, 440.) The remedy at common law was seire fadas, 
which was maintainable (1) when the king had granted a thing by false sug- 
gestion; (2) when he had granted a thing he had no power to grant. The 
case at bar falls within both of thèse classes, and the question of motive of 
the défendant is iramaterial, since the injiiry is done by an outstanding void 
patent, which on its face is prima f acte valid. Whittemore v. Cutter, 1 Gall. 
429 ; Railroad Co. v. Sttmpson, 14 Pet. 448 ; Woodworth v. Roger», 3 Woodbi 
& M. 153; Wilson v. Bammn, 1 Wall. C. C. 347; Delano v. Soott, 1 Gilp. 489, 
494; Whitney \.Smmett, 1 Bald. 303, 315; Grant v. Raymond, 6 Pet. 218, 
242; Wilson v. Rousseau, 4 How. 646. 

This power is necessary to the establishment of a complète System of equity 
jurisprudence, 7 Dana, Abr. c. 225, art. 1. 

Before ShbPlet and Knowles, JJ. 

Sheplby, J. The infoirmation in this eaae is by."(}eorge H. Williams, as 
he is attorney gênerai of the United States of America," at the relation of 
George V- Hecker, of the city of New York, against the Eumford Chemical 
Works, a corporation duly organized under the laWs of the state of Ehode 
Island, and a citizen of said state, and domiciled therein, and against George 
r. Wilson, a citizen of the state of Ehode Island, as président of said corpo- 
ration, and its gênerai manager. 

The information showeth that letters patent of the United States were on 
the twenty-second day oî April, 1856> granted to Eben N. Horsford for a new 
and improved préparation or substance being a substitute for a pulvérulent 
acid for use in the manufacture of dry powders and other similar powders 
when a dry acid is réquired; that thereafter the letters patent beeame vested 
in the Eumford Chemical Works, as assignée of Horsford. Two surrenders 
and reissuesof the patent are theli set out in the information, the flrst reissue 
being dated May 7, 1867, and numbered 2,597, and the second, June 9, 1868, 
and numbered 2.979. The reissue 2,979 is alleged to hâve been wrongfully 
and fraudulentiy obtained, and to be null and void by reason of claiming that 
which is not described in the original letters patent of Horsford, and that 
which was not the invention of Horsford as described in his originalpatent. 
The third claim of the reissued patent is alleged to be void, not'only as claim- 
ing an invention not described in the original patent, and not the invention of 
Horsford at the date thereof, but for want of any such description in eitlier 
the original or reissued letters patent of the invention therein claimed, in 
such full, clear, and exact terms as to complym that respect with therequire- 
ments of law. Thefourth claim is alleged to be void also,because the subject- 
matter thereof is not described in the original patent, and because the sul)ject- 
matter of the claim is not described with suflScient accuracy to enable a per- 
son skilled in the art most nearly allied thereto to successf uUy make and use 
the same. 

The information further shows that on the seventeenth of June, 1868, the 
Eumford Chemical Works filed a bill in equity in the circilit court of the 
United States for the Southern district of New York, against bne John E. 
Lauer, alleging infringement of letters patent No. 2,979; that Lauer was an 
employé of the relator, George V. Hecker, and his partner, John Hecker; 
that the alleged acts of infringement were done in the course of said employ- 
ment, and the défense of the suit was assumed by the Hèckers; that, after a 
fùll hearing befoire hjs honor, Judge Blatchfokd, one of the jadges of said 
court, it waa adiudged and decreed that the flrst arid second clàlms of said 
pateât were v6id for wabtof nbveilty; that on or about the tbirtëentU day of 
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September, 1869, the Eumford Chemical Works flled another bill in equity.in 
the same court, against the Heckera, alleging infriiigement of said letters 
patent No. 2,979; and that thereupon, and after the decree in the suit in 
equity against Lauer, upon the application of the complainant, the cause 
against Lauer was reopened and further proofs were taken in the cause. 
Proofs were also taken in the cause against the Heckers, and, by stipulation 
of the parties, the testimony taken in the Lauer Case was used in ttie Hecker 
Ca,se, and, after a full hearing, it was adjudged and decreed in botli cases 
that the flrst, second, and third claims of reissued patent No. 2,979 were void 
for want of novelty, and that the défendant George V. Hecker had infringed 
the fourth claim of said letters patent. 

An allégation is then made that the question of the validity of the fourth 
claim was not argued or heard in that trial, and that it is invalid for the rea- 
sons before stated; that the cause was referred to a master to take account of 
profits made by the défendants in infringement of the fourth claim, and it 
does not appear that such accounting lias been completed, or any final decree 
made in the cause. The information sets out the grounds upon which the 
court adjudged and decreed the flrst, second, and third claims of the patent 
to be void for want of novelty, and also the grounds upon which it is now al- 
leged that the flrst, second, third, and fourth claims of the reissued patent 
are void for want of novelty or patentability ; and that, before the expiration 
of the original term for which letters patent were granted, the same were ex- 
tended l'or the term of fieven years, and the extended term was duly assigned 
to the Bumford Chemical Works. The information proceeds to give the req- 
uisite notice of prior publications relied upon to prove that Horsford was not 
the original and flrst inventer of the inventions described and claimed in the 
several claims of the patent. 

Allégation is then made that, since the flling of the bills against Lauer and 
Hecker, the Ruraford Chemical Works hâve instituted a large number of 
suits, in différent circuits, against persons charged with infringing reissue 
No. 2,979, which alleged infringements consist, in some cases, in the resale 
of packages of flour prepared and sold to them by Hecker, for which prépara- 
tion and sale the Heckers, and Lauer, their employé, were sued in the afore- 
mentioned suits; that, ail such suits being against customers of the said 
Heckers, they are obliged to assume the défense, a,nd that thereby they are 
subjected to great vexation and expense, inasmuch as in those suits the com- 
plainant endeavors to maintain the validity of ail the claims of the patent. 
The information further allèges that the Kumford Chemical Works has in- 
stituted a suit in equity against George V. Hecker, in the circuit court of the 
United States for the district of New Jersey, for alleged infringement of re- 
issue No. 2,979, and threatens to institute other suits against other défend- 
ants for using and selling the same flour for the making and using of which 
the Heckers were sued in the Southern district of New York; that although 
the fourth claim of the patent was adjudged to be valid, yet the informant 
believes that the decree was unadvisedly made, and that the judgment of the 
court sustaining said claim caniiot be revised at the private instance of the 
défendants therein, save by the suprême court of the United States, on ap- 
peal from the final decree, which final decree cannot be made until the com- 
pletion of the accounting, and during the pendency of the accounting the de- 
cree is being used for harassing and vexations litigation under said claim; 
that there are valid and subsisting patents, granted according to law and now 
owned by the Heckers, the use of the inventions secured by said patents be- 
ing greatly impeded and injured by the aforesaid doings of the Rumford 
Chemical Works, and by the existence of the reissued patents aforesaid. The 
prayer is that the reissued patent No. 2,979 should be declared void, and be 
canceled and annuUed, and that the Rumford Chemical Works be enjoined 
from prosecuting any suit at law or in equity for allt^ged infringements of the 
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same. The bill is signed by George H. Williams, attorney gênerai of tho 
United States, by John A. Gardner, attorney of the United! States in and for 
the district of Ehode Island. A motion was made and flled to set aside the 
service of the subpœna, and take the information from the files. The évi- 
dence oflered under this motion was ordered to be flled and made a part of 
the record in the cause. 

Inasmuch as the principal questions presented on the hearing of the motion 
are raised by the demurrer, the court deciiied to hearthe parties on the bill 
and demurrer, and further considération of the motion is unnecessary. De- 
fendants demur to the bill on the grounds, briefly stated — First, thut inform- 
ant does not state any case which entitles him to relief against thèse défend- 
ants; second, that th« informant had no lawful authority to file this informa- 
tion ; third, that the irxformation and this proceeding are not in the name or 
in behalf of the United States; fourth, that the informant, "as he is attorney 
gênerai of the United States," had no lawful authority to file this informa- 
tion ; flfth, that the informant bas not signed the said bill or information, hor 
bas counsel signed the same; sixth, that this coUrt has no jurisdiction under 
the constitution and laws of the United States, to entertain this information 
<*nd proceed therewith ; seventh, that this court has no jurisdiction to enter- 
tain the said information, or to proceed therewith, beeause it appears that the 
United States are not parties thereto, or petitioners or plaintififs therein; 
eighth, that this court has no jurisdiction, beeause it does not appear that the 
parties are citizens of différent States. 

A patent for a usef ul invention is not, under the laws of the United States, 
a monopoly in the old sensé of the common law. The whole patent System 
of the United States rests upon the basis of the constitutional provision con- 
ferring upon congress the power to promote the progress of science and thé 
usef ul arts, by securing, for limited times, to authors and inventors, the ex- 
clusive right totheir respective writings and discoveries. So long as snch 
writings and discoveries were not communicated to the public, authors and 
inventors had a possession of, which was équivalent to a property in, their 
writings and discoveries. When communicated to the public, by the common 
law that property was lost. In considération that an inventor will disclose 
the secret of his invention, and put it in immédiate practice, and afford to the 
public the opportunity to practice it, when it becomes public property at the 
expiration of the term of the patent, the government grants to the author of 
a new and useful invention the exclusive right in that invention for a term 
of years. This grant is not the exerciseof any prérogative to confer upon one 
or more of the subjects of a government the exclusive property in that which 
would otherwise belong to the common right. It more nearly resembles a 
contract, which under the authority conferred by the constitution, congress 
authorizes to be entered into between the government and the inventor, se- 
curing to him, for a limited time, the exclusive enjoyment of the practice of 
his invention, in considération of the disclosure of his secret to the public, and 
his relinquishment of his invention to the public at the end of the term. To 
the législation of congress, and to this alone, we must resort, under our form 
of government, for guidance as to the extent, limitations, and conditions of 
the respective rights of inventors and the public, and as to the forms of remedy 
and the remédiai jurisdiction, as well as the remedy itself, under our System of 
patent law. So far as any inquirymay relate totlie relations between the gov- 
ernment and the grantee of letters patent of the United States, but little light 
can be reflected from the English décisions. Originating, as their System of 
patent law did, in a supposée! right of the king, residing in his royal préroga- 
tive, to create mbnopolies, and continued under the authority of the act of Par- 
liament of 21 James I., which, while prohibiting by thestatute of monopôlies 
the granting of exclusive privilèges in trade, excepted lettérs patent for the 
sole working or niaking of any manner of new manufacturé withib the realm 
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. to the first and true inventors of such manufactures, it evidently rests npon a 
différent basis from a System founded solely upon the express grant of power 
in a written constitution. 

As in Englànd tlie grant of a patent is a matter of grâce and favor, the 
crown may annex any conc|itions it pleases to the grant. EveryEnglish pat- 
ent contai ns a proviso which makes the grant it contains re vocable by the 
queen, or by any six of herprivy council, for certain causes, which are men- 
tioned in the proviso. Thèse causes are stated in the proviso to be, if the 
grant be contrary to law, or prejudicial or inconvénient to her majesty's sub- 
jects, or if the invention was not new, or not invented by the patentée. Hind. 
Pat. c. 10, § 7. This provision is an afflrroance of the law that the queen can- 
not do anything against the law, or against right and justice; hence the 
maxim that the queen ca.nnot do wrong. Theref ore ail her letters patent which 
are contrary to law or Common justice, or which are to the préjudice of the 
commonweaith, or to thegeneralinjury of the people, are null and void, and 
every grant from the queoo lias thia condition either expressly or tacitly an- 
nexed to it, that it be not a grievance or préjudice to her majesty's subjects, 
and if a grant be contrary, to this condition it is void. Co. Litt. 90 B; Chit. 
Prerog. 178; Bac. Abr. "Prerog." F 2; Shep. Abr. "Prerog." pt. 3, 48. §§ 5, 7. 
The statute of monopolies, 21 Jac. I. o. 3, § 6, provides also tliat patents for 
inventions "shall not be contrary to law.nor mischievoustothestateby rais- 
4ng prices of commodities at home, or hurt of trade or generally inconvén- 
ient. " Lettfers patent are not demàndable in England as matter of right. In 
practice they are rarely refused, but are granted on application properlymade, 
the reason being that the grant is eiitirely at the risk of the petitioner for the 
patent. As the letters patent issued under the great seal, and the enrollment 
of every patent remained of record in the court of chancery, the lord chancel- 
lor, in the common-law cpurt of ctiancéry, — or, in the words of Sir Edward 
Coke in thefourth institute, the "one ordi^iary coram domino rege in oanoel- 
laria, wherein the lord chancellpr or lord keeper of the great seal proceeds 
according to the right Une of the laws and statutes of the realm seeundum 
legem etoonstietudinetrp .angliœ,"^—hss power to hold plea of soire faoias to 
repeal letters patent under the great seai, and to cancei the patent, and also 
tl\e enrollment of it. King v. Butler, 3 Lev. 221, and 2 Vent. 344. The 
scire fadas being a judicial writ, and founded upon a record, properly issued 
from the court of chancery, as the patent was a record in chancery. Sir Edward 
Coke says, (4 Inst. 88;) "Ôur lord chancellorof England isealledcanceHan'iM, 
a canoellendo, i. e., a digniori parte ; being the highest point of bis jurisdic- 
tionto cancei the king's letters patent under the great seal, and damning 
the enrollment thereof by drawing strikes through it like a lattice." Theform 
of a writ of scire faoias, which issued from the court of chancery, commanded 
the sherifE to give notice tp the patentée to appear in chancçry, and show 
why the letters patent and enrollment should not be canceled, and the letters 
patent restored into chancery, there to be canceled. 

Thèse légal proceedings were in the office called the "Petty Bag," the office 
pf the court of chancery, in which ail common-law proceedings of the court 
were carried on, ail the pleadings and other commpu-law proceedings being 
entitled, "In the Petty Bag Office in Chancery." The, action of soire faoias 
was not only a remedy provided by law for the crown in behalf of the public, 
but also for any subject of the crown who could show that a void or illégal 
patent operated to his préjudice. Thus, in Butler'' s Case, before cited, Lord 
Chancellor Pinch said; "Where a patent is granted to the préjudice of the 
subject, the king, of right, is to permit him upon his pétition to use his name 
for the repeal of it." Every person is presumed:to bave suçh an interest in 
a patent for an invention that, if lie allèges that it is illégal or void, he is en- 
titled, as of right, to a scire facial in the name of the queen, in order to re- 
peal it. Queen v. Aires, 10 Mod. 354; Que&n y, Sallivos, 1 P. Wms. 207; 
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Vin. Abr. "Prérogative," T. b.; U. b. 8. Such' proceedings were àlways in 
the name ol the crown. "The only means which thelaw provides for the 
repealing o£ letters patent [for inventions] is by action of scire faoias at the 
suit of the queen," (Hind. Pat. 64,) ànd, as we havô seen, this was a quasi 
common-law proceeding, with theright of trial by jury. This right, and this 
mode or proceeding, was preserved by the express provisions of the modem 
statuteS, which, while providing for a new seal to patents, and for flling the 
spécifications in such office as the new commissioners mlght designate, also 
enacted that "the writ of soire faoias shall lie for the repeal of any letters 
patent issued under this act in the like case as the same would lie for the re- 
peal of letters patent which may now be issued under the great seal." No 
instance can be found, it is believed, of any other proceeding in England than 
a sclre fanas to repeal letters patent for an invention. It is contended in the 
case at bar that the case of Attomey Général v. Vernon, 1 Vern. 277, is an 
authority for the repeal of letters patent by a bill in chancery. But this case 
was without a précèdent, and has never been followed in England, and can- 
not be clairaed to be a précèdent for a bill in equity to repeal letters patent for 
an invention which issue under the great seal, and are recorded in chancery. 
The question related to letters patent which purported tO grant to Col. Ver- 
non certain rights and privilèges connected with the honor of Sudbury, and 
the manor of 8udbury, and other landed estâtes. Lord Cliief Baron Monta- 
QUE, as to the objection that there was no précèdent of any such suit brought 
into this court, said: "This court créâtes précédents, " and the Lord Ctiancellor 
Jeffeibs, in allusion to what had been proved in the case, that Vernon had 
been a devoted and loyal adhèrent of the late King Charles I. , and had by rea- 
son thereof suiïered greatly in his person and estate, and been imprisoned in 
the Tower, answered : " That Col. Vernon has been very loyal, and that his serv- 
ice and sufEerings for the crown hâve been considérable, must be admitted;" 
but he goes on to decree that the patent must be delivered up and caneeled 
iipon two grounds — First, that " Col. Vernon had before that time tasted of 
the kîng's bounty both in England and Ireland ;" and also, "though Col. Ver- 
non was an hônest gentleman and of good quallty, the honor of Sudbury is of 
that vast extent, and so many noblemen hold of it that it is not fitting for a 
person of his degree." 

Comparing the System of rights ahd remédies, so far as they refer to the re- 
lations between the government and the subject in England and this country, 
We flnd thèse strongly marked différences: Letters patent for inventions in 
England are grants made by the crown de gratia spéciale; the words "of our 
spécial grâce" in the patent importing that the grant proceeds merely from 
the grâce and Bounty of the crown, the grantee having no right or title to the 
grant, except throughthe favor of the crown. 2 Co. Inst. 78; Hind. Pat. 50. 
In this country they are issued, neither in fact nor by publication, by any 
spécial grâce or favor, and in no sensé ex mero motu, but as a matter of right, 
under the provisions of a statute, to the inventer who has complied with the 
conditions which the statute imposes. In England, before the statutes of 12: 
& 13 and 15 & 16 Vict., the letters patent issued under the great seal, and 
were on record in the court ol chancery. In the United States the record of 
the patent is in the patent-offlce, and under the seal of the patent-office. In 
England the patent issues to the applicant as a matter of course on his applica- 
tion, the grailt being entirely at the risk of the petitioner. By our statute the 
letters patent are not issued until the commissioner of patents has caused an 
examination to be made, and until it appears, upon such examination, that the 
claimant is justly entitled to a patent under the law, and that the same is sulH- 
ciently new and important. From the décision of the examiner, or of thè ex- 
aminer-in-chief in charge of the interférences, an appeal is provided to the boai*d 
of examiners, and from their décision the party dissatisfied may appeal to the 
commissioner in person. If such party, except a party to an interférence,' ia- 



620 FEDEBAL EEPOETEE. 

dissatisfied with the décision of the commissioner, he may appeal tothe suprême 
court of the District of Columbia, sitting in bano; and after ail tliese proceed- 
ings, if the patent be ref used, the applicant may hâve a remedy by bill in equity. 
Also, in case of interf erlng patents, the remedy is not by soire faoias at the in- 
stance of the relator, as lu England, but the statute provides for a suit in equity 
by the owner or other person interested in the working of the invention, brought 
against the owner of the interf ering patent. In England the law gives to the 
party aggrieved by the issue of the letters patent his right to his remedy of 
scire faoias, brought and conducted at his expense by the attorney gênerai, in 
the name and in behalf of the queen, to repeal the patent. No statute in this 
country confers or recognizes the existence of any such right, nor can any 
précèdent be found for the suing eut of a writ of scire faoias, or the bring- 
ing of a bill in equity to repeal the patent by the attorney gênerai in the name 
and behalf of the United States, either with or without a relator. 

Under our System of patent law, where the issue of letters patent is either 
a quasi décision at the patent-office, or an actual judicial décision on appeal 
from the commissioner's décision, and where the statute so caref ully guards 
the rights of défendants in actions brought by owners of patents, we could 
entertain no doubt, in the absence of any statute provisions authorizing pro- 
ceedings by the attorney gênerai of the United States, either as in this in- 
stance, in his own name, "as he is attorney gênerai," or in the name and be- 
half of the United States, that no right to institute such a proceeding existed, 
were it not for the hjgh respect which this court entertains for any sugges- 
tion coming from the suprême court of the United States, whose décisions are^ 
binding uponthis court, and whose dOota even are entitled to be treated with 
the respect and considération due the high authority and profound learning 
of that court. 

The case of Mowry v. Whitney, 14 "Wall. 434, was one of two interfering pat- 
ents. Mowry having been sued by Whitney ifor practicing the invention de- 
scribed in Mowry's patent, which Whitney alleged to be an infringement of his 
(Whitney 's) prior, existing, and extended patent; and, Whitney having ob- 
tained a decree against Mowry in that suit in chancery, Mowry flled, in his 
own name, a bill against Whitney, alleging in substance that Whitney had 
obtained the extension of his patent by false suggestion, by falsely represent- 
ing that his profits under the patent had been very small, when, in fact, they 
had been very large. There was a demurrer to the bill upon the grounds — First, 
that the extended patent had expired by Its own limitation before the bill was 
flled ; second, that the complainant could not, in his own right, maintain such 
a suit. The court did not deem it necessary to décide the flrst point. In de- 
ciding the second, the court, (Mr. Justice Miller,) stating the ancient mode 
of vacating a patent in the English courts by soire faoias, states the three 
cases in which this may be done in those courts: First, when the king, by 
his letters patent, has by différent patents granted the same thing to several 
persons, the flrst patentée shall hâve a soire faoias to repeal the second; sec- 
ond, when the king has granted a thing by false suggestion he may by soire 
faoias, repeal his own grant; third, when he has granted that which by law 
he cannot grant, he, jure régis, and for the advancement of justice and right, 
may hâve a scire fadas to repeal his own letters patent. The learned judge 
then, observing that the sixteenth section of the patent act of 1836 seems to 
hâve in view the same distinction made by the common law in regard to an-: 
nulling of patents, proceeds to décide that the remedy under that section, to 
try the confliçting claim in chancery, is limited to individuals claiming under 
conflicting patents, or one whose claim to a patent has been rejected because 
his invention was covered by a patent already issued, and authorizes the court 
to annul or set aside a patent so far as may be found necessary tu protect the 
right, and that the suit by individuals is limited to that class of cases, and 
tbat the gênerai public is left to the protection of the government and its of- 
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ficers. The case decided, and only decided, that an interfering patentée or 
an individual could not, in his own name or in his own riglit, maintain such 
a bill in equity to vacate a patent upon the ground offalse suggestion or fraud 
in obtaining tlie patent. Tlie authority of tliis décision, or tlie conclusive- 
ness of the reasoning in support of the décision, bas never been doubted. 
In England, when the king had granted letters patent for an invention by 
false suggestion, the soirefacias, brought by the king's attorney gênerai, to 
repeal the king's own grant, was in the king's name and on his own behalf, 
and not at the suit of a subject. And hère, by the act of 1836, it was not in- 
tended to confer upon an interfering patentée the right to try such a ques- 
tion by a suit in his own name, which would be conclusive only inter partes, 
and leave the same question open, as the court in that case observes, to in- 
numerable vexatious suits to set aside tlie patent, since a decree in favor of 
the patentée in one suit would be no bar to a suit by another party. It is true 
that, in deciding this question, thelearned judge says, what is unquestiona- 
bly true, that "the gênerai public is left to the protection of the government 
and its offlcers" in cases like the one alleged in Mowry v. Whitriey, of lalse 
suggestion or fraud in obtaiqing a patent. The court did décide that "no 
one but the government, either in its own name or the name of its appropri- 
ate offleer, or by some form of proceeding which gives officiai assurance of the 
sanction of the proper authority, can institute judicial proceedings for the 
purpose of vacating or rescinding the patent which the government has is- 
sued to an individual, exeept in the cases provided for in section 16 of the act 
of July 4, 1836. " The court did not décide, and in that case was not called 
upon to décide, what protection to the gênerai public, by the government and 
its offlcers, had been provided by law ; or whether, in the absence of any ex- 
press statute provision, or in addition to such statute provisions as are de- 
signed to protect the rights of the gênerai public, any further and additional 
right exists in any executive department of the government to institute any 
form of proceeding to repeal the grant, by virtue of any supposed prérogative, 
or any supposed relation of the government to the gênerai public, like that 
under which the king^'îwe régis may institute proceedings to repeal his own 
grant, or a,&parens patrîœ may intervene in his own name for the benefit of 
his sjibjects, at their relation and expense, to repeal a grant supposed to be 
prejudicial to them. Whether any power had been conferred by statute upon 
any offleer of the government to institute such proceedings, or whether any 
such right or power existed any where in the executive department, in the 
absence of statute provisions conferring the power and prescribing the mode 
of proceeding, is a question which the court can only décide "when a case 
arises in which the United States or the attorney gênerai shall initiate a suit 
to hâve a patent declared null ab initia, " and the court, in the language last 
quoted, defers its décision upon the effect of such a proceeding (under a par- 
ticular state of facts stated in the opinion) to the time when such a case shall 
arise. 

This leads us to the considération of the protection afforded by the provis- 
ions of the patent acts to the rights of the gênerai public, and to the history 
of the législation upon that branch of the subject. The fifth section of the 
act of 1790, the first act of congress in relation to the subject, (1 St. at Large, 
111,) provided a form and mode of proceeding to repeal a patent "obtained 
surreptitiously, by or upon false suggestion, " upon complaint made under 
oath before the judge of the district court where the défendant resided, and 
motion within a year after issuing of the patent, but not afterwards. The 
patent issued under this act without any oath of the applicant and any pre- 
vious examination, and want of novelty and originality are not included in 
the list of défenses authorized by the sixth section. The act of 1793 extended 
the time of limitation for commencing proceedings to repeal the patent to 
three years, and enlarged the défenses in actions for inf ringement, opening 
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the défenses of want ôf noyelty and originality. Thèse provisions cleaiiy 
show that it was deemed necessary that authority for proceedings to repeal 
letters patent eonferred by statute. 

In exporte WooS; 9 Wheat. 609, the courts say: "As the patents are not 
enrolled in the records of any court, but among the rolls of the department 
of state, it was heèessàry to give some directions as to the eharacter, time, 
and manner of instituting proceedings to repeal them." Thèse acts of 1790 
and 1793, including thèse provisions conferring junsdiction upon the fédéral 
courts, over proceedings for the repeal of letters patent, were repealed by the 
act of 1836. That act was substantially rej-enacted and coditied by the act of 
1870, and in the Revised Statutes of 1874. The act of 1836 contained no pro- 
vision authorlzing any proceeding to repeal letters patent upon the ground 
tliat they were obtained "surreptitiously, by or upon false suggestion;" but 
the sixteenth section provided a remedy in the case of conflicting patents, and 
for a repeal of the one which the court shoiild adjudge had been improvi- 
dently issued. This takes the place of the remedy to which, in case of con- 
flicting grants, the subject is entitled to, as matter of right, in England. 

For the protection of the gênerai public, in place of tlie provision for a pro- 
ceeding in the nature of a soire faoiaa to repeal the patent, to be instituted 
within three years, as provided in the act of 1793, it sought to provide safe- 
guards agàinst the issue of letters patent upon false suggestion, and ample 
security against any injury to the citizen, to whom it opened every possible 
défense against irijury resulting from any mistake or oversight of the commis- 
sioner in issuing the patent. Tn fact, every défense against a patent that can 
well be imagined was left open to the citizen whose interests were aflfected by 
it, exc'epting only the one which in Whitney v. Mowry the suprême court de- 
cided was not open,^— the question of fraud upon the government in obtain- 
in^ the grant. To guard against sUch a fraud, it provided for the examina- 
tion by the examiner, and for a commissioner, and the subséquent proceed- 
ings hereinbef ôre stated ; it being made the duty of the examiner and the com- 
missioner to protect the rights of the public. The jurisdiction eonferred by 
Acts of 1790 and 1793 upon the fédéral courts to repeal a patent, and which, 
without express grant, it is bélieved did not inhere in those courts, is no- 
where eonferred bythe Actsof 1836or 1870 or in the Revised Statutes of 1874. 
It would seem to be a great stretch of power and assumption of jurisdiction 
for one circuit court, in the absence of any su eh express authority eonferred 
by act of congréss, to repeal and vacate a patent which may hâve been origi- 
nally granted Upon the decree of another circuit court, upon appeal from the 
«otomissioner, and adjudged valid, perhaps, in litigàtion respecting it, in stiil 
Aûother circuit court in another circuit. The better opinion upon this brief 
and imperfect review of the législation of congréss upon this subject would 
Béem to be that congréss haddeliberately transferred the jurisdiction over the 
question of the protection of the rights of the gênerai public, to the quasi judi- 
cial décision of the examiner and the commissioner, or the aetual judicial décis- 
ion of the fédéral courts upon appeal from the commissioner, andfuUy protected 
the rights of the individuals against whom the patents might be sought to be 
enforced by ppening to them every défense essential to the préservation of 
their rights and the protection of their interests. 

The décision in the fédéral courts, sustaining proceedings in equity to va- 
cate letteré patent grantinglands' obtained by fraud, furnisii no précédent in 
case of letters patent for inventions. The United States as an owner of lands, 
hàs equal rights, and is entitled to equal remédies, withan: individiial owner. 
In granting lands, the United States cbnveys that in which it has the fee. In 
Issiiing letters patent for inventions, nothing is gianted which belonged be- 
fore to the United States. The issue of the letters patent is in compliance 
with an act of congréss. The rights and remédies of the parties are dépend- 
ent Bolely on the statute enactments, and do not grow eut of any previous 
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owiiership of the supposedsubject of the grant, as in the caseof a conveyance 
of lands. But if this court has jurisdiction over any proceeding to vaeate a 
patent, and déclare it nul! ab initio, upon the ground of false suggestion, or 
tlie ground that the government has undertakçn to grant that which by law 
it cannot grant, it is perfectly clear that "the attorney gênerai of the United 
States, as he is attorney gênerai," has no authority, as such, and in bis own 
name, to file an information or commence proceedings by bill in equity. It 
is undoubtedly in the power of congress to confer upon any public offlcer the 
authority to commence suits in his own name on belialf of the United States. 
Such authority has been conferred by statute upon the postmaster gênerai to 
institute suits in his own name for the recovery of debts and balances due the 
gênerai post-oflSce. No such authority to institute suits in his own name has 
been conferred by statute upon the attorney gênerai. In the absence of any 
such authority, the information (if the court has jurisdiction to entertain it) 
should be in the name of the United States, and, I think, should be flled by 
the attorney of the United States, in the district in which the information is 
flled, "in the name and behalf of the United States." ïhé United States, 
then being a party to the proceedings, it would not abate by the death or rés- 
ignation of the public ofiBlcer whô.filed it. George H. Williams bas resigned, 
and ceased to be attorney gênerai; as an individual he cannot maintain his 
proceeding. The United States is not made a party; the relator is not the 
party. "ïhe relators are not plaintiffs." U. 8. v. Doughty, 7 Blatchf, 424; 
Attorney ffeneral v. The May or, l MoU. 95; Attorney General Vt Wright, 
3 Beav. 447. VEelators should know they are not parties to informations, 
-and bave no right, of their own authority, to make any application to the 
court." There is no party plaintifl before the court, unless it be George 
H. Williams as an indivjdual citizen. "This court can recognize the United 
States as a plaintiff on the record only when the record showsthat the United 
States appears as plaintiff, by the district attorney of this distxict." U. S. 
V. Doughty, 7 Blatchf. 425. In England the soire fadas, in the common- 
law division, or in the petty bag in chancery, to repeal a patent, was always 
in the name of the sovereign. " The scire fqeias, " says Lord Campbell 
in Reg. v. ArcMpelago Co., 1 El. & Bl. 351, "in ail cases must bein the name 
«f the king." The form of the writ recites that A. B., "attorney gênerai for 
our said lady, the.queen, who for our said lady, the queen, prosecutes iû this 
behalf;" and that this has been the invariable rule in England will appear by 
an examination of every reported case in that country, in which this jurisdic- 
tion to repeal lettera patent by scire fadas has been exercised. 

In Benton v. Woolsey,i2 Pet. 27. where no objection was made to an infor- 
mation flled by the district attorney "in behalf of the United States," the court 
thought, in the absence of any objection, "the United States may be con- 
sidered the real party, though in form it is the information and com plaint of 
the district attorney." The u suai and proper mode is for the district attor- 
ney to file an information in the wame and in behalf of the U^ited States, and 
probably only in that form could one be sustained, if objeeted to. Thepowei 
(conferred by section 359 of the Revised Statutes of the United States on thtf 
attorney gênerai) to, in person, conduct and argue any case in any court o( 
the United States in which the United States is interested, or to direct the 
soliciter gênerai, or any offlcer of the department of justice, to do so, clearly 
does not authorize him to bring such suit in his Qwn name, or authorize tha 
soliciter gênerai or any offlcer of the department of justice to do so. If the 
power given to him.wherever he deems it for the interest of the United Stattni 
to conduct and argue any case in any court of the United States in which the 
United States is interested, confers upon him any authority to commence ix 
institute proceedings, exçept through the district attorneys. who are subj-act 
to his ordetà and supervision, which is at least doubtful, theré is no right ex- 
pressly givén, or to be implied from any words in this or^ny othér itatutidi to 
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bring the suit in his own name, instead of in the name of the real party, tlie 
United States. 

The conclusion, therefore, follows that this information to repeal letters 
patent for an invention, being in tlie name of George H. Williams, as he is 
attorney gênerai of the United States, and not in the name and behalf of the 
United States, is not authorized by any statute, sanctioned by any précèdent, 
or supported by the authority of any judicial décision; and thedemurrer must 
be sustained, and the information dismissed. 



United Statè? v. Colgate.* 

(.Circuit Court, s. D. New Tork. December 11, 1884.) 

Patents foe Ihvehtions— Canoellation — Sustained Patents. 

The United States can not inaintain an àcftion to repeal letters patent for an in- 
vention on grounds that bave been sustained in a suit for the infringeuient of tbe let' 
ters patent. 

This was an action to repeal letters patent. The case flrst came up on mo- 
tion for a preliminary injunction, which was refused. 21 Fed. Eep. 318. 
Hearing on the démarrer to the bill for want of power in the court, and fail- 
ure of the bill to state a case câlling for relief in equity. 

Wallaoe, J., (oraîly.) There are no allégations in the bill charging fraud 
or false suggestion on the part of the applicant in his application for a patent. 
At most,the allégations show that there was no novelty in the invention, and 
inferentially that he, knowing the prior state of the art, which was publie 
knowledge, must hâve known there was no novelty. AU the facts alleged to 
show want of novelty seem to hâve been considered in the case of Colgate v. 
Telegraph Co., 19 Fed. Rep. 828, where they were set up in the anawer, and 
where the patent was sustained. This branch of the bill, therefore, does not 
require much considération. 

The other aspect of the bill which charges that the commissioner of patents 
was without jurisdiction to issue a patent, after the décision of the chief jus- 
tice under the statute, is worthy of more considération. The statute of 1849 
was evidently intended for the benefit of applicants entitled to a patent, and 
to enable them to right any errors which might be made by the commissioner. 
The proceeding, where there are no interfering applicants, is practically one 
between the applicant and the commissioner. It would not seem reasonable 
to construe such a statute as intended to preclude a new application, on new 
facts bearing either upon novelty or abandonment, to the commissioner after 
his action had been sustained by the appellate authority on a former applica- 
tion. The décision of the appellate tribunal is conflned to the record of the 
proceedings before the commissioner, and the détermination is, in effect, that 
the commissioner was, or was not, justifled upon the facts before him in ref us- 
ing a patent. There is no décision that upon a new application, and upon 
diiïerent facts, the patent should be refused. If the bill alleged that the new 
application was founded upon the same papers as the one rejected, and no new 
facts existed to authorize the commissioner to come to a différent conclusion, 

>NoTB. This case was deoided in 1884, bot the opinion has never been publiahed. In 
view of the citation of the opinion by oounsel and by Judge Colt in U. S. V. Téléphone 
Co., ante, 691, it ia prlirted at this time. [fis. 
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the case would be stronger for the conoplainant. As there are no such alléga- 
tions, it is not necessary to détermine what effect shouJd be given to them. 
I am disposed to give an opportunity to the complainant to amend the bill in 
this respect if so advised. 

The décision of the court is that the demurrer be sustained, and judgment 
ordered dismissing the bill, unless the complainant, within 20 days, brings on 
a motion to amend the bill by alleging that the record was the same, and tliat 
no new facts were presented to the commissioner at the time of the making 
of the application for the patent which he granted. Such motion will be 
heard on affldavits, and I can then judge of the probability of the truth of any 
such allégation. 



Seibekt Cyijndee Oil-Cup Co. v. Manning and others. 

{OireuU Court, 8. D. New York. November 5, 1887.) 

Patents fob Inventions— iNPBiNOEMBNT—CoiiîTRAOT. 

Two corporations, owning somewhat silnilar patents, agreed each not to sue 
the other or it» agents, etc., under any letters patent owned by it, so long as 
the mutual covenants in the agreement were performed by each party. One 
of thèse covenants on the part of plaintifE corporation was not to grant licenses 
for a certain territory, and one on the part of the other corporation was to 
make nionthly returns and payments. Piaintiff corporation sued an ag«nt of 
the other corporation for infringement, and in the bill, which was in the usual 
form, set out by way of anticipation that the agent relied upon this agreement, 
but that it was at an end, having been rescinded for failure of the other cor- 
poration to make returns. Défendant interposed a plea to the eSect that tbe 
contract was still in force, for the reason that piaintiff had granted licenses 
in the prohibited territory before default of the other corporation. The 
validity of the patent involved was not questioned, nor its infringement. 
save as above, denied. Held, on counter-motions for preliminary injunction 
and to dismiss bill, (1) that the circuit court had jurisdiction, the case being 
an ordinary suit to prevent the violation of a right secured by a patent which 
the défendant sought to defeat by a collatéral agreement; and (2) that the in- 

i'unction should issue unless défendant give bond to meet any decree against 
lim, and the corporation employing him, which was the real défendant, file 
a report of sales since the date of its last report under the agreement, and con- 
tinue to file such a report monthly, as provided for therein. 

In Equity. On counter-motions, the one for preliminary injunction, 
and the other to dismiss bUl for want of jurisdiction. 
Edmund Wetmore,.iai complainant. 
Frandg Forbes and Akxander P. Hodges, for défendants. 

Wallace, J. This suit is brought to restrain the infringement of 
the cornplainant's patent for an improvement in lubricators. The bill, 
besides setting out such facts as are ordinarily aUeged, showing title and 
acts of infringement by the défendants, sets put also, by way of antici- 
pating the défense, that the défendants are selling lubricators manufact- 
ured by the Détroit Lubricator Company, which sale constitutes the 
infringement complained of, and prétend that they hâve a right to sell 
the same without suit by or molestation from the complainant, because 
on or about the first day of December, 1883, the complainant and the 
v.32F.no.9— 40 
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fiaid Détroit Lubricator Company made an agreement în writing wherein 
it was covenanted that "so long as the covenants and agreements to be 
observed and'performed by the parties, respectively, are observed and 
performed, eaoh pa,rty agrées not to sue, or directly or indirectly author- 
ize to be sued, the other party, its agents or vendees, under any of the 
letters patent now or hereafter owned by it." The Mil further allèges 
Ihat the défendants prétend that the said agreenient is still in force, and 
further allèges thàt such pretenseis unfounded, because the said Détroit 
Lubricator Company did not observe and perform certain covenants on 
its part in the agreement contained, and thé agreement was annuUed 
and rescinded prior to the commencement of the suit. The défendants 
hâve interposed a plea to the bill, in which they set up the agreement 
between the complainant and the Détroit Lubricator Company as a dé- 
fense to the suit, and aver that said agreement is stiir in force. The 
complainant lias moved for a preliminary injùnction, and the défendants 
hâve moved to dismiss the bill, upon the ground that the suit is not one 
arising under the patent laws, and the bill does not contain the requisite 
averments to give the court jurisdiction otherwise. 

It is apparent from the affidavits presented upon the motion for an 
injùnction that the real dispute between the parties is whether the cov- 
enant not to sue, contained in the agreement between the complainant 
. and the Détroit Lubricator Company, is still in force, or whether that 
covenant, and one other covenant in thei agreement, on the part of the 
Détroit Lubricator Company, to make monthly returns and payments 
to the" complainant for the sale of lubricators, are at an end; the conten- 
tion on the part of the défendants being that the Détroit Lubricator Com- 
pany was released from its covenant to make returns and pay royalties, 
because the complainants had previously violated a condition of the 
agreement on its part not to authorize by license the use of its patents 
outside of the New England states, and had licensed the Nathan Manu- 
facturing Company to use its patent. No issue is made by the plëadings, 
nor is any presented by the affidavits respecting the vahdity of the patent 
in suit, the complainants' title thereto, or the acts of infringement by the 
défendants. And it is conceded in behalf of the complainant that the 
bill cannot be maintained, and that the motion of défendants to dismiss 
it on the ground of want of jurisdiction should prevail, unless thé con- 
Iroversy made by the bill and plea is one arising under the patent laws. 
It is doublless true that the covenant on the part oî the complainant 
not to sue is équivalent to a license to the Détroit Lubricator Company 
and its vendees to use the patented invention, and protects them as ef- 
fectually as an express license, so long as the Détroit Lubricator Com- 
pany observes the conditions upon which the covenant is to continue in 
force. Nevertheless, the case can be distinguished from Haï-tell v. TUgh- 
man, 99 U. S. 647, and other cases decided upon the authority of that 
décision, including Trading Oo. v. Qh^mizer, 30 Fed. Rep. 387« because 
the action is not, in substance, one to prevent the violation of the rights 
of a patentée ôr owner of a patent under a contract of which the patent 
is thé subject-matter, but is the ordinary action to prevent the violation 
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of a right secured by a patent which the défendant seeks to defeat by a . 
collatéral» covenant; and, until the suprême court shall otherwise décide, 
the doctrine of Hartdl v. Tilghman should not be extended to a case like 
the présent. 

It would seem that an action could be maintained on the law side of 
this court to recover damages for the infringement in question, and, al- 
though the défendant should in such an action rely upon the covenant not 
to sue as the only défense, setting it up in his answer, while admitting 
every faet averred in the complaint, he could not thus oust the court of 
jurisdiction. Although the only issue would be whether the covenant 
was in force, and a bar to the action, the action would nevertheless be 
one arising under the patent laws of the United States, and the défend- 
ant could not oust the court, of jurisdiction by ahy admission he might 
see fit to make in his pleadings. If this court would bave jurisdiction 
of the action on the law side, it bas on the equity side when the relief 
sought is an injunction, and the facts aùthorize such relief. Certainly, 
jurisdiction is not defeated because the complainant allèges, in addition 
to the ordinat*y averments entitling him to the relief sought, such facts, 
by way of anticipation, as are essential to enable him to controvert the 
facts which the défendant may présent by a plea or an answer. In the 
présent case the complainant would not be at liberty to show that the 
covenant not to sue is not in force, because the Détroit Lubricator Com- 
pany has not observed some condition in the agreement upon which the 
covenant is to cease, or at least it is doubtful whether the complainant 
could do so. Although formerly a complainant by a spécial replication 
could put in issue some fact on his part necessary for the évidence of 
new matter in the defendant's plea or answer, but not alleged in the bill, 
this is not now permissible. Equity Ruie 45 . It is needless to say that 
no facts are properly in issue unless charged in the biU. Story, Eq. PL 
§§257, 878. 

If this court has no jurisdiction of the controversy, the complainant 
would seem to be without remedy, because by the décisions of the state 
court of last resort it is held that in such a case he can and must resoi|t 
to this court, and that the state courts bave no iurisdiction. Store Service 
Co. V. Olark, 100 N. Y. 365, 3 N. E. Rep. 335; Mcmufacturing Go. v. 
Reinoehl, 102 N. Y. 167, 6 N. E. Rep. 264. 

Upon the facts appearing in the affidavits, the case is one where the 
mbtion for an injunction should be granted, unless the défendants exé- 
cute an undertaking conditioned to secure the complainant for the amount 
of any decree which may be recovered in the action. As the Détroit 
Lubricator Company is the real défendant, that corporation must file 
monthly reports henceforth with the clerk, as provided in the agreement 
between it and the complainant, and also a report of aU lubricators con- 
taining the patented invention soldsinceitceased to file monthly reports, 
as a condition of withholding the injunction. 
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Bâtes, Adm'r, etc., v. St. Johnsbuey & L. C. R. Co. 
(Circuit Court, D. Vermont. October Term, 1887.) 

1. Patents ïob Inventions— Ikfrinoembnt — Damages— Licensb Feb. 

Défendant used, without license, plaintiiï's patent. The référée found that ' 
while plaintiflE had an established license fee, he was accustomed to vary it, 
and had authorized an agent to settle for infringements at a rate that would 
net the patentée one-half of the established license fee. This latter rate the 
référée decided was a fair measure of damages. Seld, that the flnding of the 
référée was conclusive. 

2. Intebest— Allo"wancb as Damages. 

Although damages do not carry interest as suoh, interest may be allowed 
as part of the damages by the trier of fact, it being only a mode of stating 
the amount found. 

EUsha May, for plaintiff. 
Stephen G. Shurileff, for défendant. 

Wheeleb, J. This is an action for damages for înfrîngement of a 
patent granted to the plaintiff 's intestate for improvements in railroad 
car platforms, couplers, and buffers, and has been heard on the report 
of a référée. There is no question but that the patent, which expired 
July 25, 1883, was valid; nor but that the défendant made use of the 
patented devices on its cars fponi July 1, 1880, until after the expiration 
of the patent. It appears from the report that the patentée was in the 
habit of authorizing the makers of cars to put bis patented improvements 
upon them, and of coUecting for the use of the improvements afterwards 
of the railroad companies making use of thera. It is argued for the de- 
fendant that such authorized use would not furnish a cause of action for in- 
fringement. This argument might be well founded as to cars upon which 
the improvements were so authorized to be placed. But the référée has 
further reported that it does not appear who attached the improvements 
to thèse cars, and has not reported that the habit extended to them. 
The use would be an unlawful infringement unless license or authority 
should be shown, and on those statements neither appears. The plain- 
tiff is therefore entitled to recover. 

The référée has further reported that the patentée had a usual prjce 
of $100 per car for the right to use his improvements, from which he 
sometiines varied according to spécial circumstances, and that $550, be- 
ing $50 per car, is the fair value of the damage to the patentée done by 
■ this infringement. The plaintiff claims that on this finding he is en- 
titled to recover $100 per car. There is no question but that an estab- 
lished license fee is a proper measure of damages for an infringement of 
the same extent. Clark v. Wooster, 119 U. S. 322, 7 Sup. Ct. Rep. 217. 
But this is not an unvarying rule, and does not carry the righ'. of re- 
covery beyond the actual damages when the circumstances vary jind ihe 
actuaï damages are made to appear. BirdsaU v. Coolidge, 93 U. B. 64. 
The use by the défendant in this case was but for a small part of the term 
of the patent. It is not made to appear whether the extent of the use 
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of the cars, or the extent of time during which they were used, were cir- 
cumstances which governed the patentée in varying his price, exeept 
by inference; but it is plain that thelength of time to be paid for would 
be important, and as circumstances might vary it this circumstance 
ougbt to be allowed its due weight in fixing the value of what was un- 
lawfuUy taken. This value was a question of fact, in view of the usual 
priée and its variations, and ail the other circumstances, and within the 
province of the référée. His finding of the amount of the actual dam- 
ages is conclusive. 

He has also found interest from January 1, 1884, when a demand of 
payment àppears to hâve been made, as a part of the damages. Although 
damages do not carry interest as such, interest may be allowed as a part 
of the damages by the trier of fact in awarding damages. This is only 
a mode of stating the amount found. LitUefidd v. Perry, 21 Wall. 205. 

Judgment on report for plaintifif for $550, and interest, $124.02, in 
ail $674.02. 



May V. Saginaw Co. 
(Cirevît Court, E. B. Michigan. October 17, 1887.) 

1. Patents fok Inventions— Infringembnt— Action agaoïst County. 

An action will lie against a county for the infringement of a patent. 

2. Courts— FBDBEAii Jukisdiction— Claim against County. 

A State statute vesting in the board of siipervisors of each county "exclusive 
power to adjust ail claims against their respective counties" is no bar to a 
prosecution for a tort in the fédéral court. 

3. Patents fok Inventions— Assignment-Scoph op. 

An assignment of an expired patent by an administrator of the patentée, 
purporting to convey "ail the right, title, interest, claims, and demands what- 
soever, which the estate has in, to, by, under, and through the said improve- 
ments and l^tters patent, " covers the right to sue for and collect claims for 
past infringements. 

{SylXdbu» hy the Court.) 

On Motion for New Trial. 

This was an action of trespass on the case, for thé infringement of a 
patented improveraent in the construction of prisons. The patent hav- 
ing expired, the case was begun at law, tried by a jury, and a verdict 
rendered for the plaintiff in the sum of $1,500. Défendant thereupon 
moved for a new trial, upon the grounds stated in the opinion. 

M. G. Burch and George H. Loiàrap, for plaintiff. 

0. F. Burton and Q. J. Hunt, for défendant. 

Brown, J. The _^rs{reasonassigned for a new trial, yîz., that a county 
cannot be sued for the infringement of a patent, is covered by the décis- 
ion ofJudge Jackson, of this circuit, in May v. County ofLogan, 30 Ped. 
Rep. 250, and is no longer open to question in this court. 
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The second ground, thatthe county is not suable withotitsliowing no- 
tice of demand, is based upon that provision of the state constitution 
vesting in the board of supervisors "exclusive power * * * to ad- 
juat ail daims against-their respective counties, and the sum so fixed 
and deflned shall be subject to no appeal." This provision, however, 
has no application :to claims for torts, and was not intended to deprive 
the courts of common law of their original jurisdiction over such claims. 
Endrisav. County of Chippewa, 48 Mich. 317, 5 N. W. Rep. 632. And 
even if it were, it would hâve no application to non-residents suing in 
the fédéral courts. Suydam v. Broadnax, 14 Pet. 67; Bank v. Jo%'s 
Adm'rs, 18 How. 503. The cases of May v. Buchanan Co. , 29 Fed. Rep. 
469, and Mayv. Gaaa Co., 30 Fed. Rep. 762, are not in point, as the 
statutes are qui te différent. I hâve repeatedly upheld provisions similar 
to those of thé lowa Code. 

The third ground, that plaintiff showed no title to sue, is based upon 
the opinion of the circuit court for the Western district of Wisconsin, in 
May V, Juneau Co., 30 Fed. Rep. 241, in which it was held that the 
terms of the assignment to plaintiff of her husband's interest in the pat- 
ent were not broad enough to cover claims for infringements prior to the 
assignment. This case is undoubtedly in point, and is entitled to our 
careful considération. In coinirig to the conclusion which he did, that 
the assignment yested no title in the plaintiff, it seems to us that undue 
weight was givën by the learned judge to the cases of Moore v. Marsh, 7 
Wall. 516; and Dibble v. Augur, 7 Blatchf. 86. In the first of thèse 
cases, Moore, the patentée, brought suit against Marsh for an infringe- 
ment. Défendant pleaded that, after the date of the alleged infringe- 
ment, the plaintiff had sbld and assigned an undivided half of the pat- 
ent. To this plea the plaintiff deniurred. The question, therefore, was 
whether an assignment by a patentée of his interest in the patent was a 
bar to an action by him to recover damages for an infringement com- 
mitted èefwe such transfer. The court, without hésitation, held that it 
was not. The case merely décides that a patentée, who has sold his 
right under a patent, may recover for an infringement, during the time 
he was the owner of it. It is singular that it should ever hâve been con- 
troverted. In Dibble v. Augur, 7 Blatchf. 86, an opinion is expressed, 
which, at first blush, would seem to justify the inference that the au- 
thority iS precisely in point. The case, however, ought to be read in 
connection with the peculiar facts which control and modify, to a certain 
extent, the language of the judge who delivered the opinion. It was a 
bill filed by Dibble, as trustée, by three sewing-machine companies, 
cesluis qiie inist, and by Robértson, the patentée, against Augur, the de- 
fendant. The bill was founded upon a patent granted to Robértson in 
1859 for an improvement in sewing-machines. During the life of the 
patent, and in May, 1868, Robértson assigned to Dibble "ail his (said 
Robertson's') right, title, interest, claim, or demand whatsoever, in, to, 
or under the said letters patent." On the same day an agreement was 
made between the three companies and Robértson, which was also signed 
by Dibble, reciting that the said companies were desirous of purchasing 
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said patent, and providing: First, that Robertson should assign the pat- 
ent to Dibble, and releàse the said companies and their customers from 
ail claims for damages for infringing the same; and, second, that Robert- 
son was to hâve the right, in the name of Dibble or otherwise, to sue for 
ail daihages for past infringenients by others than the said companies, 
and also to sue for ail damage? for future infringements by others than 
the said companies and their customers. On the sixteerjth of June, 
1,868, Robertson assigned to Dibble, as trustée for the three companies 
and for Robertson, ail claims for past infringements. TJpon the facts of 
tbis case, it was contended that, the right to recover for infringements of 
the patent committed prior to February, 1868, did not pass to Dibble 
by the two instruments of May $th,,3.nd that, when the bill was filed, 
the right to recover for such infringements was in Robertson alone, and 
that tbe particular remedy was by a suit at law in his name. But the 
court held that the effect of the two papers of May 81h was to vest in 
Dibble, as trustée for the thréé companies, ail Robertson's interèst in the 
patent, and algo to vest in him as trustée for Robertson, ail interèst in 
claims for past and future infringements. "The tvyo papers," say s Judge 
Blatchfoed, "must be construed in connection with each other." It is 
true, be says that the words "claim or demand wbatsoever, in, to, or 
upder the patent," are not suflScient to cover claims for past iiifringe- 
merits; but he adds: 

"Besides, the pther paper of the same date clearly shows that Eobertscu did 
not intend to con vey to Dibblç, individually or otherwise than as trustée for him, 
Robertson, àny claim for any past infringement of the patent against others 
than the three companies, * * * and as by the paper of the sixteenth of 
June, 1868, the title to the claim in respect to the alleged infringements was 
transferred by Robertson to Dibble, as trustée (or the three companies and 
for Eobertison, and as the bill is brought in the name of such trustée, and of 
the cestuis que trust, it will be allowed to stand." 

Bearing in mind that this patent was stillin force when assigned, and 
that the assignment was read in connection with the other instrument, 
reservingthe right to the patentée to sue for past infringements, it seems 
to us that it cannot be treated as a gênerai authority for the proposition 
that the language of such an assignment can in no case refer to claims 
and demands for past infringement. 

New let uS examine the précise facts of this case. This patent was 
originally issued to Edwin May, the husband of the plaintiff, who died 
February 27, 1880. On June 7, 1880, his exécuter having resigned, 
one McGinnis was appointed administrator de bonis non, with the will 
annexed. On Decèraber 31, 1881, the administrator filed his pétition 
in the probate court of Marion county, Indiana, setting forth that ail the 
estate hàd been sold, and the proeeeds distributed, "except the rights of 
said décèdent in certain letterS patent of the United States," and asked 
leave to sell "said rights" at private sale. Leave was granted to sell 
"such rights," in compliance with the prayer of the petitioner. The ad- 
ministrator thereupon proceeded to sell the same to the plaintiff, for the 
sunàof $15, and on March 6, 1882, execùted to her an assignment in 
which, after reciting that May, during his life-time, had obtained. certain 
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'etters patent for invention and discoveriea, as foUows, (hère inserling a 
iist and description of six patents,) the folio wing language is used: 

"I, the said George T. McGinnis, as administrator of the estate of the said 
Edwin May, deceased, hâve sold, assigned, transferred, and set over, and do 
hereby sell, assign, transter, and set over unto the said Sarah May, ail the 
right, title, interest, claims, and demanda whatsoever, which the said estate 
of said Edwin May, deceased, bas in, to, by, under, and through the said im- 
provements, and theletters patent, and extensions thereof theretor aforesaid." 

On the seventh day of March, 1882, the administrator filed his re- 
port of the sale, and brought the deed ôf assignment into court for ap- 
proval; and the court, having examined such report, ratified and con- 
firmed the sale; and, having examined the deed, ratified, confirmed, and 
approved the same. If the deed was broader in its terms than the péti- 
tion and order, which were the basis of the sale, sUch irregularity was 
evidently cured by the ordér of Màrch, 1882, ratifying and conflrming 
the deed. This assignmept is a contract, and like ail other contracts is 
to be construed so as to càrry ont the intention of the parties to it. 
Hendrie v. Sayles, 98 U. S. 646, 554. Containing, as it did, a récital 
of the letters patent in suit, which had already expired whm the petitim, was 
filed, there was nothing which could be conveyed by this assignment ex- 
cept the right f sue forpàst infringements, and unless it be construed 
to cover this, the assignment as to that patent was a nullity. BeH v. Mo- 
QuMough, 1 Fish. Pat. Cas. 380, 

More than this. The worda, "ail » * * clairaa and demands 
whatsoever, * * * under and through the said improyements, and 
the letters patent," to be given any effect at ail, must relate to claims 
and demands for past infringements, since a bare assignment of the pat- 
ent would carry with it the right to sue for aU future infringements. In 
the very casé of Moore v. Marsh, 7 Wall. 515, the court observes, at page 
522: 

"It is too plaln for argument that a subséquent assignée or grantee can 
neither maintain an action ii) his own name, or be joined with the patentée 
in maintaining it for any infringement of the exclusive right committed 6e- 
fore he became interèsted in the patent. Undoubtedly the assignée there- 
after stands in the place of the patentée, both as to tlie right under the pat- 
ent and future responsibility." 

It is a cardinal rule in the construction of ail instruments that effect 
should, if possible, be given to ail parts, and to every clause, vA resmagis 
vakat qvMm pereat. Every word used is presumed to be employed fora 
purpose, and will not be treated as superfluous or redundant, if it can 
be given an eS'ect consistent with the gênerai ténor of the instrument. 
Waldron v. WiUard, 17 N. Y. ,466; Shmmn v. Elder, 24 N. Y. 381. 
For thèse reasons we are constrained to diifer with the learned judge in 
his construction of this assignment, and to hold that the right to sue for 
and coUect for past infringements was the principal thing contemplated 
by the parties. 

There is nothing of conséquence in the remaining grounds of the mo- 
tion, and a new trial must therefore be denied, and judgment entered 
upon the verdict. 
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The Raleigh.* 

MuDGBTT V. The Raleigh. Waed v. Same. Wilder v. Samb. 

{District Court, 8. D. Nm York. October 36, 1887.) 

1. Maritime Lien— Sale op Vessbl bt Mastbb— Transfee op Libn to Pbo- 

CEBDS— DlSCHARSE OP VbsSBL. 

It is well settled that, if a sale by the master is warranted by the existing 
circumstances of the ship, and is made hona fiée, any prier lien upon lier is 
transferred to the proceeds only, and the vessel cannot be held liable in the 
hands of a purchaser. 

2. Samb — Sale op Wrecked Vessel— Allégations dp Frauij— Opinion op 

Experts as to Advisabilitt op Sale. 

Where the steam-ship B. was driven ashore, and fllled with water and run- 
ning ice, and the testimony indicated that she was regarded as a total wreck, 
not only by the master, but by agents and surveyors of the underwriters and 
others, and in that condition she was sold by the master, hdd, that the cir- 
cumstances did not establish fraud in the sale; and that the vessel, as after- 
wards repaired, was not liable for supplies furnished prior to the accident. 
8. Samb— Agent op Vessbl— Advanoes—Presumption as to Lien. 

A ship's husband, or her gênerai agent, presumptively has no lien for ad- 
vances made to discharge the obligations of the vessel. 
4. Samb — Evidence op Agebbmbnt for. 

M. & Co. were gênerai agents of the steam-ship R., though they had not ex- 
clusive control of her. An action was brought by them against the vessel to 
recover advances made to her. There was no proof of any agreement that 
they should hâve a lien on the vessel, or any circumstances indicating an hy- 
pothecatibn of the ship in their f avor. flew, on the évidence, that they had 
no lien, and could not recover. 

Semy D. Hotchkiss, for libelants Mudgett and Wilder. 
A. H. Alker, for libelant Ward. 
Choen & Gray, for claimants. 

Brown, J. The libelants claim a lien upon the Raleigh for advanees 
and supplies furnished by them respectively on account of the steam- 
ship during the year 1885 and January, 1886. On the twentieth of 
January, 1886, while the steamer was on a voyage fro m Baltimore to 
New York, she was driven ashore by ice in the Chesapeake bay, and 
afterwards abandoned and sold under the master's authority. One Petze, 
the claimant, became the purchaser. He subsequently raised and re- 
paired heratan expense of about $11,000, abouta year before the above 
libels were filèd. 

It is well settled that, if a sale by the master is warranted by the ex- 
isting circumstances of the ship, and was made bona fide, any prior lien 
upon her would be transferred to the proceeds only; and that the vessel 
could not be held liable in the hands of the purchaser. The libelants 
contend that the circumstances of this case did not justify a sale; and, 
secondly, that the sale itself was fraudulent, and made in bad faith, and 
for the benefit of the master, who, it is claimed, became interested in 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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the purchase. The claimant dénies the latter charges, and further con- 
tends that the demand of Mudgett & Co. was never a lien upon the ves- 
sel, because their advances were nmde by them as the ship's agents in 
the city of New York. 

The vessel was owned by a corporation in Boston, and was its only 
property. Captain Littlefield had been for several years the gênerai man- 
ager of the Company, and also master of the vessel. Mudgett & Co. had 
been the gênerai agents of the ship in New York for several years in ob- 
taining charters, collecting the freights, paying bills, procuring insur- 
anc6, making entry, etc.; ail, however, subject to the direction and con- 
trai of Captain Littlefield, who was the gênerai superiiitèndent of the 
corporation and the master of the ship, who signed aJl charters, and oc- 
easionally collected some of the freights due. 

It is well settled that a ship's husband or her gênerai agent is not pre- 
sumptively entitled to any lien upon a vessel for advances made to dis- 
charge her obligations. His business and the object of his employment 
by the p;vvner, are presuniptively to ifkcilitate the ship in the transaction 
of her business, and to free her from charges; not to préserve incum- 
btances on her. Presumptively , he deals upon the crédit of the owners; 
and he bas no lien for his advances unless there is some agreement to 
that effect, or the circumstances show that such must be deemed to hâve 
been the reasonable intent of the parties. When such an agent pays 
thé ship's obligations oh the application of the master or the owners, the 
presumption is that he does so, not as a stranger, but as the agent of 
the ship and her owners, and upon the personal crédit of the latter, or of 
the future business and earning of the ship. The J. 0. WiUiaws, 15 Fed. 
Eep. 558, and cases therécited; White v. Americiis, 19 Fed. Rep. 848; 
The Esteban de Antunano, 31 Fed. Rep. 920. ' 

This presumption, I think, applies equally to the façts of the présent 
case, although Mudgett & Co. had not the exclusive control of the ship, 
as gênerai ag^its often hâve where no owner, or gênerai superintendent 
of the owners, is présent. There is no proof of any agreement for a lien 
in favor of Mudgett and Go., nor do I find any circumstances iudicating 
atîy hypothecation of the ship in their favor. They were in the habit 
of remitting to the owners the balances of freight due them; and the fair 
inference of fact from the tëstimony and the circumstances is that they 
looked for reimbursement to the future earnings of the vessel, and not 
to any lien upon the ship. 

Upon the foregoing grounds, I feel constrained to décide that the libel- 
ants first named had uo lien. In the last two cases the demands were 
undoubtedly liens upon the vessel at the time the supplies were furnished, 
and the claims in those cases are sufficient to raiae the question secondly 
above referred to. 

The very clear weight of tëstimony seems to me to show beyond do^bt 
that, when t.he steamer was driven ashore and filled with water and run- 
ning ice, she was regarded. as a substantial- wreck, not only by the mas- 
ter, but by the agents and surveyors of the underwriters and by others 
who examined her at the time, and who had no possible interest to report 
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otherwise than in accordance with their honest judgment upon the ex- 
amination of the condition of the vessel. The insurers, though rein- 
sured, paid the loss after a few days upon théir surveyor's report of a 
total loss. There are doubtless circumsiS-nces in évidence calculated to 
raise some suspicion; but, taking the évidence altogethêr, I mu^t hold 
thèse circumstances whoUy insufficient to establish any fraud in the sale; 
ôri to show that the master, prior to the sale, had any knowledge or be- 
lief that the vessel was not a substantial wreck. The fact that it subse- 
quently appeared that the ship was not injured so much as was supposed, 
does not prove fraud, or bad faith, nor tend to invalidate the sale, . The 
Amélie, 6 Wall. 18; The Sarah Ann, 13 Pet. 387. The sum required to 
raise the ship was large. In her apparent condition as a wreck, it was 
the master's duty to do with her the best he could, and to act upon the 
best judgment that could be formed at the time. Nearly ail the contem- 
poraneous évidence sustains the master's judgment in ordering the sale, 
as the only thing practicable. There is no proof of the market value of 
the vessel as she lay sunk; nor that, when repaired, she was worth more 
than the cost of raising and repairing her. The évidence, therefore, does 
not even show that the master's judgment was erroneous; much less that 
the sale was fraudaient. The libels must, therefore, ail be dismissed, 
with costs. 



The Grecian Monakch. 

McMoBRAN V. The Gkecian Mokabch. 

(District Court, B. New Jeneg. October 23, 1887.) 

ADMiKAiiTT— Personal Injurtes— Excessive Bahaoes. 

In a libel against a sbip it appeared tbat libelant f ell througb an open liatch- 
way, receiving severe wounds, and was seriouslyjarred, and thereafter was 
unconscious at intervais for two or three days, and after tbree montbs in the 
hospital was discharged with his wounds healed, although he complained of 
a lame back. Four years later he swore that he still felt the effiect, but was 
uncorroborated as to this by his own médical experts, while the défendant' a 
witnesses testifled that he sbowed no signs of existing or permanent iniury. 
Helâ, that the amount of damages given should be reduced from |3,^8 to 
$1,300. 

In Admiralty. Exceptions to commissioner's report. 

Jbsep/iJ^. jRancfoJp/i, for libelant. 

Butler, StUlman & Hubbard, for respondents. 

Wales, J. The only exception entitled to serîous considération îs the 
third one, which is taken to the amount of damages ($3,638) as excessive, 
and not warranted by the évidence. The question, argued by elaimant's 
proctor, of the liability of the owners for any permanent injury which 
may bave been received by the libelant in conséquence of the defective 
or négligent equipment of the ship, bas been settled, so far as this court 
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is concerned, by the interlocutory decree in favor of the libelant, and the 
only inquiry to which attention can now be given is whether the com- 
missioner has erred in allowing the libelant greater damages than he is 
fairly entitled to. The libelant fell through an open hatchway which, 
when not in use for loading or discharging cargo, had alwaya been pro- 
tected beforethat time, and had been left unprotected without his knowl- 
edge. He fell a distance of 25 or 30 feet, receiving severe cuts on his 
head and leg, and being badly bruised and shaken up. Another one of 
the crew feU through the same hatchway, an hour after the libelant, and 
was killed. , The libelant did not suffer a fracture of the skull or limb, 
but was unconscious, at intervais, for two or three days, and after three 
months treatment at the hospital was disoharged, with his wounds ap- 
parently healed, although he complained of a pain in his back, which 
has continued ever since, according to his statement, and still continues, 
after the lapse of four years, being worse in damp weather, often accom- 
panied by sleeplessness and excessive fatigue, and preventing him from 
doing any hard or continuons work. 

I hâve carefuUy examined the testimony in relation to the nature and 
extent of the libelant's injuries to ascertain how long he had been dis- 
abled for work requiring daily bodily exertion, and whether sucb disa- 
bility now exists and is likely to be permanent. McMorran's own rep- 
résentation of his condition must be taken with great caution, being un- 
supported by other testimony. The three médical gentlemen, and they 
were the only witnesses produced by the libelant, who were examined in 
support of the theory of an existing and permanent disability, could not 
discover any symptoms of chronic debility or sofeness. The wounds 
caused by the cuts had eûtirely healed, and there were no superficial évi- 
dences of spinal trouble. Thèse witnesses speak in answer to hypothetical 
questions, and neither cônfirm nor contradict the testimony of the libel- 
ant. The expert surgical testimony on the other side is almost conclu- 
sive that th€ libelant was not, as late as the month of November, 1885, 
■ — more than two and a half years subséquent to the accident, — perma- 
nently disabled. On a physiçal examina tion no objective symptoms of 
disease or soreness of the spine or back were discovered, and he was sub- 
jected to expérimental tests which would hâve revealed any latent sore- 
ness or disease of those parts,, had eilher existed. 

I am led to the conclusion, therefore, that while the testimony does 
not sustain the finding of the commissioner to its fullest extent, there is 
still sufficient proof that the libelant could not bave so far recovered from 
his hurts, on leaving the hospital, as to be able at once to return to his 
work, or to perform any hard and protracted labor. He must hâve been 
disabled fora considérable length of time, and it is onlyjust that he 
should be allowed a libéral compensation for the loss of wages which he 
might bave earned, and of which he was deprived by the négligence of " 
the claimants. 'But, aside from McMorran's own testimony, there is 
nothing in the dépositions which indicates that at the time they were 
taken — nearly three years after the accident — he was suffering from the 
efïects of his fall; and, as the commissioner bas not given any reason 
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for his judgment, or stated the mode of calculation by which he as- 
sessed the damages, I am unable to confirm the report unconditionally. 
Twelve hundred dollars will be an ample allowance for the loss of the 
libelant during the time he was actually disabled, and with his con- 
sent a decree will be entered for that amount, with costs; otherwise, the 
third exception will be sustained. 



The Geobgia.' 

Negus V. The Geoegia. 

{Dùfriet Court, E. D, Net» York. November 11, 1887.) 

Makitimb Liens— Chbonometbe—Fobbign Ship. 

A ship'B chronometer is one of the necessities of the vessel. When, there- 
fore, a ioreign shlp is supplied with a chronometer upon the crédit of the 
vessel, and by direction ot the master, a maritime lien on the ship is created 
for the value of the chronometer. 

Goodrich, Deady & Goodrich, for libelant. 

Benedict, Tafi & Benedict, for libelant in another suit. 

Benemct, J. This is a proceeding in rem to enforce a lien upon the 
brig Georgia for the sum due the libelant for the use of a chronometer 
used by the master of the brig during about a year. The only point 
made in défense is that no lien exists for such a demand, because it de- 
volves upon the master of a vessel to provide himself with a chronome- 
ter, as one of the tools of his trade. In other words, that a chronometer 
is one of the necessities of the master of the ship, and not one of the ne- 
cessities of the ship. There is no évidence tending to show that a chro- 
nometer is one of the tools of the master's trade, or that it is customary 
for the master to provide the chronometer. In the absence of such évi- 
dence, I do not see how the libelant's claim for a lien can be denied. 
Clearly, the ship cannot go to sea without a chronometer. As matter 
of fact, the présence of a chronometer on board is an absolute necessity, 
to enable the ship to perform her voyage. In this instance the chro- 
nometer was procured by the master on the crédit of the vessel, as the 
receipt he gave shows, and his authority cannot be denied. It is, then, 
the ordinary case of a necessity of the ship supplied upon the crédit of the 
ship by direction of the master, the ship being foreign. Upon such facts 
the maritime law déclares the ship bound. Let the libelant hâve a de- 
cree. 

'Beported by Edward â. Benedict, Esq., of the îsiew York bar. 
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■ ' >' :■: ^^ ■ The- AcoRN. 

Deniïy and others v, The Acoe». 

(District Court, W. D. Pennsyhania. August 31, 1887.) 

Mabitimb LrBNs— Contract pob Sbhvicbs— Rbfusal to Accbpt. 

Marinera hiredfor a voyage, who, pursuantto the contract, presentedthem- 
salves at the wharf where the boat lay, and offiered their services, but without 

f'ood reason were refused admission to the boat, may sue m rem in admiralty 
or their stipulated wages, the boat having prosecuted the voyage. 

In Admiralty. Sur exceptions to libel. 
Geo. G. Wilêon, for exceptants. 
E. J. Smajl, ior lih&l&nis. 

AcHESON, J. According to the allégations of the libel, which for the 
présent intist be accepted as true, the libelants vyere hired. as firemen on 
the steam-boat Acorn, for a trip from Pittsburgh to Cincinnati or Louis- 
ville, at certain wages; and, pursùant to the terms of the hiring, presented 
themselves at the wharf where the boat lay, ready and desirous to per- 
form their part of the contract, but were refused admission to the boat, 
without good reason, other persons having been hired in their places. 
It was then too late for the libelants to procure employment on that rise 
upon any other boat, and thus they lost a trip. The Acorn made the 
voyage for whiçh the libelants were hired. 

Upon such a state of facts, why may not the libelants proceed in rem 
against the boat in this court for redress? They sue, not, as is supposed, 
for damages for breach of the contract, but for their stipulated wages, to 
which they are as much entitled as if there had been actual performance 
on their part. Kirk v. Hariman, 63 Pa. St. 97. If, after a voyage has 
begun, it is lost or abandoned by the wrongful act of the owner or master, 
it is not to be doubted that the seamen are entitled to full wages, recov- 
èrable in admiralty by suit m rem. Sheppard v. Taylor, 5 Pet. 675, 710. 
It has been distinctly held, also, that where a mariner has been improp- 
erly discharged from a vessel after shipping articles hâve been signed, 
but before the commencement of the voyage, he may sue in admiralty 
for bis agreed wages, the voyage for which he was engaged having been 
prosecuted. The Oity ofLondon, 1 W. Rob. 88. To the like effect was 
the ruling in the case of The Dolphin, 6 Ben. 402. I deem it unimpor- 
tant that the libelants did not actually enter upon any maritime service, 
since they were wrongfuUy prevented by the owners of the boat or their 
agent from going aboard the Acorn. 

The exceptions to the libel are overruled. 
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The WooDWARD. 

Caskby and others v. The Woodward. 

(DistHet Court, W. D. Penntyitiania. October 16, 1887.) 

MABimoi Liens— Pbiohitt pTBK Insïtrancb Lien. 

In the distribation of the proceeds of sale of a vessel, maritime liens are to 
be pref erred over liens created by state statute for premiums of Insurance. 

In Admiralty. Sur exceptions to the report of the commissioner ap- 
pointed to distribute the fund in the registry of the court from the sale 
of said vessel. 

Knox & Reed, for exceptants. 

Wmis F, McCooh and Geo. 0. WUson, contra, 

AcHESON, Ji _ 1.; That daimants who bave maritime liens are to be 
preferred, in the distribution of the proceeds of sale of a vessel, over 
those having domestic liens existing only by virtue of state statute, has 
long been the established raie in this district. This right of priority 
was distinctly recognized in Shrodes v. CoUier, 2 Pittsb. Leg. J. 319, by 
Mr. Justice Gmbe, who, speaking of liens for materials, supplies, etc., 
at the honie port, given Tay the Pennsylvania act of April 20, 1858, said: 
"The maritime liens being first satisfied, the surplus in the registry of 
the court should be distributed to the parties having. thèse liens in their 
order." This subject was. carefully considered by Judge Butlee of the 
Eastern district of Pennsylvania, in the case of The E.À. Bamard, 2 Fëd. 
Rep. 712, and the conclusion reached that liens given by state législa- 
tion for repairs to a vessel at her home port are to be subordinated to 
liens created Jjy the inaritime law. The reasoning of Judge Butler is 
cogent, and his opinion well sustained by the citation of numerous au- 
thorities. More recently, indeed, in the Sixth circuit, in the cases of 
2%e Gm. Burmide, 3 Fed. Rep. 228, and The Guîding Star, 18 Fed. Rep. 
263, it has been held (contrary to the doctrine maintained in the earlier 
case of The Superior, 1 Newb. Adm. 176) that claims for materials, etc., 
which hâve arisen at the home port, for which a lien is given by local 
law, are entitled in distribution to be put on an equality with liens 
strictly maritime. But I am not convinced that this is the better opin- 
ion; and, even if I livere so satisfjed, I would not feel ^t liberty to change 
the raie of distribution which has solong prevailed in this district. Ad- 
hering, then, to that rule, I sustain the commissioner in postponing the 
statutory claims for insurance premiums to the maritime liens. 

2. After careful considération of the évidence, I am not satisfied that 
the commissioner erred in rejecting the claim of A. J. Sweeny & Co. 
for the new cylinder. The opinion of Mr. Rees as an expert witness is 
entitled to weight, aiid I cannot say that the commissioner attached toc 
much importance to his testimony, or, upon ail tiie proofs, reached an 
unwarrantable conclusion. 
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3. In respect to the claims of Leander B. Woods, T. M. Jenkins & 
Ce, and H. Fry & Son, I think that the conclusions of the commissioner 
are clearly right. 

And now, October 15, 1887, the exceptions to the commissioner's re- 
port and schedule of distribution are overruled, and the court confirma 
the same absolutely; and it is ordeied that the fund in the registry of 
the court be paid out in accordance with the commissioner's distribu- 
tion, unless an appeal is taken within 10 days. 



Thb Connaught,* 

NoEDLINGEE V. ThE CoNNAtJGHT. 

(Iksiriet Court, B. D. Feui York. November 0, 1887.) 

Damage to Cakgo— Burden of Pnooï>— Shippinq. 

In an action for damage to cargo, where claimant, proved ahard voyage of 
the vessel, and that the caaks which contained the cargo damaged were weak, 
and libelant oflered évidence that the casks were good, but gave no pj-oof 
of their bad stowage, lield, that the burden was on the libelant to show that 
the cargo was badly stowed, and, this burden not being sustained, libelant 
could not recover. 

Chas. E. HiU, for libelant. 
E. B. Convera, for claimant. 

Benedict, J. The évidence in this case as to the character of the 
voyage of the ship in which the libelant's prunes were transported, and 
the weak character of the casks in which the prunes were contained, is 
abundantly. sufficient to cast upon the libelant the burden of showing 
bad stowage. This burden has not been discharged. The libelant, in- 
stead of proVing bad stowage, has offered testimony to show that the 
casks were good, and asks the court to infer bad stowage. This cannot 
be inferred from the facts proved hère. On the contrary, from the évi- 
dence as to the character of the casks, the natural inference is that the 
character of the casks caused the damage to the prunes. 

' Reported by Edward O, Benedict, Esq., of the New York bar. 
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RiCHMOND & D. R. Co. ». FiNBLEY and others.* 
(Cireuii Court, y. D. Oeorgîa. June 14 1887.) 

1. Ebmotal op Causes— Substituted Pabtt — Rights oe. 

Where a railroad company, by a contract of perpétuai lease, acquired prop- 
erty of the lessor for whicn an action of ejectment was pending, held, tfie 
lessees' right of removal was only Buch as existed in the lessor. 

2. Same — Ittdepbndbnt Controvebsy— Foemal Parties. 

Where at the time of the lease an action of ejectment was pending against 
certain of the property so transferred, and the lessee, instead of defending 
the action, sets up by bill in equity only such matters as could by the law of 
the forum hâve been pleaded to the action of ejectment, such suit does not 
constitute a distinct and independent controversy, though the formai parties 
to the record are différent. And such cause cannot be removed into the féd- 
éral court unless the original action might also hâve been removed. 

In Equity. Removal of cause. On motion to remand. 

August 27, 1880, James A. Findley, as administrator of the estate of 
Elizabeth Findley, brought an action of ejectment in Hall superior court 
against James Weaver, tenant in possession, to recover a certain lot of land 
in Hall county. Weaver was in possession as an employé of the Atlanta 
& Charlotte Air Line Railway Company, a Georgia corporation. This 
company claimed title to said lot of land, upon which was located a part 
of its road-bed^ and track, and certain houses for the use of its employés. 
The Atlanta & Charlotte Company, on the twenty-sixth of March, 1881, 
executed a contract of perpétuai lease of ail its property, (including Ihis 
lot of land sued for,) to the Richmond & Danville Railroad Company, 
a Virginia corporation. Neither company caused itself to be made a 
formai party défendant to the ejectment suit, as might hâve been done 
in Georgia. The Richmond & Danville Company, on August 25, 1884, 
filed a bUl in equity in Hall superior court against James A. Findley, 
as administrator, James A. Findley, individually, and the other heirs 
at law of Elizabeth Findley, praying an injunction against the further 
prosecution of the ejectment suit, and for relief. Upon this a tempo- 
rary injunction issued. February 18, 1885, the Richmond & Danville 
Company filed its pétition for the removal of the equity cause to theUnited 
States circuit court for the Northern district of Georgia, on the ground of 
citizenship, under section 2 of the act of March 3, 1875, and the cause 
was accordingly removed. Upon the hearing in the circuit court, coun- 
sel for respondents moved for an order remanding the cause to the state 
court. 

Pope Barrow, HopUns & Glenn, and S. 0. Dimlap, for complainants. 

John B. Estes, Claude Estes, and W. F. Findley, for respondents. 

Newman, J.. During the hearing of this case counsel for défendants 
suggested to the court that the case was improperly removed to this court, 

^Beported by W. A. Wimblsh, Esq., of the Atlanta bar. 
v.32F.no.lO— 41 
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and moved to remand it to the state court. The motion was only briefly 
argued at thai time, withotit production of authority on either side. The 
court reserved its décision on the question, and heard the case to a con- 
clusion, reserving its décision on the entire case also. Since the hear- 
ing, counsel on both sides hâve furnished some authorities on the ques- 
tion of removal, and I hâve examined the question and authorities with 
considérable care myself. This casé was removed tïnder the second sec- 
tion of the act of March 3, 1875, The suprême court of the United 
States in the case of Gibson y. Bruce, 108 U. S. 561, 2 Sup. Ct. Rep. 
878, decided that a case could not be removed from a state court under 
the act of 1875, unless the retjuisite citizenship of the parties existed 
both when the suit was bégun,^ an(J when the pétition for removal was 
filed. In the case of Chbk v. ElKs, 110 U. S. 389, 4 Sup. Ct. Rep. 85, 
a suit in eqùity involving titlés to.real estate, and priority of lien, which 
had been long pending in the state court when Cable became interested 
in the property by grant from one of the parties interested in the suit, 
and intervened in the case by leaveof the stalé court at a time when the 
right of removal from the state to the fédéral' court had expired as to 
the original parties, it was held that he wàs àubject to the disabilities 
of the party froin whom he took title, and the time for removal had ex- 
pired, and that bis right of removal was barred by that fact. In the case 
ol Raûroad Go. v. Shirley, 111 U. S. 358, 4 Sup. Ct. Rep. 472, itwas 
held that thesubstituted party conies into a Suit subject to ail the disa- 
bilities of him whose plaise he tàkes, so far as concems the right of re- 
moval of the cause; and the casés of Giison v. Bruce, and Cable v. EUis, 
supra, cited with approval. The doctrine of thèse cases is admitted by 
counsel for complainant hère, b1it they say this is a new and distinct 
suit, and that the fact that the heirs àt law of Elizabeth Findley are made 
parties totheir bill, and that théy ask spécial relief against them as such, 
makes it a différent and distinct case from the ejectment suit. AU the 
rights that the Richmond & Danville Company had or could set up in 
this controversy, either at law or in equity, are such rights as they ac- 
quiréd from the Atlanta & Charlotte Company. Before the agreement 
bètwéen thèse two companies, the administrator of the estate of Eliza- 
beth Pindley had commenced suit to recover this property. The Rich- 
mond & Banville, of course, took lis pmdms, and any estoppel or pre- 
ecription it might claim against either the estate of Elizabeth Findley, or 
her heirs at law, only ran to the timé of the commencement of the eject- 
liieht suit. The Richmond & Danville Company sets up no sepàrate or 
distinct right or equity as to itself. Nothing whatever has transpired 
between it and the estate or heixs at law of Elizabeth Findley; on the 
contrary, as I liavé stated, it took with a suit pending to recover this 
land. What then Wère the rightè ôf the Atlanta & Charlotte Company? 
It could hâve set up everything as a défense that is contained in the bill 
filed by the Richmond & Danville Company, and it Could bave set it 
up, I think, by an équitable ^léa, to the action of ejectment, or it might 
"hâve filed its bill on the équitable side of the court, if it preferred. 
Elder v. Allison, 45 Ga. 14, 17. ' 
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It is statéd in the bill* and admittèd in the answer that the estate of 
Elizabeth Eindley owed no debts. That being true, the suit of the ad- 
ministrator was solely for the purpose of distribution, and was main- 
tained by him simply for the use and benefit of the heirs at law. Why 
then could not any grounds of défense either of thèse companies had 
against the heirs at law bave been made in an équitable défense to the 
action of ejectment, as it was their right by law to do? Although it ap- 
pears that at the time that the Atlanta & Charlotte transferred its prop- 
erty to the Richmond & Danville Company, it had not made itself party 
formally to the action bf ejectpaent; it was the real défendant, knew of 
the action, and was bound thereby. Bodgera v. BéH, 63 Ga. 94. And 
it is clear that the very same inatters set up by the Richmond & Dan- 
ville in this biU, would bave been set up in some fprm by the Atlanta & 
Charlotte. The Atlanta & Charlotte, it is conceded, could not hâve re- 
moved this controversy in any shape to this court. The Richmond & 
Danville brought into a suit involving practically and really the same 
controversy made by this bill, after it commenced, and took whatever 
rights it acquired as to this property by the agreement of March, 1881. 
subject to the disabilities of the Atlanta & Charlotte Company, But it 
is stated by counsel for complainant that the case of Bmidurant v. Wat- 
son, 103 U. S. 281 controls this case. I do not think so. That was a 
bill filed by Watson to protect himself against a judgment. The court 
say: 

"The controversy in the original case between WalterE. Bondarant and 
Albert Boadurant et al., had been ended by a final judgment. The case be- 
tween Watson and Mrs. Bondurant had its origin in that judgment, but it 
was a new and independent suit between other parties and upon new issues. 
It was a suit in which the plaiiitifÊ sougiit to be protected against a judgment 
to which he was not a party, by which his property had been speciflcallycon 
demned to be sold to satisfy a daim against others and not against him." 

The complainant in that case, it will be observed, had distinct right? 
which he claimed independently of those claimed by any party to the 
original litigation. The original case had gone to judgment. He sought 
to be protected against the judgment on account of rights he had that 
were in no way involved in the controversy between the parties to the 
original suit. 

Hère the complainant acquires the control of property, to recover 
which a suit is pending, and then instead of defending that suit, sets 
up by bill in equity the same matters he could hâve pleaded in th* 
original case, and claims the right to remove the case to this court when 
it could not hâve been removed by the party from whom he acquired 
his rights; I do not think he can do so. If the effect of the agreement 
of March 26, 1881, between thèse two companies is to unité the man- 
agement of the companies, it seems to me the argument against removal 
would be stronger. Crump v. Thurber, 115 U. S. 56, 5 Sup. Ct. Rep. 
1154, and cases cited. Under the âfth section of the act of March 3, 
1875, if the court believes the case to hâve been improperly removed, 
it should proceed no further, but should remaud it to tha state court. 
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Believîng this case to hâve been improperly removed to this court, I 
must direct that it be remanded to the state court, and an order will be 
passed accordingly. 



BEADiiESTON V. Habpending and another.' 

(Circuit OouH, E. D. Neu) York. November 4, 1887.) 

Bbuovati OB' Cattses— Décision of State CbxmT— Revibw by Cibcuit Cottet. 
Where, on application by a défendant in a suit in a state court to remove 
the cause to tlie United States circuit court, the state court, being of compé- 
tent jurisdiction, ha,s decided tïiat on the face of the record the défendant is 
not entitled to such removal, he will not be permitted to contend for a con- 
trary décision of the same point in the circuit court, upon a motion by plain- 
tiff to remand the cause.as not being removable. 

0, H. La Orange, for plaintifiF. 

Seward, De Costa & Guthrie and Robt. H. Grîffin, for défendants. 

Benedict, J. This case cornes up before this court upon a motion to 
remand. 

The suit was originally commenced in the suprême court of the state 
of New York. Thereupou the défendants filed in the state court a péti- 
tion for the removal of the cause to this court, upon the ground that the 
bill showed a separate controversy as to the défendant AUey, a citizen of 
the state of Massachusetts. This pétition, with the necessary bond, 
when first presented to the State court, was aceepted. Subsequently, 
upon further considération of the bill, after hearing the parties, the state 
court determined to reject the removal pétition and bond, and to proceed 
with the cause. A copy of the record having been filed in this court, 
the plaintiiFs now move to hâve the cause remanded, as not being a re- 
movable cause. The défendant Alley opposes, upon the ground that the 
cause is removable because the bill discloses a separate controversy as to 
him. 

In determining this issue thus presented, the question arises at the 
Outset whether, after the détermination of the state court that no sepa- 
rate controversy is disclosed by the bill, the défendant is permitted to 
contend for a contrary décision of this court, upon a motion like the 
présent. If it were open to this court to décide that the state court was 
without jurisdiction to détermine the question it undertook to déter- 
mine when it decided to proceed with the cause, the case might be différ- 
ent. But the jurisdiction of the state court must be conceded upon the 
authority of the décision of the suprême court of the United States in 
RaUroad Go. v. Dunn, 122 U. S. 513, 7 Sup. Ct. Rep. 1262, where itis 
said: 

"It (the pétition) présents then to the state court a pure question of law; 
and that is whether, admitting the faets stated in the pétition for removal to 

' Beported by Edw. Q. Benedict, Esq., of the New York bar. 
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be true, it appears on the face of the record, which includes the pétition and 
tlie pleadings and proceedings dôwn to thiat time, that the petitioner is enti- 
tleid to a removal of the sniti That question the state court has the right to 
décide. " 

We hâve hère then no question of jurisdictiou but the question whether, 
when the character of the plaintiflf's bill in the very particular involved 
has been determined. by a state court of compétent jurisdiction between 
the same parties in the same action, the same question can be opened 
for a new and différent détermination by this court, upon a motion like 
the présent. While the cause ^as in the state court for the purpose of 
determining whether the bill disclosed a separate controversy between 
the plaintiff and the défendant Alley, tbe state court decided that the 
bill did not disclose a separate controversy, and now, with that déter- 
mination standing unreversed, the défendant upon this motion seëks to 
hâve this court décide that the bill does disclose a separate controversy. 
In my opinion the décision of the state court cannot be reviewed in this 
way. The prior détermination of the state court, that the plaintift"'s bill 
discloses no separate cause of action against the défendant Alley^ stand- 
ing unreversed, estops the défendant from asserting the contrary upon a 
motion like the présent. 

The reason of the rule forbidding parties to litigate anew questions al- 
ready litigated between them in a court of compétent jurisdiction, seems 
to be of full force in a proceeding like this. An added ground for the 
application of the rule in this instance is to be found in the fact that a 
contrary décision will compel the spectacle of a suit prosecuted in the 
state court upon the ground that the bill discloses no separate contro- 
versy, and at the same time prosecuted in the fédéral court upon the 
ground that the bill does disclose such a controversy. 

Another reason for declining to review on this occasion the décision 
of the state court is afforded by the fact that, while the décision of the 
state court is open to be reviewed, not only by the court of appeals, but 
also by the suprême court of the United States, by a writ of error, the 
right to appeal from the décision of this motion has been taken away by 
the act of 1887. 

Upon thèse grounds, the plaintiffs motion to remaud is granted. 



Smith v. Haepending and another. 

lareuit Court, E. D. New York. November 4, 1887.) 

On Motion to Eemand. 

&. M. Harwood, for plaintiff. 

Robt. G. Ingersoll and Roht. H. Briffin, for défendants. 

Bbnediot, J. This case cornes up before the court upon a motion to ro- 
mand. The faets bearing upon the question of removal are similar to the 
facts stated by this court In deciding the case of Mary Beadieston against the 
same défendants, {ante, 644.) The bill in this case différa from the bill in that 
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case, but in this case, as in that, the state eourt has, after hearing the parties, 
decided that the bill cloes not disclose a sepaxate controversy as to the défend- 
ant Alley. The reasons for: remanding the case stated in the caseol Mary 
Beadleston are applicable hère, and the same resuit must foUow. 
The motion to romand is granted. 



Etua V. Insdïiancb Co. of North America. 

{Circuit Court, S. D. Ima, E. D. 1887.) 

1. iNStmANCB — FOSFEITTJBB— COVENANT OF POSSESSION OF EnTIHB IhTEKBST. 

A pollcy of Insurance, under which plaintifE brought an action to recover 
for the loss by flre of pi'oçerty incumbered by mortgages, stipulated that if 
the interest ot the assured in the property "does not amount to the entire, 
sole, and absolnte ownership, it muât in every such case be so represented to 
the Company, and clearly expressed in the body of the policy, otherwiae 
there will be no liability thereunder, as to such property or limited interest. 
Held, that the stipulation does not refer to the matter of incumbrance, but to 
the character and quality of the tiue, whether that of a fee simple or lease- 
hold or otherwise. 

a. Same— FORFBITURB— COVÈNANT— ASSIGKMBNT. 

A policy of insnrance covering property incumbered by mortgages executed 
subséquent to ils issuance was assigned to the purchaser of the property 
withthe consent of thecompany, "subject to ail the terms and conditions of 
Insurance mentioned and reierred to" in the policy, which provided that the 
acquiring by a third party of ail insurable interest in the property by virtue 
of a mortgage executed by the assured subséquent to the date thereof should 
cause the immédiate termination of the policy, unless otherwise provided by 
spécial agreement expressed in the body or the policy. Neither the Com- 
pany nor the purchaser and assignée had any actual knowledge of the exist- 
ence of the mortgages at the time the company gave its consent, or when the 
purchase and assignment were made. Seld, that the consent of the company 
to the transf er of the policy was the création of a new. contract, and the as- 
signée took it f ree of ail vitiating circumstances, and upon the same terms as 
those upon which it was originally issued to the assigner, and that the com- 
pany was estopped from denying its validity, either on the grounds of igno- 
rance or forwant of considération,* 

Motion for New Trial. 

William L. EUis, as assignée of certain policîes of insurance, brought 
suit against the Insurance Company of North America to recover for the 
loss by fire of a stock of goods and building under four policies issued 
by the said company, to E. R. EUis & Co.,a ârm composed of E. R. EUis 
alone. The first policy was issued June 10, 1881, insuring a stock of 
merchandise for $500. The second policy on said stock Was for $500, 
and dated October 10, 1881 . The third policy , dated August 20, 1881 , 

ut has been held in lowa, in ah action brought by the assignée of an insurance pol- 
icy, which had been tranaferred with the consent of the company, that the latter waa 
not preclnded from setting up the défense that the policy had beooine voidin the hands 
of the assigner by reason of a violation of the condition against " inoumbrances," the 
existence of the incumbrance not having come to the knowledge of the company at the 
tim-s of the assignment. Bllis T. Insnrance Co., 27 N. W. Bep. 762. But see diasenting 
opiaion, Id. 76S. 
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insured the building containing the stock. The fourth policy was one 
for $1,000 on the stock, and was dated Dècember 8, 1881. 

Each of the policies contained the following terms and conditions of 
the insurance therein. 

"(a) If insurance is desired • • * on property * * * on leased 
ground, or on property of any kind in whieh the interest of the applicant for in- 
surance does not amount to the entire, sole, and absolute ownerBhip, it must in 
every such case be so represented to the Company, and clearly expressed in 
the body of the policy, otherwiso there will be no liability hereunder as to 
such property or limited interest. 

"(6) The procuring of insurance on said property for more than its cash 
value, 01 the havihg of other insurance tbereon, or any part thereof, valid or 
invalid, prier or subséquent, not made known to this company.and consented 
to hereon, * * * will render this policy null and void. 

"(c) The acqliiring bya third partyof aninsurable interest in the property, 
or any part thereof, by virtue of a mortgage or deed of trust executed by the 
agsured subséquent to the date hereof , * * * or any change whateyer in 
titlo or right of possession, not herein specifled, succession by reason of the 
death of the assured excepted, shaïl each and ail cause the immédiate termi- 
nation of this policy, uniess otherwise provided by spécial agreement, clearly 
expressed in the body of the policy. 

"{d) Agents of the companyhave no authority to bind thecompanyin vio- 
lation of any of the printed terms or conditions of insurance as herein ex- 
pressed; and no printed or written condition or restriction hereof , which by 
its terms may be subject to waiver, shall be deemed to hâve beën WaiVed, 
except by a distinct spécifie agreement, clearly expressed in the body of the 
policy. 

" (e) If the assured shall, by voluntary transfer or conveyance, dispose of 
the property covered by this policy, or'of an undivided interest bherein, or a 
change shall take place in the membership of the firm or copartnership for 
whose beneflt the insurance hereunder was effected, this policy may be as- 
signed to the party or parties succeeding to the ownership of the property, 
providing the company shall flrst consent thereto by indorsement thereon, 
otherwise this insurance shall cease frora the date of such change in owner- 
ship. * * * This policy shall be subject to cancellation at any time,at the 
requestof the assured, the company to retain earned premium, reckoned at 
the usual short rates for the time expired. The policy may also be at any 
time canceled by the company on refnnding or tendering to the assured his, 
her, or their agent, a ratable portion of the premium for the time expired." 

The first three policies were issued by the duly-authorized agent of 
the company, at Albia, lowa; the last by its agent at Des Moines, who 
had no actuàl knowledge of the existence of the prior policies, though 
they had been reported to the company. Dècember 6, 1881, E. R. El- 
lis executed and filed for record a chattel mortgage covering ail the 
gôods described in the policies. Dècember 5, 1881, E. R. Bllis made 
a mortgage upon the lot and building covered by the policy, dated Au- 
gust 20th, which' mortgage was recorded the same day. Dècember 15, 
1881, B. R. EUis sold and conveyed to William M. EUis, the plaintiff, 
the lot and building aforesaid, and Dècember 20, 1881, the entire stock 
of goods therein contained was also transferred to him. An assignment 
of the policies was duly madè Dècember 28d, and the consent of the 
company thereto was indorsed Upon each, as fûllows: 
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"The property hêreby însUred having been purchased by William M. Ellis, 
the Insurance Company of North America hereby consents that the within 
policy may be assigned to said purchaser, subject to ail the terras and condi- 
tions of insiiranCe herein menti on ed and rèferred to. Dated Albia, lowa, this 
twenty-third day of December, 1881. M. Cakkier, Agent. " 

December 21st, William M. Ellis and wife executed and delivered a 
mortgage upon the lot whereon the building and goods were situated, 
■which mortgage was ôled for record December 24th thereafter; at the 
time of the assignment of the policies, and the consent of the company 
given, neither the plaintifF nor the company had actual knowledge of 
the mortgages given by E. R. Éllis. The property was destroyed by 
fire, December 27, 1881; and, the défendant failing to comply with 
piaintiff's demanda for adjustment, suit was commenced in the state 
court, but afterwards transferi'ed to the United States circuit court, where 
the case was tried before Judge Love without a jury. The court found 
and entered judgment for plaintiff, whereupon a motion was made for a 
new trial; the défendant claimihg that the firstthree policies were avoided 
by the mortgages of December 6th and 6th, and that the policy of De- 
cember 8th was void because Ellis, being a mortgagor, was not the en- 
tire, sole, and absolute owner of the property. 

BreWee, J. Two questions hâve been presented and argued; one of 
them of great difliculty as well as of some importance. 

The first question arises upon thèse facls: One E. K. Ellis was the 
owner of property upon which he had taken out insurance policies, one of 
them that in suit. He sold that pro'perty to the plaintifF, William Ellis, 
and assigned the policy. The consent of the company was given to the 
assignment. At the time of the assignment there was an incumbrance 
upon the property in the shape of three or four mortgages. The policy 
provides that it shall be void if the insured is not the sole, absolute, and 
unconditional owner; and it is insisted that ownership is not équivalent 
to the mère matter of title, but goes to the interest held in the property, 
and that if that interest is subject to any condition the policy is vitiated. 
Piaintiff's ownership is held subject to thig condition, that he pays the 
mortgage'. Therefore it is not an unconditional ownership. 

We are ail familiar with the fact that applications for insurance poli- 
oies usually contain two séries of inquiries, independent in their nature, 
— one as to the matter of title, and the other as to that of incumbrance. 
Of course, différent policies hâve différent forms of stating thèse two 
Unes of inquiry, but they are entirely independent. In one there is 
provision as to any incumbrance, its nature and extent; in the other 
there is inquiry and provision as to the character of the title, fee-simple 
or otherwise. It is further known that the policies and the blanks for 
application are prepared by the insurance companies, and it is familiar 
law that the stipulations and provisions therein are to be construed stricily 
against the insurer; that if there is any fact respecting which informa- 
tion is desired, or any provision which it is deemed necessary to insert, 
it is the duty, because it is the interest, of the insurer to see that there is 
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a clear and expressed question or stipulation covering the matter. With 
those two well-known facts before us, it seems to us that this stipulation 
must be held to refer, not to the matter of incurabrance at ail, but to the 
character and quality of the title, whether that of a fee-simple or lease- 
hold, or otherwise. And, as it appears unquestionably that the abso- 
lute title was in the party, we hâve with little hésitation come to the 
conclusion that the policy is not vitiated by thèse facts and that stipu- 
lation. 

The other question is more serious and difScult. The policy coiitains 
a provision to this effect:- that if the insured ineumbers the property the 
policy shall be vitiated. The original party insured did place incum- 
brances upon the property. They were in existence at the time he sold 
the property to the plaintiÊF, at the time the assignment of the policy was 
made to the plaintiff, and at the time the company gave its consent. 
The company was ignorant of that fact, as was also the assignée and put- 
chaser. Now, the assignaient was assented to by the company subj'ect 
to ail the terms and conditions of the policy. And it is insisted, on the 
one hand, that the universal rule in respect to transféra of ail choses in 
action or other contracts, with the single exception of negotiable paper 
transferred before maturity, is that the assignée simply stepa intiî the 
shoes of the assignor; that hé is subjected to ail his burdens and liabili- 
ties, and has no other or hlgher rights than such assignor. Hence, as 
it is conceded, and there can be no doubt about it, that this policy wliile 
it remainéd with the assignor, his property, and before the sale and as- 
signment, was vitiated by this incumbrance, was voidable at the instance 
of the insurer, the assignée hâs no higher right than the assignor had, 
and the policy is vitiated in his hands. On the other hand, it is in- 
sisted that this, which is called an assignment, has not thé légal effect 
of a mère transfer of an existing right, but is équivalent to the création 
of a new contract, — a contract springing into being at the moment the 
assignment is assented to between the assignée and insurer for the Insur- 
ance of the property during the unexpired term. The authorities very 
generally say that where an assignment goes with an absolu te sale of the 
property there is the création of a new contract. If it is a new contract 
for one purpose, it Is a new contract for ail purposes, 

The assignment is expressed to be subject to the terms and conditions 
of the policy. What does that meau? It is équivalent to saying that 
the assignée takes the contract as of présent writing, containing thesame 
terms and stipulations, binding him to the same duties, and subjectiiig 
him to the same liabilities, that were imposed by the contract in the 
first instance upon the assignor. In no other way can it fairly be said 
that a new contract was made; tested by that rule the assignée agreed, as 
the assignor had agreed in the first instance, that he would place no in- 
cumbrance upon the property, and that if he did the policy should faU. 
There is no prêteuse that he hasviolated that stipulation thusconstrued. 
It may well be doubted whether the use of the technical terms, "assign- 
ment," "assignor," and "assignée," are apt to describe the aetual trans- 
action. When the insured sells the property, that moment the policy 
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falls. He has no însur?ible interest. The policy ceases to Lave légal 
force as a policy. Ca,n, it be said he ig assigning that which is nothing, 
and that the insurance Company contemplâtes and assents to the transfer 
of that which has no l,egal existence? Take this case. Suppose a con- 
tract is made by which one binds himself to work for another for a period 
of one year at stipulated wages per month, with certain provisions regu- 
lating his conduct, and forfeiting his right to compensation in case of 
non-compliance therewith. Pending that contract he assigns it to an- 
other, which assignment is accepted by the other party, and this new 
party goes on and, does the work in the same manner during the balance 
of the year as was done by the party from whom he received this con- 
tract. In one sensé of the term you may say there is an assignment, 
but really there is substitution of a new party for the old, the création 
of a new contract upon, the same terms as the old, containing the same 
conditions, but operatiye pnly in fwturo, and not subjecting the party 
doing the, work tô :the burdens and penalties which had failen on the 
assigner previous f^ieçeto under his contract for personal service. This 
is a practical question, and we must look at thèse matters in a practica,l 
light. 'Vy^hen the purchaser buys the property, naturally the thought 
in his mindjs insurance. It being his, and the old policy being dead, 
he looks for insurance. He finds a policy which had been in force, dead 
because of hispurchase and cessation of the insu rable interest in the as- 
signer, yet which the insurance coinpany is willing to hâve transferred 
to him. Would it not be an injustice to him if, after the insurance 
company has consented tp that transfer, it could turn backto acts done 
by the person from whom he obtained the policy, and claim that those 
acts vitiateçl,. the whole thing, and rendered it not liable to the assignée? 
Many policies contain the; stipulation that if the house be left vacant for 
three months.the policy shall fall. Suppose a pa,rty,buys a house ignor- 
ant of its bistory during the time the, policy has been running, and the 
company assents tp the policy; would it not be injustice for the insur- 
ance company to thereafter say that the policy was voidable on account 
pf the vacation of the house for three months, and although he, the pur- 
chaser, has rested in the faith that his property was insured, it will pay 
him nothing on the loss? If such were the rule the assignment of poli- 
cies wpuld ceasçi, and parties would take out in every instance new poli- 
cies. -, : ; , 

But it is said there is really no considération for this contract on the 
part of the company; that the breàcji of the policy by the assigner for- 
feited ail right to the unearned premium; and therefore the company re- 
ceived no considération for any promise to insure for the unexpired term. 
The assignment of this policy is an assertion practically by the assigner 
of a right to an unearned premium, and the claim of such unearned 
premium,. presented to the assignée, is assented to by the company when 
it consents .tO; the assignment. It matters not that there may hâve been 
no actual rigbt.tp such unearned premium, for the récognition and com- 
promise of a.plaim is considération. Further than that, there would be 
the injury tp the assignée as well as the benefit to the insurer to be con- 
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sidered. Again, it is said that there can be no waiver without knowl- 
edge; that the ihsurance company wals ignorant, (and that is admitted) 
of the fact of this incumbrance; and that it assented to the assignaient 
and the transfer of the policyin ignorance of thèse facts; and therefore it 
should not be held to hâve waived its righta. , There may be estoppel 
without knowledge. Suppose the insurance company had given a con- 
tract to pay a certain sum of money, a non-negotiable contraict, and the 
party holding that contract had transferred it, assigned it to this plain- 
tifF, and prior to such assignment the plaintifif had gone to the insurance 
company, and asked if that contract was in force, and the full amount 
due thereon, and he was told that it was; he could recover the full amount 
of that contract, although unknown to the insurance company, and be- 
fore the transfer and assignment, the asgignor, having collections, which 
he was authorized thus to use, collected money belonging to the insur- 
ance company, and applied it upon that debt. There would be an çs- 
toppel by reason of its statement that the full amount was due on that 
contract, which had misled the purchaser, and yet a statement made in 
ignorance of the real facts. This consent to the assignmer;t, though not 
in terms a like statement, "yet, dealing with things in a practical way, 
must be construed to hâve a similar effect, and as a statement by the 
insurance company that it recognized that policy as a valid instrument. 
Surely it would be unjust to think that the insurance company put itself 
into the position of assenting to the transfer of a policy whicb had no 
validîty, going through the form of consenting to that which had no légal 
existence and was worthless. Thèse considérations, although we con- 
cède thaï; the question is one of not perfect transparency, lead as to the 
conclusion that this assignment must be taken, in the language of the 
text-books and the authorities, to create a new contract between the as- 
signée and; the insurance company, — a new contract embraciUg, as of 
présent writing, the same terms and stipulations as were erabraced in the 
contract originally written between the assignor and insured. This be- 
ing the case, thèse prior incumbrances did not vitiate this policy, and 
the motion for a new trial must be overruled. 

Love and Shieas, JJ., concur. 
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Laird V. City of De Soto and others.' 

(Circuit Court, E. D. Missouri, B. D. October 8, 1887.) 

JuDOMENT— Kes Adjxjdicata— Validitt op Bonds. 

The pétition in a suit upon a"railroad aid bond" issued by a city set out 
a qopy of the bond, fromwliich the purpose of the issue, viz., the building of 
machine-shops, appeared, and in whicb there was a référence to tlie statute 
under which tlie city took its action. The answer set up a spécial défense of 
change in municipal organization. There was a verdict for the plaintifE, and 
the défendant, a new trial having been refused, moved in arrest of judgment 
on the ground that "the averments of the pétition ai^d the récitals in the bond 
* * * showed that the bond was issued without authority of law." This 
motion was overruled, and a rehearing applied for, a brief being presented 
taking the same position, viz., thatthe use was not apublic one. The rehear- 
ing was refuaed, but in his opinion the judge discussed the défense raised by 
the answer only, and concluded as foUows: "This being the only matter set 
^ out in the plea, " etc. SeJd, in a subséquent action between the same parties, 
on other bonds of the same issue, that the question a» to the validity of the 
bonds, because of the purpose for which they were issued, was rea aâ/judicata. 

At Law. On motion for new trial. 
M& <fc i?'Ziicra/i!, for plaintifif. 
Joseph T. Tatum, for défendant. 

Brewee, J. , (prally.) In the case of Laird agaînst the city of De Soto, 
an action on certain bonds and coupons issued by the town of De Soto, 
of which this défendant has been adjudged the légal successor, a ques- 
tion of res judicata ia presented. The bonds were issued to the Iron 
Mountain Railroad Company, to aid it in purchasing ground and build- 
ing machine-shops. The purpose of the, issue was expressed on the face 
of the bonds. Thepresent plaintiff has instituted and succeeded in two 
suits on bonds and coupons of the same issue, and he now claims that 
the judgments therein work an estoppel upon the défendant. The de- 
fendant, on "the other hand, insists that it has a défense which has not 
been presented to the court heretofore, li^hich is a valid défense, and 
upon which it demands judgment. It pleads that thèse bonds were is- 
sued without authority, because issued to a corporation for a private 
purpose — the building of machine-shops; and it says that that question 
has never been submitted to or decided by the court in the prior cases. 
This suit is not upon the same causes of action as the prior suits, and 
the rule of estoppel in respect thereto has been finally and definitely set- 
tled by the suprême court inatleast three cases. CromweU v. Sac County, 
94 U. S. 351; Russdl v. Place, Id. 606; Enfieîd v. Jordon, 119 U. S. 
680, 7 Sup. et. Rep. 358. That rule is this: that where the second 
suit is not upon the same causes of action, though between the same 
parties, the former judgment is conclusive as to matters which were in 
fact and necessarily decided, and is not conclusive as to matters which 
might hâve been, but which were not, presented and decided. It is 
further held that we must look to the record of the former cause to see 

>See 22 Fed. Eep. 421; 23 Fed. Rep. 780; and 25 Fed. Kep. 76. 
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if that shows wliat was certainly decided; and if it does not, we may re- 
Bort to exti'insic testimony' to détermine. 

In each of the three suits the pétition sets out a copy of the bond, 
which upon its face shows the purpose for which they were issued, and 
it refers in terms to the act of the législature under which the town took 
its action; so that the défense of a want of authority to issue the bonds, 
because issued by a municipality for a private purpose, is something 
which appears upon the face of each pétition. Hence, when judgment 
was entered in favor of the plaintiff upon the first two pétitions, it was 
a décision that those pétitions stated a cause of action, and, of course, 
adverse to the claim that the bonds were void upon their face. 

Perhaps that of itself might be enough, but we are not limited to that. 
To the pétition in the first case, an answer was filed setting up as a spé- 
cial défense a change in the municipal organization. Upon that answer 
the cause was tried, and judgment rendered, and thereupon a motion for 
à new triaU and one in arrest of judgment were filed. The latter states 
thèse grounds: 

"(1) Because the last-amended pétition of the plaintiff whollyfails to state 
any cause of action against défendant. 

"(2) Because tlie averments in said amended pétition, and the récitals in 
the instruments of writing theréin described, puiporting to be bonds, show 
that the instruments of writing sued on in this causé were issued without 
autliority of law, so that as a matter of law it appears from said amended 
pétition that the plaintiff is not entitled to reéover in this action. " 

There the very défense which counsèl seek hère to plead was pleaded, 
and the record shows that this motion in arrest of judgment was over- 
ruled. , That was the only matter presented in this motion, and that 
was the matter which must hâve been and was alone decided when it 
was overruled. 

But we need not stop hère. After thèse motions in arrest and for 
new trial were overruled, a pétition for a rehearing^ was filed, and on 
that pétition for rehearing a brief Was presented by counsel for the de- 
fendant, and in that they distinctly state this very question. We quote 
from it: 

" The pétition fails to state a cause of action. If the bonds were valid, they 
were a loan of the town' s crédit to a private corporation for the érection 6f 
shops over which it had no control, and in which it had no interest. Thé lise 
was not a public dne, for which the taxiiig power could hâve been invoked." 
Citing Loan Ass'n v. Topeka, 20 Wall. 655; Parkershurg v. iJ^oéwif; Ï06 tJ. 
S. 487, 1 Sup. et. Rep. 442. 

It then goes on and comments on a case which was supposed to fur- 
nish authority for the issue of such bonds. So that we bave presented 
thèse three facts: (1) The pétition upon its face presented this ques- 
tion, and a judgment for the plaintiff was a décision that the pétition 
stated a good cause of action, and that the bonds were valid upon their 
face. Then we hâve (2) a motion in arrest of judgment in which the 

«22 Ped. Eep. 421. See, also, 23 Fed. Kep. 780. 
«23Fed. Eep. 780. 
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party mo\ang bases his motion singly upon the ground that thèse bondg 
are not valid instruments upon their face, but that they were issued for 
a private purpose; and then, as if to nail the matter, we hâve the brief 
of counsel in which this point is enlarged upon, and thè attention of the 
court called to it specifically. So that it seems to us there can be no 
escape from the conclusion that the record of this prior case carries an 
absolute certainty that this very question was presented and necessarily 
decided; and, of course, under the authorities cited, that matter is res 
judicata. The only thing that counsel bave to rely upon is this: The 
first case was heard before Justice Miller ànd Judge Tbeat. Justice 
Miller read an opinion in which he discussed the question of the munic- 
ipal organization simply, and closed by saying: "This being the only 
matter set out in the plea," etc.^ That statement was correct. That was 
the only défense specifically set out in the answer. He did not refer to 
this question which we are now considering, but his sélection in that re- 
spect does not militatè against the record, or even show that he did not 
consider it. It is a common thing for a court, when a case is presented 
and many questions argued, to single out one or two which are deemed 
most important, and in an oral or written opinion discussthem, passing 
the others by; y et they are ail considered and decided; and in this case 
we hâve it disclosed from the briefs of counsel that there was an authority 
in existence which was then supposed to détermine the question. It was 
the most natural thing in the world for Justice Miller to pass that by, 
because it had been, or was supposed to hâve been, already decided. 
But in any èvent, when the record of a Case shows that a question must 
necessarily hâve been decided beifore the judgment which was rendered 
côuld bave béen rendered, it is conclusive in ail subséquent litigation 
upon the fact that that question has been litigated ând decided, and the 
party may invoke that décision upon the principle of res judicata. 

For this reasôn, Without stopping to considerthê question of the valid- 
tty ofthose bonds as a new question, We think the matter is at rest, and 
judgrhent must go for thé plaintiff. 

We bave not stopped to consider specifically the second suit, although 
a motion for a new, trial was filed in that, in which this same matter 
Was presented, so that again and again the question has been presented 
an,d decided. 

. ^22 Fed. Eep, 422. 
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Geakdmange, Survivîng Partner, etc., v. Schell, Collecter, etc. 
(.Circuit Court, 8. D, New York. November 17, 1887.) 

1. CusTOMB DuTiEs— Action to Recoteb Excess— Signatukk to Pbotkot. 

In an action to recover an excesa of duties, the évidence showed that tbe 
protest was signed with the flrm name, but there was nothing to prove the 
handwriting or the autliority of the individual who wrote the signature. 
Held, that a verdict should hâve been directed for the défendant. 

3. SamU. -, 

In an action to recover an excess of duties, there was no évidence to prove 
either the handwriting or the authoritj; pf the individual who wrote the flrm 
name to the protest, and added his initial to the signature. Beld, that the ac- 
ceptance of the protest by the i. ollector was no waiver, as he was under no 
obligation to inquire into the authority of the person protesting before he re- 
ceived the written protest. 
8. Same— Action to Recover Excess— Pboop of Photest. 

Rev. St. U. S. § 3011, provides that, in suits to recoVet an excess of duties, 
itis nécëssary for theplaintiff to hâve protested at or bâfore the time of pay- 
aient of the duties. With regard to one entry, there was only the naval-offlce 
copy, and as to the other entry, there was a copy of the collector's entry with 
a mark at the upper left hand corner, Which loûked as if at one time there 
might hâve been something attached. Selà, that there was nothing to leave 
to the jury to prove that such a protest as the law requires was served. 

4. Evidence — Documentabt— Custom-Houbb Recobds. 

Régulations of the secretary of the treasury for thè administration of the 
cuàtom-houses, section 625, requires the offlcer who has charge of the inspec- 
tion and deliveri«s from,Vessels to make returns, in Writing, of each delivery, 
withjn three days; and section 517 requires the assistant store-keeper or who- 
everwas in charge of thewareiousé to keepaccurateaccount of ail goods re- 
ceived, delivered, and transferred. Eeld, that the records kept under thoâe 
régulations were compétent évidence, without the testi,mony of the individu- 
als who made (he entries. 

This was an action to recover excess of duties on importations ofwMWis- 
sdines de lame. It was coriceded that the amounta paid on ail the 83 
separàte importations were excessive, but défendant claimed that plain- 
tiff had failed to show that he paid the excessive duties, to get possession 
of his goods, or that he protested at the time, and in the form required 
by the act of Fçbruary 26, 1845, (5 St. 727.) 

Laçombe, J,, Çorally.') The motion of the défendant to direct a ver- 
' dict as to Exhibit No. 47:, (or rather as to one case by No. 47,) where 
there is no proof of the authority to sign the claimant's name tothe pro- 
test, is granted. The statu te requires the protest to be signed by the 
claimant. It may, of course, be signed by a properly authorized agent 
of the claimant, but there is nothing hère to prove either the nandwrit- 
ing or the authority of the individual who wrote the firm name to this, 
protest, and added his initiais to the signature. Nor is tiiere anything 
in the contention that the protest was accepted at the custom-house, be- 
cause the collecter was under no obligation to inquire into the authority 
of the person protesting, before he received the written protest. 

The defepdant has aîso moved for a direction of verdict in his favor, 
as to Nos, 18 and 22^ the entries by the Arabia and the Arago— on the 
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groiind that the plaintiff has not proved service of protest as the statute 
requires. The only évidence which is offered, or ail that is claimed as 
évidence, of that fact is the letter of the secretary of the treasury, the pro- 
tests in some six or seven other cases, and certain marks on the face of 
one of the entries. The secretary of the treasury heard appeals under 
the act of 1857; and ail that under the Statute it was necessary to show 
! in order to give him juiisdiction to hear the appeal was that, within 10 
days after entry, a notice of dissatisfaetion, in writing, was given to the 
coUector, and that an appeal was taken within 30 days àfter entry. The 
protest which it is necessary for the plaintiff to show, to entitle him to 
Tecover in this suit, however, is a protest made at or before the time of 
payment. Sp that if payment was made the day after entry, the pro- 
test which he must show now, to entitle him to reçover, is one which 
must hâve been made then; but the notice of dissatisfaction, in writing, 
which was sufficient to entitle the secretary of the treasury to hear the 
appeal, might hâve beén served eight days after the aetual payment, and 
still be within 10 days after the entry. The letter of the secretary of the 
treasury si mply àffirms the action of the coUector, and states no ground. 
In the letter some eight or nine différent importations, by différent ves- 
sels, are refèrred to. As to six or seven of thèse the entries are in évi- 
dence, and attached to each of them there is a protest. As to one entry 
by the Arabia, there is the naval-office copy only; and as to the other, 
by the Arago, thei'e is the coUector's copy of entry, with a mark at the 
upper left hand corner which looks as if at one time there might hâve 
been, either by paste, or by a wafer, something attached there. From 
that I am asked to leave it to the jufy to détermine that the plaintiff 
served, at or before the time of the payment of thé dùties, upon the col- 
lecter of the port, or on the person properly authorized to receive such 
service for the coUector, a protest in writing, setting forth distinctly and 
specifically, the grounds of objection, and signed by the claimant, or by 
his properly authorized agent. I think that to leave it to the jury to 
détermine, from such évidence as this, that such a protest was served 
would be to invite them simply to guess at the facts; and therefore I 
shall grant the motion as to Nos. 18 and 22, giving the plaintiff an ex- 
ception. 

The défendant also asks that a verdict be directed as to Nos. 3, by the 
Geo. Hurlbert, and 5, by the Asia, upon the ground that the payment 
of excessive duty was not made to obtain possession of the goods. The 
secretary of the treasury is authorized by the statute to make such régu- 
lations for the administration of custom-houses, and for the govemment 
of the différent collectors, as may seem to him proper; and the régula- 
tions which he makes under that act are, so far as the employés of the 
custom-house are concerned, the law as to them. Section 625 of the 
régulations (which are in évidence) requires the officer who has charge 
of the inspection and deliveries from the vessels, to make returns, in 
writing, of each delivery, within three days; and section 517 requires 
the assistant store-keeper, or whoever was in charge of the warehouse, to 
keep accurate accounts of ail gooda received, delivered, and iransferred. 
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The records which are intrpduced hère, kept under those régulations are, 
under a familiar doctrine ojf law, compétent and admissible évidence and 
proof of their contents, without the testimony of the individuals who 
made the particular entries in them. They are the only évidence at ail 
touching thèse two entries which there is in this case, as to the date of 
delivery. They show specifically, by the numbers of the cases them- 
selves, and the. particular dates given, the dates upon which they were 
delivered to the importers, some time in July or August; of course, if 
that stood alone, being the only évidence iq the case, the verdict could 
only be one way. If it should be left to the jury to détermine what 
the fact as to delivery is, upon ail the évidence hère, and they should 
find for the plaintiff, would the court be jjjistified in sustaining their ver- 
. dict upon a motion to set it aside as being against the évidence? I do 
not think that I would. There is nothing to contradict or impeach the 
authenticity or accuracy of thèse entries in any way, excepit, as plaintiff 
claims, the fact which is in proof, viz. , that the duties were paid on the 
twentieth of November. From that the plaintiffs conténd that, there 
being a presumption that a public officer discharges his duty, and that 
the coUector does so himself, or through ail his varions subordinates, 
each discharging in his own sphère the particular functions which are 
given in the aggregate to the coUector: — ^under that presumption, and in 
view of the fact that the law required the payment of duties in cash, it 
must be assumed that the goods were delivered on or after the payment 
made on the twentieth of November. The application of the doctrine of 
presumption cannot be carried so far, in the absence of anything at ail 
to impeach the accuracy of the records produced hère as to concède that 
it might control the direct proof as to the date of actual delivery. I 
should therefore feel constrained, if the verdict of the jury were for the 
plaintiffs on that issue, to set aside their verdict as being against the 
weight of évidence; and for that reason shaU direct a verdict for the de- 
fendant, on those two items, and give the plaintiffs an exception. The 
plaintiff claims the right to go to the jury on Exhibits 65, 41, 45, and 
46. I shall leave those to the jury, and as to ail the others shall direct 
a verdict for the plaintiff. 



SoHMiEDEB and others v. Baeney. 

{Ovrmit Court, 8. D. New York. November 4, 1887.) 

CtJSTOMS DuTiBs— Action to Recoveb— Pkacticb. 

In an action against a collecter of customs, to recover duties, the défend- 
ant, on his motion, obtained an order of the court requiring the plaintiffs, 
witbin a specifled time, to serve abill of the particulars therein enumerated 
of their claim, and that, in default of such service, the défendant should bave 
judgment of non pros. against the plaintiffs, provided that, on the proof by 
them of certain circumstances, and on their compliance with the conditions 
then prescribed by the order, they should not be required to furnish such bill. 
v.32F.no.lO — 42 
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More than three years having elapsed after tjie expiratioHrof the tîme for the 
service thereof, and no bill meanwliile having lieën served, the défendant no- 
ticed a second motion for such bill, and, in def ault of ' the service thereof 
within flve days,- for judgment ot non pros. against the plaintlfEs; and the 
plaintifEs noticed a counter-motion for the production of certain papers, un- 
der Rev. 8t. U. 8. § 734 and, on the failure of their production, that this ac- 
tion be continued, and not placed on the day calendar of the court for the trial 
of causes. Upon the argumept of thèse motions, which were heard together, 
the plaintifEs produced certain aflBdavits.which, they claimed, showed, besides 
other things, the existence of the circumstances méntioned and a substantial 
compliance by them with the conditions prescribed by the order for the non- 
service of thebill. The court held that the plaintiffs had not shown the exist- 
ence of thèse circumstances, and ^herefore had not complied with thèse con- 
ditions; but, as they might hâve omitted through some excusable négligence 
to State in their amdavits the facts showing the existence of such circum- 
stances, extended the plaintiffs' time to comply with the terms of the order for 
the bill flvo days from the date of the service of an order granting this exten- 
sion, but ordered that in def ault of such service, and on proof thereof, the 
défendant should hâve judgmeht of7»«»^r0». against the plaintiffs. 

{B^llabuê by the Gavrt.) 

Action to iRecover Excess of Duties Paid under Protest. 

On cross-motion, the one for bill of particulars, and the other for pro- 
duction of custom+house papers under Rev. St. U. S. § 724. 

Stephen G. Glarke, for plaintiffs. 

Stephen A. Walker, U. S. Atty., and Thomas Greenumod, Asst. U. S. 
Atty. , for défendant; 

Lacombe, J. This is a Consolidated action. The several original ac- 
tions were begun at various times in 1863 and 1864, the défendant duly 
appearing in each, and demanding a copy of the bill of particulars of 
the plaiiitiffa' demand therein. No bill of particulars has ever been 
served. : On.June 9, 1883, défendant movedj upon affidavit, for a bill 
of particulars, or, failingthe service of such bill, for a judgment of non 
proa^ agairîst the plaintiffs. '■ After argument, the court, (Hon. Addison 
Brown, sitting as circuit judge,) on June 26, 1883, orderied'that plain- 
tiffs serve a bill ôf particulars giving certain enumerated items, within 
90 idays after service of the order and notice of entry on plaintiffs' attôr- 
ney; and further ordered that, in default of subh service, and on due 
notice thereof, défendant bave judgment of non pros. against the plain- 
tiffs. This last clause of the order, however, was coupled with a pro- 
viso that it should, under certain circumstances, be inoperative. Thèse 
circumstances are thus described in the order: 

(1) If the plaintiffs, through the loss or destruction o£ their bocks and pa- 
pers, or other cause, shall be actually unable to furnish the particulars re- 
quired, without an ii)spection of the invoiees, entries, and protests on file in 
the custom-house; and (2) shall serve an afiidavit in this action upon defend- 
ant's attorney, or upon the présent collector, stating that fact, and. the reason 
of such inability; and (3) shall serve upon the collector a request, in writing, 
for permission to inspect such invoiees, etc., [the détails of the request need 
not be con3idered,]-—then plaintifl shall not be required to furnish the par- 
ticulars hereinabove ordered. i . 

>See 6 Ped. Bep, 150, and note. 
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The order of Judge Brown, with notice of entry, was served on plain- 
tiffs' attorney on July 31, 1883* and the 90 days limited therein hâve 
long since expired. On Deoember 12, 1883, an affidavit of the plain- 
tifFs' attorney was served on the district attorney, and apparently abont 
the same time on the coUector. It refers to this action, and to two oth- 
ers, and states "that he [plaintiff's attorney] has endeavored to procure 
the particulars required by the order of this court made in said actions 
on the twenty-sixth day of June, 1883, but without success, owing to 
the fact that the plaintiffs, at the times the importations referred to were 
made, composed firms which hâve long since passed oUt of existence, 
and ail their books and papers referring to their importations at that pe- 
riod bave been lost or destroyed." 

On October 21, 1887, and on several occasions prior thereto, plain- 
tiffs' attorney served on the coUector a request for an inspection of the 
invoices, etc. The terms of thèse requests need not be considered, as 
they are practically concedéd to be in substantial compliancewith Judge 
Bkgwn's order. On October 2, 1887, notice of a further motion for 
bill of particulars, or in default of service thereof within five days, then 
for judgment of tion pros., was given by the district attorney. On Oc- 
tober 26, 1887, the plaintiffs made a counter-motiop, under section 724 
of the Kevised Statutes of the United States, for the production of papers 
from the custom-house, or, failing such production, that the cause be 
continued, and not placed on the day calendar. Thèse last two motions 
hâve now been heard, and will be disposed of together. 

The order inade on June 26, 1883, is apparently controlling of thèse 
applications, unkss plaintiffs hâve put themselves in a position to avail 
of the relief accorded by the proviso. Upon the papers, they do not 
seem to hâve donc so. They were required to serve an affidavit, stating 
their inability, and the reasons oj such inabUity. The only attempt to 
comply with thèse requirements is the submission of the affidavit of 
plaintiffs' attorney above quoted from. Evidently the déponent has no 
Personal knowledge of the loss or destruction of plaintiffs' books, and 
it may well be doubted whether an affidavit which does not set forth the 
efforts made to obtain it is in sufficient compliance with the second 
clause of Judge Brown's order. Manifestly, the leamed judge did not 
mean to provide that plaintiffs who might be able to obtain the neces- 
sary information from their own books and papers, but declined to do 
so, because they were unwilling to take the trouble of searching for them, 
might be excused for a failure to comply with the order. What he did 
mean, undoubtédly, was that the plaintiffs might, by making out such 
a case as would upon a trial entitle à party to introduce secondary évi- 
dence of the contents of a book or paper, excuse themselves from furnish- 
ing a bill of particulars without assistance from the files of the custom- 
house. This iaffidavitj however, is very far from making out such a 
case, ^mpson v. DaU, 3 Wall. 460; and see the authorities cited in 
Keamey v.Mayor i etc., 92 m. Y. &i7. 

It is to be fuTtber noted that the learned judge has not only required 
tbàt ail affidavit of loss or destruction bè served. Thé proviso is condi- 
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tioned on the fact that "the plaintiffs, through the loss or destruction of 
their books and papers, or other cause, shall be actricdly unable to fur- 
nish the particulars required," etc. When the right to avail of the pro- 
viso is claimed, conformity with the condition -on which it was granted 
must be shown to the satisfaction of the court. Besides the afïidavit of 
the plaintiffs' attorney, there has been presented on thèse motions an af- 
fidavit of Louis E. Schmieder, one of the plaintiffs. In this he states 
that, at the time of the transactions which are the subject of this suit, 
he was the résident partner hère; the other plaintiffs, Charles E. Schmie- 
der and Frederick Schmieder, remaining abroad. That in 1868 the firm 
was discontinued, "and ail their books and papers, being necessary for 
winding up and settling the accounts of said firm, were then sent to the 
main house, in Germany." Déponent then adds that "he verily be- 
lieves that none of the records or books of said house showing their im- 
portations during the years 1863 and 1864 are now in existence." He 
whoUy fails to state the grounds for such belief, or to show that at any 
time during the past 20 years he has made any effort to find them. 
Moreover, the very afïidavit of Louis E. Schmieder shows that the books 
and records of the firm were last in the possession of the other two plain- 
tiffs, and no statemqnt of t/ieirs, sworn or unsworn, is oîfered to account 
for them. Such proof as this whoUy fails to comply with the letteror 
the spirit of Judge Beown's order, and is insufficient to entitle the plain- 
tiffs to claim the benefits of the proviso. 

It may be that they hâve in fact made proper and diligent search for 
books and records which hâve been lost or destrôyed to their misfortune, 
and without their fault; and that they bave omitted, through some excus- 
able negleot, to state the facts in their affidavits. The time within which 
plaintifi's may comply with the terms of Judge Beown's order of June 26, 
1883, is therefore extended five days from the date of service of this or- 
der on their attorney. Failing to comply within that time, the former 
order wiU lake eflfect, and, upon the filing of an affidavit of non-service of 
the bill of particulars, défendant may hâve judgment of non pros. 

This disposition of the case will, of course, dispose of the other mo- 
tion, which was argued at the same time, and no décision thereon need 
be made. 



PoTTS, Assignée, tî.HAHN and others. 
(.Distriot Court, D. New Jersey. Octeber 29, 1887.) . 

PLEADiNG-^MtTLTlFABIOUSNESS— FkAUDTJLENT CONVBYAIÏCES.. 

In a suit brought by an assignée of a bankrupt against several parties, the 
compHint alleged facts showing that they were a,\l conneoted with fraudaient 
undertakings for the purpose of preventing the bankrupt's property from 
reachingthe assignée'» cbntrol, but showing alsi»' that the defendahts werë 
not ail connected with each f raudulent' act, but that some of thèm performed 
one act, and some another, ail tending to the same resuit.. SîM, upon de- 
murrer on the ground of multifariousness that the complaint was good as the 
défendants joined in the commbn fraudulent purpose. 
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In Equity. Demurrer to bill. 
G. A. Seixas, for complainanta. 
Samuel Kalisch, for défendants. 

Wales, J. Proceedings in bankruptcy were begun agaînst John Hahn, 
one of the défendants, on the thirty-first of January, 1876, and on the 
ninth of April, 1887, he was declared a bankrupt, and the complainant 
appoihted assignée. The bill sets forth that John Hahn, in contempla- 
tion of insolvency, and within three months before the filing of the pé- 
tition for adjudication against hkn, executed a mortgage of his real es- 
tate to Louis Kirchner for a considérable sum, and afterwards conveyed 
the same real estate to Philip Kirchner, who, subsequently, conveyed it 
to Barbara Hahn, the wife of the bankrupt; that the said mortgage and 
conveyance were made and delivered without any considération, and 
that the said Louis and Philip Kirchner had reasonable cause to believe 
that John Hahn was insolvent, and that they accepted the said mortgage 
and conveyance for the purpose of aiding and abetting the bankrupt in 
his fraudulent scheme to prevent the said real estate from coming to his 
assignée, and from being distributed under the bankrupt act; that the 
said Barbara Hahn has not and never had any estate, separate and apart 
from her husband, and was also a party to the same fraudulent scheme; 
that at about the time of the pretended conveyance to Philip Kirchner, 
the bankrupt transferred and in other ways divested himself of ail his 
property, and in particular, on the eighth of January, 1875, being then 
insolvent, did chattel mortgage and transfer to his son, John Hahn, Jr., 
for theexpressed considération of $2,500, his stock in tradeand ail other 
property connected with and relating to the business of a tobacco and 
cigar store, and ail the household goods belonging to the bankrupt which 
were then on the promises covered by the mortgage and conveyance to L. 
and P. Kirchner, with intent to delay and defraud this plaintiff and the 
bankrupt's creditors, and that John Hahn, Jr., knowingly aided and 
abetted his father in carrying out his fraudulent plan. The bill con- 
cludes with a prayer that the mortgage and deed may be declared void, 
that the défendants may be enjoined from disposing of the said property, 
and for an account.of the rents and profits, also for theiappointraent of 
a receiver. The bill is demurred to for multifariousness, on the ground 
that it exhibits several distinct matters and causes, in manyof which 
some of the défendants are not in any manner interested or conceri}ed. 
. The objectof joining thèse défendants waa to prevent a multiplîçity 
of suits, an object always favored in equity. The bill allèges that the 
other défendants, séparately or tpgether, aided John Hahn in carrying 
out a deliberately contrived scheme to defraud his creditors.* This makes 
a single issue on the central question of fraud, to the perpétration -ot 
which it is alleged the défendants knowingly contributed by their, in- 
dividual and distinct acts. In Way v. Bragaw, 16 N. J. Eq. 213, the 
court said: 

" Where there is pne entjre case stated as against the debtor, it la no ob- 
jection that one or more of the défendants to whom parts of the property bave 
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been fraudulently conveyed, had nothingtodo with theother fraudulenttrans- 
actions. The case against the debtoris so entirethat.it cannot be prosecuied 
in several suits, and yet each of the défendants is a necessary party to some 
part of the case atated. In such case neitherof the défendants can detnur for 
inultifariousness, or for a misjoinder of cause of action in some of which lie 
bas no^interest." 

, The same doctrine is approved in Randolph v. Dcdy, 16 N. J. Eq. 
313. Demurrers for the game cause and under an analogous state of 
facts were overruled in RdUroad Co. v. Schuyler, 17 N. Y. 592, and in 
Fdlowè V. FeUows, 4 Cow. 682. The suprême court of the United States 
l|às held that it is impracticable to lay down any fixèd, unbending rule as 
to what constitutes multifariousness. Each case must "dépend upon its 
specialcircumstances and the necessities which may arise outof thedue 
administration of justice in that case. As a gênerai rule, the court will 
not cotùpel parties to incur the expense, vexation, and delay of several 
sûîts where the transactions constituting the Subject of the litigation or 
oïit bf which the litigation arises, are so connected by their circum- 
stapôes as to rehder it propér and convenient that they should be ex^- 
aminéd in the same suit, and full relief given by one comprehensive de^ 
créé. 

À différent rule would oflen prove to be both oppressive and mis- 
chievous, and could resuit in no possible benefit to any litigant whose 
object was not simply to harass his adversary, but to ascertain what 
wére his just légal righïâ. Shddon v. KeokxQc N. L. Co., 8 Fed. Rep. 
769. The défendants caii'bô placed undei- no disadvantage by being 
joined in thé bill, and the cotnplainant will be sàved the expense, labor, 
and time ôf prosecuting several suits. 

The demurrer is overruled, and it is ordered that the défendants plead 
to or answer the bill within 30 days. 



Hayes v. United States. 

(ÛîreuU Court, D. Oohraâo. Novenlber 14, 1887.) 

1. CaiHiNAi. Peactice— Instettctions— Provincb at Coukt. 

Défendait was indicted for contempt of court and corruptly obstructîng 
the àatuinistration of Justice' as a jurer. On the trial counsel for accused 
statéd that ^this was "the firot case of the kind.'' The court told the jury it 
wasinot the first of thë kind, apd that a similar case had arisen. and gave the 
gênerai facts of it. Hild, that ît. was not error for the court to thus disabuse 
the minds of the jury otan impression that they were trying an unprecè- 
dehtedéàsè. t . i 

8, Same. ., , ■ ■ ,■,■■:.;',,■ 

The court fnrther said: "AmI ie (défendant) went,out and took counsel of 

, • * * with respect toit(thô verdict.) His choîce of an adviser was rather 

' unf ortunate; that a man shùutd g6 td a boon companion in a drinking-saloon, 

a bar-room loafer, to ask what the law is on a subject of that kind. " SéA, 

that this was not error, as the judge's référence to the witness as a "bar-room 

' loafer" might hâve been justifled by his appearance, and the other facts re- 

f erred to appeared in the record. ■ > 
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3. WlTNESS — CKKDIBIl.ITT^lNSTBtJCTIONS. 

In a criminal action, where witnesses had testifled as to defendant's good 
character, the trial judge chàrged: "And if you believe him guilty, let not the 
fact tliat bankers and businessmen hâve testifled thatheis aman of integrity, 
by which tliey mean, probably, that he pays his debts, influence your verdict, 
or discouj-age you in the discharge of your duty, " Held, thàt this was a cor- 
rect statément of law, and though it was a "covert flinîg" at the witnesBsà' 
criterions of character, it was not errer. 

H. W. Hohson, for the United States. 
PaUeraon & Thmnas, for défendant. 

Beeweh, J. At the November term, 1886, of the district court, the 
plaintifif in error was convicted under an indictitient for corruptly ob- 
structing the administration of justice, and for contèmpt of court, and 
the case is now before me oh a writ of error from that conviction and 
sentence. The only errors allèged by counsel in their briefs are in thé 
instructions given the jury, and those not as inaccurate statementô of 
law, where questions of law were presented, but as iinproper comments 
upon the facts, abd as improperly throwing the weight of the court 's 
opinion in favor of the prosecution and against the défendant. 

This case cornes before me'bn a writ of error, and the same rules cott- 
trol me in its décision as hâve been annoùnced by the suprême court in 
the décision of cases taken on error to it. And it iS' the settled rule Of 
that court that comments màde by* the trial judge upon matters of fact 
in his charge to the jury furnish no grounds of error. In the eàrly case 
of Garver v, Jackson, 4 Pet. 80, the suprême court, by Stoey, J., laid 
down the rule in this langùage: 

"That with the charge of the court to tjhe jury iipon raere matters of fàct, 
and with its cotnmehtai-ies upon the weight 6f évidence, this court has hoih- 
ing to do; observations bf that nature are understood to be addressed fco the 
jUrymerely for their considération as the ultihiate judges of matters of fact, 
;and areentitled to no more weight or importance than the jury in the exercise 
<xf their own judgment choose to give them. They neither are, nor are they 
understood to be, binding upon themas tiie true and conclusive exposition of 
thé évidence.'* 

This doctrine is affirmed in the case of Magniac v. Thompson, 7 Pet. 
348. See, also, the. cases of WLariahan v. Insurance Co., 1 Petv 182; 
Games v. StUes, 14 Pet. 322; Mitchell v. Harmony, IS How. 115; Rey- 
nolds V. U'. S., 98 U. S. 145. This last case is very much in point. It 
was a trial in Utah for bigamy, and the court in chàrging the juryèalled 
Upon them " to consider what are to be the conséquences to the innocent 
victims of this delusion [the doctrine of polygamy.] As this contest 
goes on, they multiply, and there are pure-minded women, and there are 
innocent children^-^innocent in a sensé beyond the innocence of child- 
hood itself. Thèse are to be the sufFerers; and as jurors fail to do their 
duty, and as thèse cases come up in the Temtory of Utah, just so do 
thèse victime multiply and spread tbemselves over the land,"— ^and this 
langùage of the court to the jury was held not improper. 

In the case at bar, the défendant was charged with obstructing the ad- 
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ministration of justice, and the testimony tended to stiow that while act- 
ing as a juror, and before the close of the trial, he was in a bar-room, 
drinking with friends, and declaring that the verdict must be in favor of 
the plaihtiff or there would be no verdict at ail. It appeared also from 
the testimony that in that triai imvhich défendant was acting as a juror 
a large amount was involved, and that each side was employing détect- 
ives to watch the jurors. It is not to be wondered at under the circum- 
stances that the learned judge who tried this case was indignant and felt 
called upon to impress upon the jury the seïiousness of the offense 
charged, and their duty to give careful attention to the testimony. It is 
painfuUy true that there are some violations of law, such as tampering 
with the ballotrbox, infiiiencing of jurors, and matters of that kind, which 
to paany seçm trivial; th,çy q,re often in con^mon conversation laughed at 
when Buccessful, and simply sneered at when a failure; but they are 
offenses whiçh, although the . punishment imposed by statute be npt 
great, are of a most heinous çharacter and affecting vitally the best inter- 
ests of Society. It is the duty of the trial judge, ^yten cases of that kind 
are presented, to see to; it that they are not laughed out of court, and 
that the jury are impressed with the seriousness of the accusation. , It 
is a. matter of congratulation, rather than of complaint, that there are 
judges whose personal weight of character, learning, and high ability 
are such that tiîeir earnest words çompel the serious attention of jurors. 
More than once in his charge the learned judge told the jurors that they 
were triers of fact, and that they were npt to be influenced by any of his 
comments on the testimony; so they knew just what was their province 
and duty; and if by his earnest words he compelled their serious atten- 
tion, he did that which worked no légal wrong to the défendant, and 
which may prove of incalculable ad vantage to the public. I hâve felt 
compelled to say this, not because it was necessary for determining the 
questions which are properly open for my considération, but because I 
believe most heartily that it is the duty of a trial judge to do everything 
that he can, without trespassing upon the rights of the défendant, to ar- 
rest the most serious and earnest attention of thé jurors in cases of this 
nature. 

Now, with thèse gênerai remarks, let me notice specifically the parts 
of the charge obected to. Obviously, iiithe argument of counsel, either 
for the purpose of belittling this case, or as making an excuse for the con- 
duct of défendant, it had been stated that this was the first case of this 
kind, and the trial judge commences his charge by a statement that this 
is not the first case, and that a case of a similar nature had arisen in Pu- 
eblo, and, without mentioning names, simply states the gênerai facts of 
that case. Can it be said there was any error of law in this? It was 
fair to disabuse the mind of the jury of the idea that they were called 
upon to sustain a new proceeding, or to try a case the like of which was 
unknowri. ■ They need not fear to be laughed at in finding a man guiity 
of the offenàe charged, on the ground that no one had ever thought of 
prosecuting for such an act before. 

Âgain, he made this référence to one of the wltnesses. 
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"And he [Hayes] went and took counsel of * * * with respect to it. 
His choice of an ad viser was rather unfortunate; that a man should go to a 
boon companion in a drinking-saloon, a bar-room loafer, to ask what the law 
Is on a subject of that kind." 

Gounsel truly say that there is nothing- in the record which perhaps 
justifies such an exaggerated characterization of this witness; and yet 
that défendant and witness met in a çalooo where they were drinking to- 
gether is disclpsed by the record, and it may well be that the appear- 
a,nce of the witness on the stand fully disclosed his character as a mère 
bar-room loafer. There is certainly nothing in the record to contradict it, 

Again, it appears in the testimony that some of the witnesses testi- 
fîed to defendaht's previous good' character, and upon this the court 
charged in thèse words: 

"And if you believe him guilty, let not the fact that bankers and business 
men hâve testifled that he is a maii of integrity, by which they mean, prob^ 
ably, that he pays his debts, influence your verdict, or discourage you in the 
discharge of your duty." 

That is unquestionably correct as a matter of law; if the jury believe 
the défendant guilty, no previous good character, however proved, would 
be any excuse for acquitting him. And if it be said that there is a covert 
fling at the witnesses' criterion of a man's integrity and character, that 
does not change the correctness of the rule of law laid down. 

Thèse are the only spécial matters of the charge presented. I hâve 
mentioned them in order that my silence might not carry an implication 
that, though not properly cognizable on a proceeding in error, they con- 
stituted an improper attempt to influence the verdict of the jury. I 
tîiink, reading the charge as a whole, any one would feel that ail that 
the court did in his comments upon matters of fact was to endeavor to 
impress upon the jury the seriousness of the offense charged, and to pre- 
vent them from being misled as to thelr duty by matters extrinsic to 
the question of guilt. 

There being no error apparent in the record, the judgment of the dis- 
trict court will be afïirmed. The Statuts gives to this court the power 
ôf modifying the sentence iœposed. As the jury recommended to mercy, 
I see no reason to doubt the propriety of the sentence, and the same 
sentence will be imposed hère as in the district court. 



Stbwart and another v. Tenk and another. 

(ŒreuU Court, 8. B. lllinoù. November 8, 1887.) 

Patents i-ok Inventions — Issue of Lbttbbs— Joint Invention. 

Where the évidence showed that patent No. 140,315, June 24, 1873, of an ap- 
ple paring and coring machine was issued to two patentées jointly, but that 
the whole machine was made up of about 13 différent claims for a patent, and 
that one of thèse was invented by one of the patentées alone, a joint patent 
on such claim and part of the machine is invalid. 
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George A. Ânderson, ÎOT compl&iaants. 
.J^hk, R, Sennelt, ioT detend&nta:, 

CrEESHAM, J. John Stewart and.Will Campbell obtaihed letters patent 
rfo. 140,815, on June 24, 1873, for a joint invention for certain new and 
useful iînprovements in machines for paring, slicing, coring, and divid- 
ing apples, and other fruit. The invention consists — 

"ptrd, iri providing the said device with a paring-knife, so operated as.to- 
rêmovci'the skin of the fruit from ail parts thereof outside o( the parts operated 
u^on by the coring-knife;- second^ in conjunction with said paring-knife, pro- 
viding a convex anti-friction roller, ta prevent any friction upon the device 
by the fruit, when beifig operated upon; third, xn providing the arm upon 
which said paring-knife is mounted, with the segment of a cogged guide or 
flattened sphère, so formed as to enable the said paring-knife to operate upon 
a line describing one-half of the periphery of the vertical central plane of an 
ordinàry-shaped apple; foufth, in providing said segmentai cog with a yield- 
ingratchet to assist the 'fbtâtion of the cog and the préservation of an even 
pressure of the paring-knife upon the îrmt; fifth, in providing said device 
with a corlttg-knife, which is so arranged that its cutting edge cornes in con- 
tact with the parts of the fruit abput the core with a dràw-cut; sixth, in pro- 
viding said device with a double-spiral fork for securely holding the fruit." 

The twelve daims in the patent are for the machine as a combiriatiQn, 
and for separate and distinct portions of it as separate and distinct in- 
ventions. The bill charges infringement of the tenth claim only w'hich 
rôads asfoUows: "The combination of the arched coring-knife, I, and 
slicing-knife, H, aubstantially as shown and described." 

It is ihsisted by the, défendants' counsel that Stewart alone invented 
the arched coring aiid slicing-knife; and that, therefore, a joint patent 
for this distinct inventioii was unauthorized. Stewart testified that he 
conceived the idea of coaibining the slicing and arched coring-knife as it 
is described in the patent; and that he gave instructions to Campbell 
how to make the knife. He further testified that certain other parts of 
the combination, which are covered by separate claims in the patent, 
were invented by him; while other parts were invented by Campbell. 
Campbell ^as also examined as a witness, but his testiraony pn thèse 
points did not dififer materialiy from Stewait's. 

Stewart and Campbell were entitled to a joint patent for what they 
jointly invented. It may be that their minds co-operated in combining 
the différent parts which resulted in the production of the complète ma- 
chine, but a joint patent can be sustained bnly for a joint invention; and 
the évidence shows that Campbell did npt contribute to the invention 
covered by the tenth claim. Stewart was the sole inventor of the slicing 
and coring-knife, and the patent for that, as a separate and distinct part 
of the machiiie, should ;have been issued to him alone. Worden v. 
Fisher, 11 Fed. Rep. 505; Bunging Apjp. Go. v. Woerh, 29 Fed. Rep. 450. 

The bill if dismissed for want of equity. 
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Pfanschmidt and others, Coparthers, w. Eelly Mercantile Co. 
{Circuit Court, D. Minnesota. November 15, 1887.) 

1. Patents ïor Inventions— Anticipation — Wash-Boabds. 

A patent of a wash-board known as the " George " patent, numbered 187,843, 
and issued February 37, 1877, consisted of a ïrame of the usual shape for 
wash-boards and made with a corrugàted zinc rubbing surface constructed ,of 
a single beavy sheet of zinc with the lower edge wrapped tube-shape, about 
a supporting rod. Eeld, to possess no patentable novelty over the "Heith 
WashrBoard" patent No. 168,353, issued September 38, 1875, which was very 
nearly like the fornâer, only made with two overlapping zinc plates instead 
of one; and as the évidence did not clearly show an invention by George 
. prior to that by Heath, the former's patent is invalid, 

2. FÎiACTiPE IN Civil. Cases-t-Rehearing — Cumulative Evidence. 

A motion to reopen a hearing for the admission of testimony which is 
merely cumulative will not be granted. 

i'VacMton <fc Cbmria, for complaînants. 

W. H. Burridge and Warner & Lawrence, for défendant. 

Nelson, J. This suit is brought against the défendant for an in- 
fringement of letters patent granted to David I, George^ February 27, 
1877, "for improvement in wash-boards." The complainants claim to 
be interested in the patent and ail rights of action that may hâve accrued 
for any infringement of the same. The défendant dénies infringement, 
but relies chiefly upon the défense of want of patentable novelty in 
the George wash-board. A vast amount of testimony is taken. After 
the hearing, a motion is made by défendant to open the case and allow 
the déposition of several Witnesses to be taken for the purpose of giving 
additional évidence that a wash-board, invented by Heath, to whom 
letters patent had been issued, was prior in time to the invention of 
George, andfurnished ail the information necessary to askillful mechanic 
to construct the George wash-board. The complainants hâve ofifered 
testimony tending to show that the actual invention by George waa older 
than Heath's, which évidence has been met by the défendant, so that, 
if the motion is granted, thé additional testimony would be merely cumu- 
lative. While it might be more positive in terms upon the fact sought 
to be established, the Case, on that aCcount, should not be opened. I 
deny the motion and shall décide the controversy upon the testimony 
already taken. 

I shall only consider the défense of want of novelty. If the Heath 
patent, issued September 28, 1875, is older than the George invention, 
in my opinion the suit must fail. 

The George patent contains a single claim, viz.: 

"In a wash-board, the corrugated metallie plate, B, formed of a single 
pièce of sheet-metal, and provided at its lower end with a tubular enlavge- 
ment, substantially as specifled." 

The patentée claims a corrugated métal sheet with a tubular enlarge- 
ment made by bendingand soldering the free edge at one end to the body 
of the sheet. In bis spécifications he says: ' 
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"This invention has relation to wash-boards, and it consists in a single cor- 
rugated zinc plate, inserted' an, the grooved sides, bars, and top pièce, of the 
f rame, ànd supported f rom bélow by being bent arôund an iron cianip rod ex- 
tending across tiie frame, which is thus eflectively braçed; whereby a very 
effective and economical wash-board is produced, as will be hereinafter more 
fully explained." 

He tiien goes on in détail to describe how the frame is made, which, 
in gênerai appearance, is similar to the frames of wash-bpards having 
tvooden rubbing-surfâces, With some additional devices for conveniently 
holding the soapused in deansing'garments; and then says: 

"Board, G, (whicb is a flat wooden board found at the upper end of the 
frame of ail wash-boards,) is provided at its lower edge with a longitudinal 
groove, e, adapted to recelvèthe upper edge of a corrugated sheet-metal plate, 
B, the vertical edges of which are receiyed in longitudinal ways,/, found in 
the inher faces of the sides, a, of frame, A. Plate B, above alluded to, will 
be made of a single sheet of métal, preferably zinc, and will be corrugated, 
and the dépressions on one of its sides will form the raised surfaces on the 
other. It will also be of suflScient thickness to give it the necessary rigidity 
for resisting strain when in use. This plate will be secured in position as 
follows: Its lower edge will be bent over a suitable mandrel so as to form a 
cylindrical tube, g, when its frèe edge is soldered to its body; and a metallic 
rod, C, having an enlarged Head, h, is passed through registering perforations, 
ï, in sides, (Z, and through the said tube, 5». This being accomplished, a nut.j", 
is applied upon its screw-threaded projecting end and set up, thus drawing 
the sides forcibly together and clamping the corrugated plate between them, 
which, by this means, is held against ail displacement. " 

In other words, if I underatand the spécifications, the distinctive feat- 
ures of this wash-board arethat the rubbing-surface is fnade of one thick 
plate of corrugated zinc, iastened to the frame by fitting into serpentine- 
shaped grooves in the side pièces, and a groove in the top pièce; and at 
the bottom a cylindrical tube is made by bending the : plate and solder- 
ing the free edge to its body, and a rod, having a head at one end and 
threaded at the other, is passed through the frame and the tube. A nut 
is then appJied and set up, and by this means the plate is firmly held 
in place. In the Heath patent. No. 16,8,252, the claim is — 

"The screw-rod, C, and corrugated zino plates connected therewith by a lap 
joint, as specifled in combination, with the grooved flexible frame pièce, A, 
and cross-bars, BB, as and for the purpoge specifled." 

This patent was issued September 28, 1875, on application made May 
8, 1875. The George patent. No. 187,842, was issued February 27, 
1877. Heath, in his spécification, says: 

"My invention relates to the construction and arrangement of parts as 
hereinafter described, whereby the corrugated zinc plates, which forra the 
rubbing-surf aces of the wash-board, are secured together, and to the flexible 
grooved frame." 

He then in détail describes his wash-board, the rubbing-surface of 
which consists of two plates of corrugated zinc, substantially as follows: 
The frame is made of a flexible wooden or métal bar bent in the shape 
of a frame of an ordinary wash-board; and at the sides are two grooves 
to receive. the side edges of the plates, and at the top is one groove to re 
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ceive the upper edge of one plate, which extends so as to form the upper 
part of the wash-board. The upper ends of the zincs are confined be- 
tween two parallel cross-bars secured together by rivets. The lower edge 
of one of the zincs is bent around a cross-rod which connects the ends 
of the frame pièce, and is made to overlap the edge of the other zinc. 
This rod bas a thread on one end, which adapts it to be readily removed 
to allô w repair or substitution of zincs, and by it the zincs may be clamped 
more or less tightly as required! 

In my opinion the only substantial différence between the two wash- 
boards is the use of two zinc plates for a rabbing-surface in the Heath 
patent, ând only one in the George patent. The lap-joint in the Heath 
patent, made by the lower edge of one zinc being bent around the rod 
and overlapping the edge of the other zinc, forms a tubular enlargement 
at the bottom of the rubbing-surfaces; perhaps not as solid and firm as 
in the George patent, but still a tubular enlargement performing sub- 
stantially the same function. The structure of the boards is substan- 
tially the same, and I do not see that there is any différence in the two 
boards with the exception of the rubbing-surfaces. If Heath is the prior 
inventer in view of the state of the art, it canUot be said that there is 
patentable novelty in George's invention. It required only mechanical 
skill, and very little of that, to détermine that, if. thick zinc could be 
obtained, one plate would serve the purpose of a rubbing-surface as well 
as two. Ail that George did was to make a wash-board with one plate 
instead of two, and solder the free edge of the lower end, after being bent 
over a rod, to the body of the plate. After Heath's patent there was no 
invention in thus constructing a wash-board. The file wrapper and con- 
tents show that on the application of George his broad claims were re- 
jected for the reason that Heath had already anticipated them, and it 
was only after repeated efforts that he was granted a patent; and his orig- 
inal claims presented were ail rejected for the reason that they were met 
by patents of Minora Merrick, No. 22,087, and Heath, No. 168,252. I 
think the single plate used by George is the équivalent of the two plates 
used in the Heath patent. The Heath patent antedates that of the cOm- 
plainant, George; but counsel urge that George made a wash-board with 
a single plate of thin zinc, in September, 1874, which he found not serv- 
iceable, and good for nothing. The proof to establish the fact that he 
constructed a wash-board with one zinc plate for a rubbing-surface is not 
batisfactory. It is not cogent and clear, but is uncertain and conflicting, 
and does not carry conviction to my mind of its truth. 

Taking ail the testimony submitted, I am of the opinion that the in- 
vention by Heath was prior in time to the construction of a wash-board 
by George as is claimed. Decree for défendant. 
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Meyers ànd others u. Busby., 
Circuit Court, N, B^Ga^fomia. Ootober 17, 1887 

PATBm'8 FOB Inventions— IliFiiiïï'aBiitEisT— Défenses. 

The fourth and flfth défenses' to Buîtsfor infringements of patents, author- 
Ized to be made by section 49?0, Bev, St-. are separate and independent dé- 
fenses; and each requires its appropriate notice or answer in order to let in 
testimony to establish the défense. 

{Sylldbuaby the Ooiirt.) 

Action in equity to enjoin the înfringement of letters patent No. 141,- 
580, to the complainant Louis Meyers, issued on the fifth day of August, 
A. D. 1873, for " a glove-fastener." ïhe daim is as follows: 

"I claim as niy invention, and désire to secure by Jetters patent, the glove 
fastener, consistingof acord, Ii,.which:is fastened with both ends to one flap 
of the glove,. and drawn throijgh hples inithe other flap, to operate in combi- 
nation virith the button or holder, ^È. as set forth." 

The respondent is a glove manufaôturer at San Francisco, and practiced 
the invention under a license from complainant, and paid the royalties 
therein providedj but at its termination he declined to renew it. He 
continued, however, to practice the invention against the will of com- 
plainants, and thereupon this suit was commenced to enjoin him. A 
preliminary injunction was granted at the commencement of the suit. 
The answer of défendant présents three matters of défense. It allèges: 
"First, that the complainant Louis Meyers was not the flrst inventor or 
discoverer of any material or substantial part of the device for fastening 
gloves, covered by the letters patent mentioned in conjplainants' bill of eom- 
plaint; second, that the said device for fastening gloves so covered by said 
letters patent had been in publie use or on sale in this eountry for more than 
two years before the application of said Louis Meyers for a patent therefor; 
third, that the défendant has not infringed the patent of the Complainants." 

The provisions of section 4920 of the Revised Statutes, under whiçh 
the first and second of the défenses are pleaded, are as follows: 

"(4) That he was not the original and flrst inventor or discoverer of any 
material and substantial part of the thing patented. (5) That it had been in 
public use or on sale in this eountry for more than two years before bis ap- 
plication for a patent, or had been abandoned to the public. If any one or 
more of the spécial matters alleged shall be found for the défendant, judgment 
shall be rendered for him, with costs." 

/. Jî. MZier, for complainant. 
6ray & Havens, for défendants- 
Before Sawyek, Circuit Judgè. , 

Sawyee, J. , (praUy.') In this case there is really only one défense that 
is available, and on which any testimony was taken, or could be taken 
under the answer, and that is, as to the prior public use for two years 
before the application for the patent. The fourth défense under the stat- 
ute, that itis not new, and the invention bas been made before, is a dis- 
tinct défense from the fifth, and the défendants hâve given no sufficient 
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notice of any testimony — and no testimony other than that applicable to 
the défense of two years' prier use— on the question of prior invention; no 
notice of place of résidence, or name of any party who invented it before, 
or knew of it before it wàs invented- by the patentée in this case. As to the 
other défense;, no two years' public prior use has been shown, unless it be, 
in the State of New York. I do not think the défendants hâve made out 
the défense, that it was in use in New York state two years, or at any time 
before the application for a patent. It is true , that on© man at one shop , 
another one atanother, testifiedthat they had seen it; that the patented 
articles, a similar glove, had been made and sold at thé manufactory 
wherë they worked in 1869, or about that time, but they are contradicted 
by other witnesses, by one ofthe owners himself, of one shop, who said 
he carried it on, and was perfectly cognizant of what was done there, 
during the time referred to, and, also, by his glove-cutter. They both 
testified, positively, that the invention was not made in that shop, or sold 
or used by them . They knew the facts , and were the very persons pointed 
out by the witnesses who testified for défendant in the case, that he had 
conversed with upon the subject, and, in conjuction with them, inves- 
tigated the mode of making. The witness is, thoroughly, contradicted. 
It seems to be one of those ;qa8es, where somebody, years afterwards, in 
looking back to find an anticipation, imagines that he remembers some 
such case. I do not think the two-years prior use, or any use at ail, is, 
satisfactorily, shown. On the contrary, I think it is clearly contradicted. 
It is not merely the négative testimony of some one, who had never seen 
the thing. It is the positive évidence of parties, one the owner and the 
other the cutter, who must hâve seen the invention, had it been mànu- 
factured by them in their shop, and then sold. The same is true in the 
other case in New York. The testimony of défendants' witness is con- 
tradicted by several witnesses who could not be mistaken. In both cases 
at Chicago of parties one of whom said he brought a pair of similar gloves 
ftom Norway, and wore them in Chicago in 1872, and another who also 
brought to this country a pair in 1874, the évidence is not satisfactory. 
If either is correct, the case was not in time, as the application for the 
patent wàs made July 16, 1873. I very much doubt the reliability of 
thô testimony. There was but a single pair brought some 1 5 years ago 
_from Norway. It is scarcely probable that a pair of gloves would be kept 
or remembered so long, there being nothing in particular to attract at- 
tention to the matter. It would be a very unsafe incident upon which 
to overthjrow a patent, at this late date, on the ground relied upon. At 
ail events, it was not two years, or one year before the making of the ap- 
plication for a patent in this case, which was made on the sixteenth of 
June, 1873. One of thèse pairs of gloves was brought to this country 
in 1874 or 1876, long after the application, and the other was alleged to 
hâve been brought in 1872, within the period of two years, even if the 
testimony be true; but, I greatly doubt if that glove was brought from 
Norway in 1S72. 

There must be a decree for the complainant, and a référence to tlie 
master to ascertain the net profits and the damages, and it is so ordered. 
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The Wallace.^ 

CoMFOBT V. The Wallace. 

(Bùtriet Court, E. D. New York. November 9, 1887.) 

PlIiOTS — NbgUGENCB— SWASH ChAKNBL — ShIP ToiTCHINa BOTTOM — IcB m 

Main Channbl. 

Libelant, a pilot, took a sliip to sea through the Swash Channel. On the 
passage she touched bottom, and damaged her keel, and in this action by the 
pilot for his pilotage fées the vessel set up the said damage, and alleged it to 
hâve been caused by the pilot's négligence. The évidence showed that the 
Vessel was in the channel, the depth or water in which exceeded her draught, 
when she encountereda heavy and unusual wave, which lifted her, and caused 
her to strike; that the reason of her not taking the main channel was the 
présence in the latter of ice; and that libelant, before starting, had been 
warned by the owner not to take the ship through ice. Held, that no négli- 
gence on the part of the pUot was shown, and that he was entitled to his pilot- 
age fées. 

Garperder & Mosher, for libeîant. . 
Wing, Shoudy & Putnam, for claimant. 

Benedict, J. This is an action by a pilot to tecover his pilotage for 
taking to sea the ship Wallace, in February, 1885. The pilot took the 
ship through the Swash Channel, and, while passing through the chan- 
nel, the ship touched the bottom, and damaged her false keel to the ex- 
tentof about $200. The défense set up is that "the libelant, in whose 
sole charge the boat was, directed her course through the Swash Chan- 
nel in 80 négligent and impropet a manner as to cause her to touch bot- 
tom." The négligence hère charged is not kéeping the vessel -in the 
channel while proceeding through the Swash. This charge is wholly 
unsupported by évidence. The négligence contended for in the brief of 
the claimant is in "attempting to take the ship through the Swash Chan- 
nel." The answer does not permit such a contention, but, if it did, the 
contention niust fail. It is proved that the Swash Channel, although 
narrowerttianthe Main Channel, has the deeperwater, and is oonstantly 
used by Vessels coming to and departing from New York; that, when 
this ship went through, the depth of water exceeded her draught; that 
the cause of the ship's touching bottom was a heavy and unusual wave,, 
which was encountered while in the channel, by which the ship was 
lifted so as to cause her to strike bottom; that when the pilot reached 
the Swash Channel there were large quantities of ice in the Main Chan- 
nel, and before starting the pilot had been warned by the owner not to 
take the ship through the ice, because her bottom was of soft wood. 
Thèse circumstances relieve the pilot of the charge of négligence. At- 
tempting to take the Swash Channel under any circumstances is not to 
be held négligence, and I am not willing so to hold. 

The libelant must hâve a decree for the amount of his pilotage, with 
interest and costs. 

^Eeported by Edward Q. Benedict, Esq., of the New York bar. 
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Pales, Adm'x, v. Chicago, M. & St. P. Ry. Co. 

{Cireuit OouH, N. D. Jowa, E. B. November Term, 1887.) 

1. Rbmoval op Causes— Citizenship—Act of Maech 3, 1887. 

Act of congress of March 3, 1887, § 1, provides thàt the circuit courts of the 
United States shall hâve jurisdiction of civil causes between citizens of dif- 
férent States, and tbat, when tlie jurisdiction is founded only on diverse citi- 
zenship, the suit may be brought in the district -where either the plaintifE or 
the défendant reaides. Id. § 3, provides that civil suits of which the circuit 
court has jurisdiction, and which are brought in the state courts, may be re- 
moved to the circuit courts by the défendant if a û-on-resident of the state. 
An action was brought in the district court of Dubuque county, lowa, the 
amount involved being over |3,000. The plaintiff was a citizen of lowa, and 
the défendant of Wisconsin. On the application of the défendant the cause 
was removed to the circuit court of the United States. HeJd, that the removal 
was authorized by the statute, the défendant not being a résident of lowa, 
and the cause could not now be remanded to the state courts. 

8. SaME— ClTlZENSHIP— COKPOEATIONB. 

Corporations are citizens and résidents of the state under the laws of which 
they were created, and they cannot, by engaging in business in another state, 
acquire a résidence there. 
8. Samb— Place of Bbinging Suit— Act of Mabch 3, 1887. 

The provisions of act of congress of March 3, 1887, § 1, regarding the place 
of bringing suit by original process in the circuit courts of the United States, 
do not applyin determiningthe question of jurisdiction on an application for 
removal of causes from the state courts. 

At Law. Motion to remand cause to state court. 
Hmderson, Hurd, Danîds & Keisd, for petitioners. 
W. J. Knight, for défendant. 

" Shikas, J. This action was originally brought in the district court 
of Dubuque county, and upon the application of défendant was removed 
to this court, whence it is sought to hâve the same remanded for want 
of jurisdiction. 

T?he motion to remand requires for its détermination a construction 
of the second section of the act of March 3, 1887. To ascertain the true 
reading of this section, it is necessary to coUate with the several clauses 
thereof portions of the first section of the act, as that section is expressly 
referred to in the second section, and is thereby made part thereof. 
Reading the one, therefore, in connection with the other, it appears that 
removals from the state to the fédéral courts may be had in the foUow- 
ing classes of cases: 

(1) Suits of a civil nature, at law or in equity, arising under the con- 
stitution, laws, or treaties of the United States, involving over $2,000, 
exclusive of costs or interest, may be removed by the défendant, whether 
he be or not a résident of the state wherein suit is brought. 

(2) Suits of a civil nature, at law or in equity, in which the United 
States are plaintifiFs, without référence to the amount involved, may be 
removed by the défendant, if he ia a non-resident of the state wherein suit 
is brought. 

(3) Suits of a civil nature, at law or in equity, between citizens of 
différent states, involving over $2,000, exclusive of interest and costs, 

v.32F.no.ll — 43 
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may be removed by the défendant, if he is a non-resident oi the state 
wherein STiit is brought. 

(4) Suits of a civil nature, at law or ip equity, between citizens of the 
same state, claiming lands under grants of différent states, irrespective 
of the amount involved, may bè tèràoved by the défendant, if he is a 
non-resident of the state wherein suit ,is brought. 

(5) Suits of a civil nature, atlàw or in equity, between citizens of a 
state and foreign states or ^ûbjéçts, involving ovér $2,000, exclusive of 
interest and costs, may be removed by the défendant, if he is a non-resi- 
dent of the state wherein suit is brought. 

(6) In suits of a civil nature,, at law or in equity, in which there is a 
controversy between a citizen ofthe state in wbich the suit is brought 
and a citizen- ofanother state, àtiy défendant being ai citizen of a state 
other than the one wherein Suit is brought, may, irrespective of the 
amount involved, remove said cause, by making it.to appear to the United _ 
States circuit (îdurt that, owing to préjudice or loeài influence, he cannot 
obtain Justice in the stàte court in which thé'.' ckuse is pending, or to 
which it may, under the state laws, be removed for trial. 

(7) Suits ôf a civil nature, at law or in equity, ;between citizens ofthe 
same stàtei, involving the title.to land, the amount in dispute excefeding 
$2,000 exclusive of interest and costs, may be reriioved by eithe^r plain- 
tiff or défendant, if it be made to appear, in the mode provided in the 
statute, that the adverse' parties daim tille under gràlits froni' différent 
states. "• '' ■' ■ . - 

From this classification of the cases removablé under the provisions of 
the act^n question, it appears that a plaintiff is.not granted the right, 
except in thé dass of cases falling under thesevèhth head, which covers 
cases involving title'to land clàimed Under grants frcmi' 'différent states. 
In ail ôthér removablé cases, under this act, the défendant alone can ex- 
ercise the right of removal, and the défendant'? right is limited in the 
■majorityof instances. 

Thus in cases falling iû thé flrèt class named, to-wit, those arising un- 
der the constitution, laws, and treaties of.the United States, the défend- 
ant may remove the cause withbut référence to the citizenship or Rési- 
dence of the parties. 

In caseà iiiciuded within thé second, third, fourth, and fifth classes, 
the défendant cannot remove the cause, unless he is a non-resident of the 
state wherein suit is brought. 

In caëeS àrising under the sixth head, or local préjudice provision, the 
défendant lù'ày Témove the cause îî he is a citizen of another state. 

In Ca'ées 'àrièiu^ under the firét, third, fifth, and sevénth classes, the 
amount invol]?ëd must exceed $2,000, exclusive of interest and costs. 
In cases arisifag tindef the second, fourth, and sixth classes, the removal 
may be hàd iïrespective of thé amount involVed in the controversy. 

In this csise, Of Catherine Fales, Adm'x, v. Chicago, M. & St. P.Ry.Co., 
the plaintiff is and was, when the action was brought in the state court, a 
citizen of the state of lowa, and the défendant cômpahy Was and is a cor- 
poration creàtéd and organized under the laws of the State of Wiscbnsin, 
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and, tlleïefprç;{for jùrisîiictitoal piirposes, îs deenïèd and held tô be a 
citizen of that state. The amount involved in the controversy excesds 
$2,000 exQlflei!\feof interest and eosts, and the caae,'therefore, falls 
witÊin :the tbird class of removable cases; that îs to. say. it ,is a case 
whiqh is refiadvable by :the défendant, if the latter is a non-resident of 
the state of lowai^ 

Insti^port ofthe motion to remand it is argued that the United States 
courts cannot take jurisdiction, by removal, of any case which could not 
hâve been originally brought in such court, and in support of this view 
is cited the caseof the Cowity of Yuba v. Mining Cb.^ decided.by the cir- 
cuit court for the Northern district ofCalifornia, and reported in 32 Fed. 
Rep. 183. 

It wHl ceïtainfy seem an act of presumption oh my part to question 
the correctness of the views expressed by the learned court in that case; 
yet the conclusion therein reàebed, it seems to me, completely nullifies 
a large part of the provisions of the act of congress, and I cannot yield 
assent to it as a correct exposition of the statute in question. In prin- 
ciple, also, the conclusion reached is at variance with that announced 
by the circuit judge of this circuit in the case of Tdegraph Co. v. Brown, 
32 Fed,. Rep. 337. 

The doctrine of the Califomia case is, that section 2 of the act of 1887 
does not authorize the removal of a suit from a state to a fédéral court, 
which could ;not hâve been originally brought in the latter tribunal; that 
a corporation can be an inhabitant only of the state under whoselaws it 
is created, and that under the act of 1887 the United States courts hâve 
not jurisdiction of actions between citizens of différent states, except in 
the state whereof the défendant is. an inhabitant. 

In the first section of the act it is declared that— 

"No persott shàll be arrested in one district for trial in another, in any civil 
action before à circuit or district court; and no civil suit shali be brought be 
fore either ofaaid courts against any person by any original process of piro- 
ceeding in any other district than that whereof be is an inliabitaiit ; but wher? 
the jurisdiction is founded only on the fact that the action is between citizens 
of différent states, suit shall be brought only in the district of the résidence 
of either the plaintiff or défendant." 

The latter sentence expressly déclares that where the jurisdiction is 
founded on diverse citizenship, the suit may be brought only in the dis- 
tricts of the résidence of either plaintiff or défendant. ' 

Under the express language of the act of 1875, suit by original pro- 
cess might hâve been brought in any district whereof the défendant was 
an inhabitant, or in which he should be found at the time of serving 
process. Heijce if, by reason of diverse citizenship,: or by reason of the 
subject-matter, the cause was one cognizable by a fédéral tribunal, thp 
case might, under the act of 1875, bave been brought in any distric^ 
wherein the défendant could be found for purpose of service, i 
, Under the act of 1887, the place wherein the suit may be brought is 
Jimited to the district in which the défendant r^ides.save. in,, casés 
-wherein jurisdicjjpn dépends isplely on the fact of diverse citizenshij». 
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and in thèse the suit may be brought in tbe district of the résidence of 
either plaintiff or défendant. 

We mlist not confound the question of fédéral jurisdiction with that 
of the place of bringing suit. The first section of the act of 1887 was in- 
tended to define the classes of cases of which the United States circuit 
courts should hâve original cognizance, concurrent with the courts of the 
several states, and also to define the place or places where such suits 
might be brought by original process. 

Two gênerai grounds of fédéral jurisdiction are recognized in the stat- 
ute, to-wit, subject-matter and diverse citizenship. Cases arising under 
the constitution, laws, or treaties of the United States, or in which the 
title of land is involved, claimed under grants from différent states, are 
cognizable in the United States courts bj'reason of the subject^matter, 
whereas controversîes between citizens of différent states, or between cit- 
izens of a state and aliens, are cognizable in the fédéral courts by reason 
of diverse citizenship. In addition to thèse gênerai grounds of fédéral 
jurisdiction the statute also includes cases wherein the United States are 
plaintiffs or petitioners. 

Having thus defined the classés of cases of which the'United States 
circuit courts hâve jurisdiction, the section then proceeds to define the 
place or district within which' such suits may be brought by original 
process, it being declared that no civil suit shall be brought against any 
person by any original process in any district other than that of which 
he is an inhabitant; but where the jurisdiction is founded only on the 
fact that the action is between citizens of différent states, suit shall be 
brought only in the district wherein plaintiff or défendant résides. The 
latter clause of the section cànnot be ignored. It is the latest déclaration 
of the législative will, and, if irreeoncilable with the preceding clause, it 
must be held to control, but it is not necessary to resort to purely tech- 
nical rules in construing the statute. Force can be given to both clauses 
of the section by holding that the first one establishes the gênerai rule 
that, in bringing suits by original process in the United States courts, 
the same must be brought in thé district wherein thé défendant résides; 
and the second clause providés an exception, to-wit, that where the ju- 
risdiction is based solely on diverse citizenship, suit may be brought in 
the district of the résidence of either plaintiff or défendant, but not else- 
where. Whatever may be the true construction of thèse clauses, they 
affect, not the question of fédéral cognizance, but solely the question of 
the place of bringing suit by original process, in cases of fédéral cogni- 
zance. 

The second section of the act defines under what circumstances causes 
brought originally in the state courts may be removed for trial into the 
fédéral courts. If the case is one of fédéral cognizance, as defined in the 
first section of the act, because it arises under the constitution, laws, or 
treaties of the United States, then the défendant, without référence to 
place of résidence, may remove the same. If the case does not arise un- 
der the constitution, laws, or treaties of the United States, but is other- 
wise of fédéral cognizance, as defined in the first section, it may be re- 
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moved by the défendant, if a non-resident of the state wherein suit ia 
brought. 

Suits of a civil nature, at law or in equity, in which there is a contro- 
versy between a citizen of the state wherein suit is brought, and a citizen 
of another state, may be removed on the ground of préjudice or local in- 
fluence, by a défendant, if hè is a citizen of a state other than that in 
which suit is brought. 

Suits between citizens of the same state, involving the title to land 
claimed under grants from différent states, may be removed by either 
plaintiff or défendant, irrespective of résidence. 

If the ruling made in the case of Yuba County v. Mining Co., mpra, is 
the correct interprétation of the statute, it foUows that, in ail cases wherein 
original jurisdiction is conferred on the United States courts by reason 
of diverse citizenship, no removal thereof can be had if suit is brought 
in the state court, because the statute déclares that ouly non-resident de- 
fendants can remove such cases, and the court holds that the United 
States court has not jurisdiction of cases wherein a non-resident is a de- 
fendant. It seems to me that the question of fédéral cognizance is con- 
founded with the question of the place of bringing suit by original pro- 
cess. The latter question has nothing to do with the right of removal. 
The question whether the. action might hâve been brought by original 
process in any fédéral court was material, in order to détermine whether 
it was a case of fédéral cognizance, but that question being decided in 
favor of the fédéral jurisdiction, the question of the proper place or dis- 
trict in which the suit might hâve been brought by original process is 
wholly immaterial on the question of removal. 

In the Yuba County Case the complainant, as a California corporation, 
might bave brought. the suit in the fédéral court of the district of Ne- 
vada, the défendants being corporations, and therefore citizens of that 
state and district. The case, therefore, was one of fédéral cognizance, 
under the provisions of the first section of the act of 1887. If the com- 
plainant had brought suit in a state court of Nevada, the case could not 
hâve been removed; not because the case was not one of original fédéral 
, cognizance, but because the défendants were résidents and citizens of 
Nevada. When brought, however, in a state court of California, being 
a case of fédéral cognizance, the right of removal exists under the stat- 
ute, because the défendants were non-residents of California. 

Having defined the classes of cases in which fédéral cognizance, con- 
current with that of the states, exists, the first section of the act restricts 
the place or district in which suit may be brought by original process, 
to the district wherein défendant résides, save in cases where diverse cit- 
izenship is the sole ground of fédéral cognizance, in which event suit may 
be brought in the district of the résidence of either plaintiff or défendant. 

The statute confers upon a party , having a cause of fédéral cognizance, 
the right to bring suit thereon in a fédéral court; but, for the protection 
of the défendant, requires suit to be brought in the district or districts 
named, and no other, thus essentially changing the law in this particuïar. 

If, however, the plaintiff, having a cause of fédéral cognizance by rea- 
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. son of diverse citizftjisWp-,chj9D3esto,bring suit thereon in the state court, 
then he has made his élection, and he cannot afterwards remove the case 
unto thejederal tribunal. If sych- a suit is brought in the courts of the 
State qf jwhich défendant js a résident, then it. cannot be removed, be- 

. (»use,it is supposed the défendant ça» hâve, no objection to a trial by 
the cpurts of the stateof whiçh he is a résident. If, hpwever, a suit is 
brought in a case of fédéral cognizance in a court of a state of whiçh de- 

' fendant is not a résident, then the élection is given to such non-resident 
défendant to carry the case by removal into the fédéral court. 

It is also said that the statute recognizes a distinction between citizen- 
ship and residency, and tbat, in a given case, while the citizenship of 
the parties, may be diverse, the défendant may be in fact a résident, 
though not a citizen, of the sta)be wherein suit is brought, and that thereby 
the right of removal will ba defeated, save in cases arising under the 
seventh head of the classification hereinbefore given. 

In the partiçular case now vinder considération, the argument is that 
the railway company, though deemed to be a citizen of the state of Wis- 
consin, is nevertheless in fact a résident of lowa, by reason of the fact 
that it is engaged in the management and opération of part of its railway 
System in the state, and has by reason thereof become a résident of this 
state. 

It is well established that citizenship and résidence are not synony- 
mous terms, when used in connection with the question of jurisdiction. 
Parker v. Overman, 18 How. 137, In other words, a person may be a cit- 
izen of one state, and yet acquire a résidence in another. Can this*, how- 
ever, be truthfuUy said of a corporation? The earlier doubts on the ques- 
tion of the citizenship of corporations were finally settled by the décision 
in RaUroad Oo. v. Harris, 12 Wall. 65, in which it is held that — 

"For the purposes of fédéral junsdiction it is regarded as if it were a citi- 
zen of the state where it was created, and no averment or proof as to the cit- 
izenship of its members elsewherè will be permitted. This is a presumptibn 
cl làw that la conclusive." 

In a large number of cases, beginning with that of Bank v. Earle, 13 
Pet. 588, the suprême court has held that a corporation cannot emigrate; 
that while it, may enlarge the territory in which it does business, and 
carry on the same in other states, yet it remains a citizen of the state 
wherein it was created, without the légal powerto change its citizenship, 
home, or résidence, or as is said in Ex parte SchoUenberger, 96 U. S. 369: 

"A corportion cannot change ,its résidence or its citizenship. It can hâve 
its légal home only at the place where it is located by or under the authority 
of its charter; hut it may byits agents transact business ànywhere, uniess 
prohibited by' its charter, or excluded by local laws. " 

In other words, the fact that a corporation is engaged in business in a 
state othçr than that under whose laws it was created, does not change 
its legaj citizenship or résidence. 

In Penntylvanîa Co. v. Raûroad Cb., 118 U. S. 290, 6 Sup. Ct. Rep. 
644, and Oçpdlett v. RaUroad, 122 U. S, 391, 7 Sup. Ct. Rep. 779, it 
is held that a corporation, by owning property and doing business in 
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another slate, under the provisions of state législation to that end, does 
not thereby tîecome a citizen of the latter state, so as to lose the right 
of removal under the act of 1876. The real reason underlying thèse dé- 
cisions is clearly stated in the case oi MuUer v. Dows, 94 U. S. 444, in 
which it is said: 

" A corporation itself can be a citizen of no state, in the sensé in which 
the Word 'citizen' is used in the constitution of the United States. A suit 
may be brought in the fédéral courts by or against a corporation, but in such 
a case it is regarded as a suit brought by or against tlie stockholders of tiie 
corporation; and for the fiurpose of jurisdiction, it is conclusively presumed 
tliat ail the stockholders are citizens of the state which by its laws créâtes 
the corporation." 

It being, then, a conclusive presumption of the law, îrrespective of 
the actual facts, that the stockholders in a corporation are citizens of the 
state under whose laws the corporation is created, and that the corpora- 
tion itself, as a légal entityn cannot become a citizen of any state, it fol- 
lows that the corporation, by engaging in business in other states, can- 
not acquire citizenship or résidence therein, nor can the acts of the cor- 
poration change the citizenship or résidence of the stockholders. 

When, therefore, the act ofMarch 3, 1887, was enacted, it was the 
settled law of the land that corporations could not, by engaging in busi7 
ness in a state other than that wherein they had been created, change 
either their résidence -or citizenship. It was well known that nearly ail 
the more important railrpad corporations were engaged in the opération 
of Unes of railway exteuding into states other than the one of their légal 
existence, and it was equally well known that by repeated décisions of 
the suprême court it has been held that by thus engaging in business in 
other states the corporation did not change its citizenship or résidence. 
With this knowledge, had congress intendçd to change the law in thi^ 
particular, and to déclare that corporations should be deemed résidents 
of the states wherein they engaged in business, certainly some indica- 
tion of such a purpose would hâve been found in the express language 
of the act. The fact that no such déclaration is made in the act clearly 
shows that in this particular congress. intended to leave the law ijn- 
changed, and therefore the same construction must hold good. under the 
act of 1887 as under previous acts, to-wit, tfaat corporations are deemed, 
to be citizens and résidents only of the state under whose laws they are 
created. 

From the record in this cause it clearly appears; that the plaintiff, 
when the suit was brought, and ever since, was and.hap continued to be 
a citizen of the state oflowa,, and that the défendant was and i§ a cor- 
poration created under the laws of the state of Wisconsin, and therefore 
is and was a citizen and résident of that state, and of no other, It also 
appearing that the matter in controversy, e^ceeds, in value the sum of 
$2,000, exclusive of interest and costs, it.folïows that the cause was prop- 
erly removed to tiiis court, and the motion to remand mu«(t be overruled. 
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Smith v. Mitchetx and others. 

, Same î;. HiVELEY and others. 

{Circuit Court, 8. D. Caltfornia. October 3, 1887.) 

POBLIC IiAÎÎDS — ISSUANCB OF PATENT — CbRTIPICATBS OF PuBCHASE. 

PlaintiB, in ejeGtment, j-elied upon a certiflcate of purchase for the land in 
controversy, regularly issued by the state of California. Défendant relied 
upon a patent f rom the same source, also in due f orm. Held, tliat under Pol. 
Code Cal. § 3556, before due foreclosure. the land-ofiBce could not issue a pat- 
ent for land for which a certiâcate had been regularly Issued, 

Edward R. Taylor, for plaintiif. 
Wdls, Van Dyke & Lee, for défendants. 

Ross, J. The casés ahove entitled are of the same nature, and were 
tried and submitted tog^ther. The land involved in one is a part of a 
sixteenth, and in the other, a part of a thirty-sixth, section. The plain- 
tiflf in each case relies for a recovery upon a certificate of purchase, reg- 
ularly issued by the staté of California to one whose interest in the prem- 
ises vested by assignment in the plaintiff, prior to the commencement 
of the action. By the terms of the statute under which thèse certificates 
were issued, such certificates are made prima fade évidence of title, and 
they, together with ail rights acquired thereunder, are also expressly 
made subjéct to sale by deed or assignment. Clearly, therefore, plain- 
tifif is in each case entitled to recover, unless the prima fade case thub 
made out bas been overcome. In each, the défendants pleaded the stat- 
ute of limitations, but the proof adduced in support of the plea was in- 
sufficient to show adverse possession on the part of the défendants, or 
either of them. Défendants in each case also pleaded title in themselves, 
and in support thereof introduced in évidence a patent (in form) for the 
land, from the state to the grantors of the défendants, together with the 
proceedings upon which such patents were based. Those proceedings 
were initiated long subséquent to the issuance of the certificates of pur- 
chase under which the plaintifi" claims, and were, in my judgment, with- 
out authority of law, and therefore void. While a patent is an instru- 
ment of great solemnity, and, in a court of law, is conclusive of ail mat- 
ters properly determinable by the land department, when its action is 
within the scope of its autherity, nevertheless, if, under the law, the of- 
ficers of that department bave no jurisdiction to act, their pretended con- 
veyance of the land is of no validity, even though it be issued in the form 
of a patent. Smelting Co. v. Kemp, 104 U. S. 636. 

In the cases at bar, at the time of the initiation of the proceedings 
upon which the patents are based, there were outstanding certificates of 
purchase for the same land, which had been duly and regularly issued, 
and which were then in full force and etfect. Under such circumstances 
there was no authority in the olficers of the land department to entertain 
any application for the purchase, or to take any step looking to the sale, of 
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the same land, to other and différent parties. The statute makes ample 
provision for the contest of applications for the purchase of such lands as 
those in suit, and provision is also made for the foreclosure of ail inter- 
est of delinquent purchasers. But when an application to purchase is 
duly approved, after or without contest, and a certificate of purchase 
regularly issued upon it, the land is not again subject to entry and sale, 
until after judgment foreclosing theinterest of the purchaser or the holder 
of the certiiicate. "After judgment foreclosing the interest of the pur- 
chaser or the holder of the certificate has been entered, and the certified 
copies filed, the land," says the statute, "is again subject to entry and 
sale." Pol. Code, § 3556. Manifestly, ôefore such foreclosure, the land 
for which a certificate has been regularly issued is not so subject. It 
résulta that plaintiff in each case is entitled to judgment. 

Counsel for plaintiff will prépare findings and judgment in accordance 
with this opinion. 



Ex parte BORDELL. 

Ex parte. Simons. 

{DistHet OoxuH, E. D. South Carolina. October, 1887.) 

1. WiTNESS— Fbes— Dbputt-Clebk. 

A deputy-clerk is an offlcer of court, and is not entitled to per dîem and 
mileaçe wnen used as a witness for the government in a case tried in the court 
in which he is officiating. 

2. SamB — MABSHAt^S Clebes. 

The clerks employed by the marshal in his office, keeping his accounts, are 
not offlcers of court, and are entitled to fées and mileage, if used as witnesses 
for the government. 
8. Samb — Dbfoty-Maeshai,. 

A deputy-marshal is an offlcer of the court, but, unlesa he be actuall}^ eh- 
gaged in waiting upon the court, he is entitled to per diem aud mileage if he 
be summoned as a witness for the government. 
(Syllabit» by the Court.) 

Application for AUowance of Fées as Witnesses. 

John Wingale, for petitioner. 

H. A. De Sausseura, Asst. Dist. Atty.,, contra, 

SiMONTON, J. T. s. Burdell is the deputy-clerk of this court. I. S. 
Simons is chief clerk of the marshal. Each of them was a witness 
for the government in the case of U. S. v. Hayne, tried at this term. 
An order has been submitted giving to them, with others, fées of wit- 
nesses. 

Mr. Burdell was appointed deputy-clerk of the court.. He holds his 
office at its pleasure. Rev. St. U. S. § 558. He can sign, as clerk, »11 
process issuing fi-om the court. Confiscation Cases, 20 Wall. 92. He 
takes the same oath of office as the clerk of the court. Section 794. 
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He keeps the journal,. swearswitnesses, aiid otherwise conducts himself 
as clerk. He is included in the list of ofiicers of court who cannot prac- 
tice as attorney therein. Sections 748, 749. Clearly, he is not entilled 
to fées as a witness. He is excluded by section 849, being an officer of 
the court, officiating therein. 

Mr. Simons is chief clerk of the marshal, andis also deputy-marshal. 
He isemployed with the other clerks of the marshal in keeping his ac- 
counts with the governmehtj and the records of the office. His title, 
"chief «lerk," is simply the désignation given him by the marshal, fix- 
ing his relative position in that office. As with ail the other clerks in 
that office; he holds his place at, the will of Ûie marshal, was appointed 
by the marshal, and is paid by him under a private arrangement with 
him. Thèse clerks hâve no claim on the govemment at ail for pay, 
and look entirely to the marshal. U.S. v. Meigs,95 U. S. 748. When 
he sélects or dismisses his clerks the marshal neither conduits the court, 
reports his action to the court, nor seeks any confirmation of his action. 
In no sensé, then, are Mr. Simons and his fellow-clerks officers of the 
court. He is not within section 849, because of the fact that he is chief 
clerk. He is also deputy-marshal; but he bas no reward or émolument 
differing from those of any oiher depùty-marshal. He bas no duties in 
and about the court when it is in session. He never cornes into or waits 
on the court. He does not officiate therein. Let him hâve his fées as a 
witness. 



Williams and others v. Moerison and othera. 
(Oircùit Court, E. D, MUsouH, E. 3. October 39, 1887.) 

1. ÇosTS— DopKBT Fbe. 

In ,a law case, wliere th«re îs a final trial bef ore a. jury, the attorney's docket 
fee of $20 allowed by Rev St. U S. §§ 833, 834, is always to be taxed; and it 
is for the court to détermine who is the prevailing party. 

2. Same. 

The plaintiS in replevin recovered four-flf ths of the property claimed. The 
verdict was set aside, and a n'ew trial ordered, iwhich resulted ina judgment 
that the plaintifiE retain seven-eighths of the property repleviedv and that he 
return to the défendant the remaining eighth. ^ Held, that the plaintiflf was 
the prevailing party, and that his counsel was entitled for each trial to the 
docket fee of $30 allowed by Rev. St. U. S. §§ 823, 834 

AtLaw. On taxation of costs. 
. Georgp A. CastUman, for plaintiffs. 
M-ank M. Estes, îpv defend&nis. 

THAYEBÎlJ.,,(oro%.) In the case of John H. Williams agamst Jasper 
N. Matrison, a question was presçnted to me ye&terday relative to th» tax- 
ation of coflts in that case. The question is whether the plaintiffs' coun- 
sel is entitled to one docket fee of $20, or totwo docket fées of 820 each. 
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Tha suit is a!n action in' replevin. It wastried attheOctober term, 
1886, beforeajury, and tbe plaintiff-recovéred-abôUt four-fifths of the 
property claimed. 28 Fed. Rep. 872. The verdict was afterwards set 
aside, and a netv trial granted. 29 Fed. Rep. 282. It was tried again 
at the présent term, and the plaintiff recovered a verdict for about seven- 
eighths of the property claimed. Cross-judgments wcre entered in the 
case. There was a judgment in favor of the plaintiff that he retain pos- 
session of that part of the property which the jury awarded to him, and 
a judgment in favor of the défendant that plaintiff restore to the défend- 
ant the other one-eighth of the property. 

Under sections 823, 824, Rev. St. U. S., plaintiff 's counsel claims that 
two docket fées should be taxed. I find that in the case of Dedekam v. 
Fose, reported in 3 Blatchf. 77, and decided by Jiidges Nelson and 
Betts, it was ruled that when a case had been on the docket at one term, 
and was continued and tried at a second term, only one docket fee of $20 
should be allowed. In the same case, before Judge Betts, reported in 
3 Blatchf. 153, after there had been a final hearing and decree in the 
case, and a docket fee of $20 taXed, there wàs a supplementary proceed- 
ing, (it being an admiralty suit,) in which the libelant asked an order 
against the sùreties in the stipulation tô compel them to pay into oôiirt 
the amount of the stipulation, and a docket fee of $20 wâs taxed by the 
clerk on account of the hearing of the motion, which the court struck 
out, saying that the law allows but a single docket fee, and that on final 
hearing. Then, in the case of Iron & Nail Go. v. Corning, 7 Blatchf. 16, 
decided by Judge Nei^on, it was remarked that a docket fee of $20 was 
"the highest compensation allowed to a soliciter, and that it can be al- 
lowed but once;" citing the case of Dedeham v. Vose, 3 Blatchf. 77 and 
153. This last case, however, (the Iron & Nail Co. v. Corning,) was an 
equity case, and the report does not show whether there had been more 
than one final hearing. The inference is that a second docket fee of $20 
had been claimed in the case on account of à trial of some motion or 
proceeding incidental to the case, and not on account of a final hearing. 
Of course, in that event, the docket fee of $20 claimed was not withili the 
language of the statute, which onlj'- allôWS the charge on final hearings 
in equity and admiraltj' causes, and it was properly stricken out for 
that reason. The same remark may be made respecting the claims for 
a docket fee in the case of Dedekam v. Vose, 3 Blatchf. 77 and 163. In 
neither of those instances was a çlaim made for a docket fee on account 
of a final hearing in the case. The remark, volunteered in each instance 
above cited, that a docket fee could be allowed but once in a cause, 
seems to haVe beén unnecessary. 

In the case oîSchmieder v. Barney, decided by Judge Blatchford when 
circuit judge, and reported in 7 Fed. Rep. 451, it appears that there 
were three trials. The first one resulted in a verdict for the plaintiff, 
and the other two resulted in a verdict for the défendant, and it was 
held in that case that a docket fee should be taxed for a trial whether : 
the verdict stand» or 18 set aside, and that defendant's attoméy in tha!t 
case was éntitled to a docket fee of $20 for each trial, the défendant be- 
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ing the prevailing party. Of course, the last décision cited fits the prés- 
ent case, as there were two trials in the présent case before a jury. It 
seems to me, also, that the statute does net make the docket fee to dcr 
pend upon whether the verdict rendered stands or is set aside. It al- 
lows compensation to the attorney for services rendered on each final 
hearing of a case, and, as there hâve been two trials in this case, two 
docket fées should be allowed. 

I was at first disposed to take the view that this case was distin- 
guished from the case of Schmieder v. Bamey, in that there were cross- 
judgments in this case, the plaintiff not having succeeded in maintain- 
ing his claim to ail the property for which he sued. I think, however, 
that that view is inadmissible. The logical resuit of that view of the case 
would be that in this instance there was no prevailing party, and that no 
docket fee çould be taxed. I think in a law case, wiiere there is a final 
trial before a jury, a docket fee is always to be taxed, and that the court 
must détermine who is the prevailing party. In this case, as the plain- 
tiff recovered seven-eights of the property claimed, and as the défendant 
contested his right to any of the property, the plaintiff should be es- 
teemed the> prevailing party to the same extent as if he had sued for 
$800, andt had only recovered $700. A docket fee should be taxed for 
each trial, and it will be so ordered. 



Centrai. Trust Co. of New York and others v. Wabash, St. L. & 
P. Ry. Co. and others. (Intervening pétition of Qilliland.) 

{OvrouU Oowt, B, 2>. Missouri. October 89, 18S7.) 

1. CosTS — SoLicrroB's Compensation— Dookbt Fee. 

A solipitor for an intervenot in an equity case, who prevails in such in- 
tervention, is not entitled to a docket fee of $30, under the provisions of sec- 
tion 824 of> the Revised Statutes of the United States. Such a termination of 
the intervening cause is not "a final hearing in equity," within the meaning 
of said statute. 
3. Samk. ' 

A spécial master in chancery is not a "référée, " within the meaning of said 
statute. 

3. Same. 

Such fées are not recoverable in such cases at common law, or under the 
Statutes of the state of Missouri. 

4. Same— Dbfosition Fées. 

In such a case the intervenor is not entitled to recover a fee of $3.50 for 
each déposition taken and admitted in évidence, under said section 834 of the 
Revised Statute^ of the United States. 
{Syllabus by the Court.) 

On the twenty-seventh of September, 1886, the intervenor filed his 
pétition in the above-entitled cause, claiming damages against the re- 
ceivers for the buming of hay, fencing, and injury to meadow land, al- 
leged ta hâve been caused on the thirteenth day of August, 1886, by 
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the négligent opération on the part of the receivers^of the locopaotive at-; 
tached to fteight train No. 22. The pétition was afterwards heard be^ 
fore Hon. B. T. Allen, who had theretofore been constituted spécial mas- 
ter in chancery in a suit to foreclose a mortgage on the Wabash, St. 
Louis & Pacific Railway, for the purpose of examining and reporting 
upon such claims, and other preferential deinands against the mortgaged 
property, that might arise in the course of the proceeding. The spécial 
master, on the twenty-second day of June, 1887, found the issues in 
favor of intervenors, and recommended an order of court, directing the 
payment of the claim. No exceptions to this report were ever filed by 
the intervenor or the receivers, and upon the twelfth day of September, 
1887, such report was filed and confirmed by the court. On the fif-, 
teenth day of October, 1887, the intervenor filed a motion praying for 
the retaxation of oosts in said cause, and for the allowance of the follow- 
ing fées: (1) A; docket fee of $20 in favor of the solicitor for intervenor; 
(2) a fee of $2.50 for certain dépositions taken and admitted in évidence. 
Such allowances were claimed under section 824 of the Revised Statutes 
of the United States. 

H, A. Loevy, {James Carr, of counsel,) for intervenor. 

George S. Grave)' anà Eknmvs Smith, ioT receiveia. 

Thayer, J., (praUy.) In the matter of the intervening pétition of R. 
J. Gilliland in the Wabash Case, a motion to retax the costs in that pro- 
ceeding has been filed, and the point presented is whether the attorney 
for the intervenor in that case is entitled to a docket fee of $20, and 
whether he is entitled to $2.50 foreach déposition taken and used in the 
case on the hearing. Vide section 824, Rev. St. U. S. The trial on ac- 
count of which the docket fee is claimed was before a spécial ipaaster iii 
chancery appointed in the course of a chancery suit, to audit and allow 
certain preferential claims against the property in the hands of the court 
through its receivers. There was a report in favor of the intervening pe- 
titioner. The character of the claim was this: It was a claim for dam^ 
âges sustained by the intervenor by the buming of certain hay and 
fences, which were set on fire by sparks from a locomotive attached to a 
freight train which was being operated by the receivers. The statute, § 
824, allows a docket fee of $20 to be taxed "on a trial before a jury in 
civil or criminal causes, or before référées or on a final hearing in equity 
or in admiralty." It is clear that there was no trial in this instance, be- 
fore a jury in a civil or criminal cause. It is also clear that the. trial 
was not a final hearing of an equity or admiralty case. The hearing was 
had upon an incidental or collatéral issue that arose in the progress of a 
foreclosure suit. . The claim can only be sustained, therefore, upon the 
ground that it was a trial before a référée within the meaning of the stat- 
ute, and that, I take it, is, the sole question to be determined. 

In my judgment the word "référée," as used in this statute, has référ- 
ence to a, class of officers who are appointed in pursuance of the statutes 
of the various states, to hear and détermine ail or a portion of the issues 
that arise on the final hearing of a cause, — it does not hâve référence to 
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or include master? îifcîiànceryî whether they hold theîr place by a gên- 
erai appômtùieiit « by'a sped^'appbintment. I thirik that is the view 
that has generally bèëri tâkenbfthat section. ' 

In the caseâî-Doughty V. Manvfacturing Oo., decided by Judge Wood- 
EUPF, (repOrtèd in 4 Fish. 818,) thé court seem^ to hâve been of the 
opinion that the tèrm "référée," as used in the statute, did not include 
masters in chancery. It was iiirther of the opinion that even if the word 
"référée" should be given that ehlarged construction, a docket fee would 
not be taxable for a trial or hearihg had before a master on a matter aris- 
ing inddéntally or collaterally in the progress of &• case. 

In the case of Dedekam v.Vbée,i.S Blatchf. 154, it was said that the 
statute (referring to section 824, Rev. St. U. S.) does not hâve référence 
to hearings that are interloeutory or collatéral. 

In the case of Beckwith v. Easton, 4 Ben. 358, it was held that no docket 
fee could be allowed on thetrial of exceptions taken to a commissioner's 
report. 

In the case of Stimpsonv. Brooh, 3 Blàtchf. 456, it was held that a fee 
of $2.50 for dépositions, taken and admitted in évidence, could not be 
allowed unless they were taken and used on the final hearing of the case. 
It was further said in that case that the statute bas direct relation to pro- 
ceedings which are "fincd," and not to such proceedings connected with 
the case as are ihcidental or collatéral only; 

In the case of SpUl v. Manufacturing Co., 28 Fed. Rep. 870, it was 
held that dépositions taken, Bot for use on final hearing, but in a con- 
tempt proeëeding, are not within the statute, and that the statutory fées 
thereforafe not taxable. 

I take it, therefore, that the fées claimed in the présent case are not 
within the statute. Neither clause df the statute covers the case, or War- 
rants the' court in taxing either a docket fee of $20 for the attorriey or a 
fee for dépositions, as claimed. As this is an equity proceeding, how- 
ever, in whibh the intervenor had occasion to corne into court, and ask 
that his rights' be protected, I think it is within the power of the court 
to allow Mm ail of his reasonable and necessary costs in obtaining testi- 
mony for the support of his claim, ànd therefore he should be allowed 
aU the costs incurred in taking dépositions which were used to maintain 
his claim, other than an attorney's fee therefor. He should also be al- 
lowed his witness fées. I fihd, Upon looking at the master's report, that 
ail such àllowances were made. The expense of taking dépositions was 
taxed and allowed, and also theusual fées for ail of his witnesses. Of 
coursé, at common law, an attorney wfes nôtentitled tO haye a fee taxed, 
ànd in this state it is not the practice to allow an attorney's fee to be 
tàxed in a Case. I think the master has allowed the intervenor ail the 
costs that hè is entitled tbi He has allowed ail that could haVe been re^ 
covered in thé state court if the suit had been there tried. The motion 
to retax is oveïruled. 
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Yancy, Assignée, v. Cothran and others.^ 

ICireuii Court, If. J). Oeorgia. May 9, 1887.) 

Bahkruptcy— Action bt Assignbk— LraiTATioN. 

The complâiinant, an assignée in bànkruptcy, flled a bill, the objeot of which 
waSi to recover against théfetne défendant certain shares of stôclt alleged to 
h^ve been transf erred to her in fraud of the rights of her husband's creditors. 
It appeared that the right of action existed when the assignée was appointed, 
and that thé coinplainant as coUnsel bad repfesented one against whom the 
/«»« défendant had brought suit cpacerning this stock, and that in that pro- 
ceeding such, information of the transf er had been disclosed which, if dili- 
gently pursuèd, ■would hâve léd to the discovery of ail the facts constitnting 
the fraud, at a period more than two years before the bill in this proceeding 
had been flled. Seld^ that the suit was barred by Rev. St. U. 8. § 5057, -çyMch 
provides that "no suit * * * shall be maintainable * * * between an 
assignée in bànkruptcy and aperson claiming an adverse interest toUching 
any. rights ofproperty transférable to or vested in such assignée,; unless 
brought within two years f rom the time when the :cause, of action accrued, " 

In Bquity. On plea of statiite of limitations. 

Featherstme, Akxander & Wright, W. W. Brooks, and HopMns iç Ghfm, 
for complain^nts. 

D. S. Fniitvp, W, H, Underwood, and King <fc SpcMing, for respond- 
•«nta. 

Newman, J* This is a bill filed by Yancy, as assignée in bànkruptcy 
of the firm o^ Cothran & Jackson, composed of H, D. Cothran arid J. N. 
Jackson, against Mrs. Laura E. Cothran, her husband, H. D, Cothran, 
and others. Theobject of the bill is to recover from Mrs. Cothran 232 
shares of the capital stock of the East RomeTownCon^pany. The façts 
, upon which this right to recover, is based are substantiaUy as follows, as 
sho^n by the pleadings and évidence: In April, 1874, H. D. Cothran 
was the owner, in. his own right of the stock in question. He had pre- 
•yiously, in 1873, failed in business as a naember of the firm of Cothran 
& Jackson. At the time named, in Aprfl, 1874, Cothran transferred the 
^tock toCothran & Jackson, which firm it would seem was then endeav- 
, oring tp wind up itsold business.; The stock was pledged by Cothran & 
Jackson to the Bank of Rome as security for the loan of $3,500. In 
August, 1874, , the aiote for $3,500 was due, and the firm had not met it. 
H, D. Cothran was the président and manager of the Baiik of Rome, the 
stock of the bank being ail owned, or practically so, by the firm of Ogden 
•& Brower, of New York. Aboi^t this time H. D. Cothran went tp R. F. 
Fouche, and stated to him thç facts about the hypothecation of the stock; 
thai the debt was due; and that Cothran & Jackson were unable to pay 
it. He told Fpuehe that he and the cashier of the bank, C. 0. Stillwell , 
bad tried to sell the stock, but could not get an ofier for it. Stillwell 
told Fouche the same thing.j Cothran thenasked Fouche if he would 
^ive his note at.90 days, take a transfer of the stock, ^nd agrée that, Mrs. 

*Bsport*d|by W. A' Winibish, Esq,, pf the Atlanta bar. , 
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L. E. Cothran should hâve the stock. Fouche agreed to do so, and gave 
his note in lieu of the Cothran & Jackson note, took a transfer of the 
stock to himself, and hypothecated the stock as collatéral for his note, 
and signed an agreement in writing that if Mrs. Cothran would pay his 
note, to transfer the stock to her. .,The old certificates were taken up by 
the East Rome Town Company, and new ones issued to Fouche. The 
stock stood at the time transferred on the books of the company in the 
name of H. D. Cothran. Fouche had ne communication with Mrs. 
Cothran in the transaction, and communicated only with H. D. Cothran, 
Stillwell, the cashier, and, perhaps, one Adams. Fouche's wife was a 
cousin of Mrs. Cothran. About Novemberor December, 1874, Fouche 
being in the Bank of Rome on other business^ Stillwell, the cashier, 
handed him his note stamped "paid," and said the matter had been ar- 
rangea. Fouche went into the back room of the bank, and transferred 
the stock on the books of the company to Ogden, Brower & Co., and it 
appears from the certificates that about the same time it was transferred 
by Ogden, Brower & Co. to the Bank of Rome. Fouche testifies that he 
did not désire or expect to purchase the stock for himself; that he was 
sblvent and able to pay for the stock, and bas been solvent ever since; 
that his principal object ingoing into the matter was to help Mrs. Coth- 
ran. He says his note "was a légal note; Ihat he was liable upon it; that 
nothing existed that would hâve relieved him from its payment. He 
also says that when the note was handed him by Stillwell there was on 
it this entry: "Paid by Mrs. L. E. Cothran." He did not observe this 
entry at the time, and not until long afterwàrds, when he attached the 
note to interrogatories in the case of Mrs. Cothran against Brower. The 
discount registry of the Bank of Rome shows that after the Fouche note 
was taken up thèse 232 shares of the East Rome Town Company stock 
became collatéral in the bank for certain notés of W. S. Cothran, Jr., 
who was a brother of H. D. Cothran. It continued to run thus on the 
books of the bank as collatéral, with other stock and property, for notes 
of W. S. Cothran, Jr., down to September 1, 1875, at which time it 
stood with other stocks as collatéral for $10,948.43. The notes seem 
to hâve been then extinguished. On May 8, 1876, the stock in ques- 
tion seems to hâve been transferred by the bank to Brower. In 1878, 
under an exécution in favor of Forsyth, Administrator, v. Cothran & El- 
liott, this stock was levied on as the property of H. D. Cothran. A 
claim was interposed by BrOwer, and on the trial there was a verdict and 
judgment for Brower. In August, 1880, Mrs. Cothran filed a bill in 
equity in Floyd superior court to recover this stock, alleging that about 
September 1, 1875, she owned this stock, and that it was pledged by 
her husbànd to the Bank of Rome for moneys previously advanced to 
him. She claimed also a large amount of dividends that had been paid 
oii the stock. The case was not tried until January, 1883, when Mrs. 
Cothran obtained a verdict and decree in her favor for the stock, and for 
a large amount of dividends, sùbjeot to certain crédits ôf amounts for 
which it had been pledged in bank. It appears of record that Mr. 
Yancy, the complainant (as assignée) in the case, was attorney for Brower 
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in the case of Mrs. Cothran against him. His name, with other couu- 
Bel, is signed to Brower's answer, which was filed December, 1880. 

The défendants in this case filed several pleas, and an answer. They 
set up, in substance, as défenses — Mrst, the statute of limitations; second, 
that the facts do not make a case of fraudaient transfer of this stock as 
against the creditors of Cothran. 

It is unnecessary to consider or to détermine whether or not the facts 
established in this case as to the varions transfers of the stock, and the 
circumstances in connection therewith, are fraudulent as against the cred- 
itors of Cothran, so as to hâve authorized a recovery of the same by the 
assignée in bankruptcy, if it appears that the assignée knew the facts, or 
had such information that by the exercise of proper diligence he could 
bave known them more than two years before this suit was brought. 

Section 5057, Rev. St. U. S., provides: 

"Xo suit, either at law or in equity, shall be maintainable in any court be- 
tween an assignée in bankruptcy and a person claiming an adverse interest, 
touching any rights of property transférable to or yested in such assignée, 
unless broùght within two years from the time when the cause of action ac- 
crued for or against such assignée. " 

The courts bave, however, ingrafted on this act the recognized rule as 
to statutes of limitation, that if the facts on which any right of action is 
based bave been fraudulently concealed by the parties in interest, or if 
the fraud is of such character as conceals itself, the statute will only com- 
mence to run from the date of the discovery of the fraud, or of such in- 
formation as, if diligently followed up, would discover it. Carr v. Hil- 
ton, 1 Curt. 390; Baîley v. Glover, 21 Wall. 342; Upton v. McLaugUin, 
105 U. S. 640; Rosenthcd v. Walker, 111 U. S. 185, 4 Sup. Ct. Rep. 382. 

This bill was filed Janùary 22, 1885. The right of action now daimed, 
existed in 1875, when the assignée was appointed; sd that about 10 years 
havé elapsed since the right of action accrued. Complainant says, how- 
ever, that the défendants Cothran and wife fraudulently concealed from 
him the real facts connected with the transfer of this stock, and that the 
same was only discovered by him within two years before filing this bill 
in this court. 

What are the facts as to Yancy's knowledge? It appears that in 1878 
this stock was levied on by an exécution in favor of one Forsyth, admin- 
istrator, against Cothran & Elliott, and that the same was claimed by 
Brower. Yancy says in his testimony in this case that he attended the 
trial of that-claim case "for the purpose of gaining information as to the 
stock." This trial resulted in favor of the claimant Brower. The tes- 
timony in that case did not disclose Mrs. Cothran's connection with the 
stock in any way whatever; on the contrary, the testimony of Cothran 
and others showed regular transfers by hypothecation and sale, as shown 
on the certificates of stock. It is questionable whether the assignée in 
bankruptcy can be charged with any notice at that time, in view of the 
testimony in the case and the resuit. In Carr v. Hilton, 1 Curt. 39C, 
CuBTis, J., cites with approval the following language from Kennedy v 
Greea, 3 Myine & K. 719, 721, 722: 
v.32F.no.ll — 44 
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"It is the well-established principle that whatever is notice enough to ex- 
cite attention, and put the party upon his gua,rd, and call for inquiry, is no- 
tice of everytliing to whlçli such inquiry might iead. When a person lias 
«ufiacient information to Iead him to a fact, he shall be deemed conversant 
withit." 

The same language is quoted with apparent approVaV in Wood v. Car- 
penter, 101 U„ S. 141. If.this rule bestrictly enforced, it may be that 
proof of the fact that Yah'cy had become suspicious as to the berna fides 
of the transaction about the stock would of itself be suifficient; but I 
am hardly prepared to so hold. The next Yancy knew of this stock 
was information that on a division of the assets of the Bank of Rome it 
•was awarded by arbitration between H. D. Cothran and Brower to 
Brower. But in August, 1880, Mrs. Cothran brôught suit to recover 
this stock of Brower. Yancy, with other connsel, was émployed to rèp- 
resent Brower. They investigated the case, and in Deceiiiber folio wing 
filed Brôwer's answer. While that bill and answer do not show ail the 
facts in this transaction as fully as they now iappear,'it did show enough 
to give any one a pretty fair knowjledge of the mattef. The biU aJleged 
that Fouche held the stock for the benefit of Mrs. Cothran, and that the 
same had been held for her benefit since Fouche's transfer. It seems to 
me that the facts thus disclosed were amply sufEcîent to put Yancy on 
inquiry, and that after a réasonablè time ifor inquiry thé statu te would 
begin to run. 

But it further appears that October 15, 1881, the testimony" of Mtà. 
Cothran was taken in her casé against Brower. ' Her answers, which were 
interrogatories in writing, àré in évidence heré. She testified thatshe 
became the owner of 232 shai*ed of stock in Eàst Rome Town Company, 
in August, 1874. "She boughtit from R. T. Fouche. Her brothér-in- 
law, W. S. Cothran, bought it for her. That her title was iii writing. 
It was executed by R.T. Foilche at the time mentioned. It was déliv- 
ered to her, and had beed in her custody ever since." It wàs not sho'wn 
when thèse interrogatories were filed in ofiice, but the presutoption is 
that it was done at the next térm of court. It would certainly be fair 
to Yancy to say that he must hâve seen them by the spring of 1882. 
On the twenty-seventh of October, 1881, R. A. Denny was appointed 
auditor in that case to take account of, and report the ainount of, diyi- 
dends received on the stock, atfiount due on notes for which il iVàs 
pledged, etc. In January, i882,' Denny took testimony, and February 
22, 1882, made his report. This report cqntained a trahscript from the 
books of the Bank of Rome, showing W. S. Cothran's notes, arid that the 
stock stood on the books of the bank of Rome as collatéral for their pay- 
ment. So it will be seen that by the spring of 1882, at least, Mrl YaAcy 
must hâve known every fact in connection with this matter that heknew 
in January, 1885, when he commenced his suit. Under ail the aiathor- 
ities on the subject I think Mr. Yaucy's knowledge early in 1882 wàs 
sufiicient for the period of limitation to commence to run. But it is ar- 
gued l)y cômplainant's couiisel that the statute did not begln tô run 
until the verdict in -Gothran v. Brower,, 71 Ga. 357. They sây, that Yâncy 
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had a righi to wait until tlié termination of that suit, — to wait until 
he could know whether or: not her claim would prevail over Brower's. 
I cannotassent to this view of the matter. There is nothing in the au- 
thorities on the subject, sô far as I hâve seen, that would indicate that 
the assignée had a right to wait until it was determined in another case 
whether the facts shown were fraudulent or not, and that the statutes 
would only commence to fun after such détermination. It appears, 
moreover, that an amendment was filed by Brpwer while that case was 
being argued, denying Mrs. Cothran's right to recover the stock, because 
her title or interest, if she had any, was obtained through a scheme to 
defraud H. D. Cothran's creditors. And one of the spécial issues made 
thereafter in the case, and which was pjit to the jury as a question to be 
answered by them, was whether it was the design of H. D. Cothran, in 
the transaction with Fouche ànd Mrs. Cothran^ to hinder, delay, or de- 
fraud his creditors; and the jury answered that question "that it was 
not." So that the resuit of that trial on this point was certainly not 
such as to charge Mr. Yancy with notice of fraud any further than 
he had ajréady been. To také the strongestvieW bf this matter in favor 
of the coniplainant, I think it must be held that when he had knowledge 
of the facts oh which he now bases his claim to rècover, the statu te com- 
menced to run agàinst him . And I think that the latest period at which 
he can be eaid to.have obtained such knowledge would be in the early 
part of 1882, aid nearly three years before he brought this suit. I 
must therefore sustain the plea which sets up the statute of limitations as 
a bar to this suit. 



TJnited States v. Slenker. 
{DUtriet Court, W. B. Virginia. Octoher 81, 1887.* 

1. PosT-OiTicB— MAiLiNa Obboenb Matter— Test of Obboenitt. 

The test of obscenity, within the meaning of Rev.„8t. U. S. § 8898, pro- 
hibiting the use of the mails for the circulation of obscène matter, is whether 
the tendency of the matter sent through the mail Is to déprave and corrupt 
the morals of tjiose whose ininds are open to such influences, and into whose 
hands silch writings, prints, and publications may fall; and "lewd," as used 
in that secf;ion, means haYing'a tendency to excite lustful thoughts.* 

8. Samb. 

Where thë writings, paperS, and publications sent through the mail by the 
accused are of an obscène, lewd, or lascivious cbaracter, the f aot that they 
were so sent in the real or supposed interest of science, philosophy, or^mor- 
ality, is imipaterial. 

8. Same — MAiiiiNQ Obscène Mattbb— Indictment— Scientek. 

Sdenter as to the obscène, lewd, and lascivious cbaracter of the matter 
mailed is an esséntiàl ingrédient of the oOense denounced by Rev. 8t. U. S. 
§ 88Ô3, prbhibitiug the use of thé mails for the circulation of obscène matter, 

*As to what are " obscène, lewd, or lasci vions " publications, within the meaning of 
'section 8893, Réi. St. V.-8., prohibiting suob publications from being carried in the 
mail, see U. S. v. Wightman, 29 Fed. Eep. 636, and note. 
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and an îndictment whîcli fails to allège such seienter is bad on motion in ar- 
rest; the defect not béing cured by Rev. St. U. 8. § 1035, providing that no 
indictment shall be deemed inaufflcient, nor shall the jud^ment thereon be 
aflected by reason of any defect; or imperfection in matter oi f orm only, which 
shall not tend to the préjudice of the défendant.* 
4. Samb. 

An allégation in an indictment under Rev. St. U. S. § 3893, prohibiting the 
use of the mails for the circulation of obscène matter, that the aocused 
"knowingly deposited or caused to be deposited, " the objectionable matter, 
cannot be extended to embrace an avermeat of seienter, as to the obscène, 
lewd, and lascivioua character of the matter so deposited 
6. WtTNESs — Credibilitt— Dbcot Lettebs. 

The fact that post-office inspectors resorted to test or decoy letters in order 
to bring to justice a person suspected of using the mails for the circulation 
of obscène literature, does not operate to discrédit their testimony upon the 
trial of that person for that ofEeq^e. 

Indictment under Rev. St. U. S. § 3893. 

At the July spécial term, 1887, the défendant, Elmina D. Slenker, 
was indicted under Rev. St. U. S. § 3893, (2d Ed. 1878) in the district 
court of the United States for the Western district of Virginia. The in- 
dictment contained two counts, which were in thèse words (omitting 
formai parts,) viz. : ^ . 

First Count. That the défendant, on the flfteenth day of March, 1887, at, 
etc., "did unlawfully and knowingly deppsit and cause to be deposited in the 
mail of the United States, for mailing and delivery, in the post-office of Snow- 
ville, Virginia, certain obscène, lewd, and laseivious writings, papers, prints, 
and publications, one of which said writings, papers, pririts, and publications 
is called ' The Girl and the Dog,' and theother of said writings, papers, prints, 
and publications arewithoutanytitle whatsoever; and ail of which said writ- 
ings, papers, prints, and publications are so lewd, obscène, and laseivious, the 
same would be offensive to the court hère, and are improper to be placed on 
the records thereof; wherefore the jurors af oresald do not set forth the same 
in this indictment, Which said writings, papers, prints, and publications 
were then and there inclosed in a paper envelope,. which said envelope was 
indorsed in red ink 'Private papers of Elmina D. Slenlier, Snowville, Va.,' 
which said envelope containing said writings, papers, prints, and publications, 
as aforesaid, were then and there inclosed in another paper envelope, which 
said last-named paper envelope was then and there addressed and directed as 
follows: 'W. H. Barclay, Richmond, Virginia,'" etc. 

/Second Coiint. Said défendant, on the flfth day of October, 1886, at, etc., "did 
unlawfully and knowingly deposit and cause to be deposited in the mail of 
the United States, for mailing and delivery, in the post-office of Snowville, 
Virginia, certain obscène, lewd, and laseivious writings, papers, prints, and 
publications, which said writings, jjapers, prints, and publications are with- 
out any title or heading whatsoever, and said writings, papers, prints, and 
publications are so lewd, obscène, and laseivious that the same would be of- 
fensive to the court hère, and improper to be placed on the records thereof; 
wherefore the jurors aforesaid do not set forth the same in this indictment. 
Which said writings, papers, prints, and publications were then and there 

>In U. S. V. Chase, 27 Fed. Kep. 807, the court held that an indictment which charged 
that the défendant knowingly deposited in the iiiail an oljaoene letter, but did net sver 
that he had knowledge of its character, was defeotive in matter df form only, and after 
a plea of guilty such defect waa no gronnd for a motion in arresl of judgment under 
section 1025, Eev. St. U. S., providing that no indietnient • • * shall be dpenied in- 
sufficieut, for imperfections in matter of form only, which do not tend to the prej udice 
of the défendant. 
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inclosed in a paper envelope, which said envelbpe was indorsed in red ink; 
«Priyate and to be returned to ElminaX,' which said envelope containing 
said writings, papers, prints, and publications, as aforesaid, were then and 
there inclosed in another paper envelope, which last-named paper envelope 
was then and there addressed and directed as follows: • E. M. "Williams, 
Drawer D 6, St. Louis, Mo.,' and was stamped in red ink, 'Pleaseorder them 
from Elmina D. Slenker, Snowville, Pulaski Co., Va.,' " etc. 

The case having been adjourned to the October term, the défendant, 
on October 31, 1887, was put upon trial upon this indictment. 
The court (Paui., J.) charged the jury as follows: 

"Gentlemen of the Jury: The court instructs you that the questions you 
are to détermine are: (1) Are the writings, papers, prints, and publications 
alleged in the indictment to hâve been knowingly deposited in the mail, for 
mailing and delivery, by the défendant, of an obscène, lewd, or lascivious 
eharacter? (2) Did the défendant deposit, or cause to be deposited, in the 
mail, for mailing and delivery, such obscène, lewd, and lascivious writings, 
papers, prints, and publications? 

"The test of obscenity, within the meaning of the statute under which 
this prosecution is had, is whether the tendency of the matter sent through 
the mail is to déprave and cofrupt the morals of those whose minds are open 
to such influences, and into whose hands such writings, papers, prints, and 
publications of this kind mayfall; and "lewd" means having a tendency to ex- 
cite lustf ul thoughts. 

"You are further instructed that, if you believe from the évidence that the 
said writings, papers, and publications were sent through the mail by the de- 
fendant, as charged in the indictment, and were of an obscène, lewd, or lasciv- 
ious eharacter, the object or purpose for which they were sent is not a matter 
for your considération. No matter what the motive or purpose for which 
they were sent, whether in the real or supposed interest of science, phUoso- 
phy, or morality, if they are of an obscène eharacter, you should flnd the de- 
fendant guilty. The défendant is presiimed to know the eharacter of the 
matter proved by the government to hâve been mailed by her to Barclay and 
McAfee, the government witnesses. 

"You are instructed that the détection of crime by means of test or decoy 
letters is allowable under the law; that the witnesses Barclay and McAfee 
were justiflabie in resorting to this means to discover violations of the postal 
laws, and their testimony is not to be discredited because tliey hâve resorted to 
this fréquent, and frequently indispensable, mode of detecting crime. Their 
testimony is entitled to the same weight as that of other witnesses, subject, of 
course, to the same tests as to its trutlif ulness. 

"If on the whole of the évidence you believe that the writings, papers, and 
publications charged in the indictment to hâve been deposited in the mail, 
for mailing and delivery, by the défendant, were of an obscène, lewd, and 
lascivious eharacter, it will be your duty to flnd her guilty. If, however, on 
considération of the whole évidence in the case, you hâve a reasonable doubt 
as to the guilt of the défendant, you must flnd her nOt guilty." 

There was a verdict of guilty; whereupon, a motion for a new trial 
having been overruled, the défense moved in arrest of judgment. 

H. C. Allen, Dist. Atty., andi^. B. HvMon, Asst. Dist. Atty., for the 
United States, cited: 

1 Bish. Crim. l'roc. §§ 504, 611; Hélfriek v. Corn., 29 Grat. 846; Code 
Va. 1&73, p. 1240, § 12; Eev. St. U. S. § 1025; U. S. v. Bennett, 12 Myer, 
Fed. Dec. p. 700, §2485; Com. v. Williams, 2 Cush. 583; U. 8. v. Gooding, 
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12 Wheat. 460; i7. S. v. Ûaylord, 17 Ped; Bep. 438, (Judge Deummond's 
opinion;) Bouv. Law Dict. vide "Knowingly;" Z7. 8.y. Bennett, 12 Myer, 
Ped. Dec. p. 697, § 2482. '■.■■- 

Ronald, Henrvans & Ckamherlain, îox défendant, ci ted: 
Rex V. TucTier, Car. Crira. Law, 290;; Com. v. Boynton, 12 Cush. 499; Com. 
V. Young, 15 Grat. 664; Glass v. Oom., 33 Grat. 827; U. 8. v. Cndkshank, 
92 U. S. 544; U. S. v. Carll, 105 U.S. 611; Com. v. MnQarrigal, 1 Benn. & 
H. Lead. Crim. Cas. 551; Whart. Crim; Law, §§ 297-304, 2159. 

The court sustained this motion in the foUowing opinion, filed No- 
vember 4, 1887. 

Paul, J. The jury in this case having found a verdict of guilty, the 
défendant moves the court in arrest of judgment, on the ground that it 
is net alleged in either count of the indictment that the défendant knew 
the writings, papers, publications, etc., charged to hâve been by her de- 
posited in the mail, were of an obscène, lewd, and Jascivious eharacter. 
She is charged in the indictment with unlawfuUy and knowingly depos- 
iting, and causing to be deposite(i, in the mail, for mailing and delivery, 
certain obscène, lewd, and lasciviops writings, papers, etc., but there is 
no allégation that she knew the papers, writings, etc., to be lewd, etc. 

The scimter, when necessary to be alleged in an indictment, is raatter 
of substance, and not of form, ànd its omission is not cured by section 
1025 of the Revised Statu tes. The district attorney insista that as the 
indictment is . in the language of the statute, it is sufficient. This is 
the gênerai rule as to sufficiency in describing the offense; but where 
something more is necessary, such as the allégation of guilty knowledge, 
then the language of the statute is not always sùfRcient. This was the 
case in U. S. v. OairH, 105 U. S. 611, where the indictment alleged, in 
the words of the statute, that the défendant feloniously, and with intent 
to defraud, ,did pass, utter, and publish a falsely made, forged, counter- 
feited, and altered obligation of the United States, but did not allège that 
the défendant knew it to be false, forged, counterfeited, and altered, it 
was held insufficient evén after verdict. The suprême court saying: 

"In an indictment upori a statute it is not sufflcient to set forth the offense 
in the words of the statute, unlesa the words of themselves fuUy, directîy, 
and expressly, witbout any uncertainty or ambiguity, set forth ail éléments 
necessary to constitute the offense to be punished." 

To.the same efifect is the decisioûof U. S. v. Gruikshanl:, 92 U. S. 542. 
The same objection made to this indictment was made and sustained in 
the case of Com. v. Boynton, 12 Cush. 499. Thèse aùthorities are as high 
as any that can be invoked in thé' décision of this question. A very 
clear rule as to the sufïîciency of an indictment is laid down in Gom. v. 
Young, 15 Grat. 6Qi. Itisthis: 

"If the indictment may be true, apd still the aocused may not be guilty of 
the offensé described in thè statutej' the indictment is insuflacient." 

Let us apply this rule to the çaeje l?efore us. The défendant is charged 
with knowingly depositing, and causing tp be deposited, in the mail, for 
mailing and delivery, certain obscène papers, etc. She may knowingly 
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have donethis; she may knowingly hâve caused ît to be done, and yet 
be entirely ignorant of the obscène character of the writings, etc., so de- 
posited, and consequently not guilty of the offense described in the stat- 
ute. "Knowingly," in the indictinent, must be limited to the act of de- 
positing, for mailing and delivery, the obscène matter in the mail, and 
cannot be extended to include a guilty knowledge of the writings, papers, 
etc. Suppose the indictment charged that the défendant knowingly de- 
posited, and caused to be deposited, in the mail, for mailing and deliv- 
ery, a certain dangerous and explosive substance known as dynamite or 
gunpowder; would this be a sufficient allégation that she knew the ma- 
teriai to be of a dangerous and explosive character? The court thinks 
net. The knowledge alleged in the indictment would be confined to the 
act of mailing. The adjectives "dangerous and explosive" would inter- 
vene between the fact of whicb she is alleged to have knowledge, and 
separate it from the subject of which she must be charged with having 
guilty knowledge, and are descriptive of that subject. As stated in the 
case cited from 12 Cush. «upra, the guilty knowledge charged was con- 
fined to the act of selling, and did not extend to the character of the méat 
sold. ' 

The case chiefly relied upon by counsel for the government, to sustain 
this indictment, is U. S. v. Bmnett, 12 Myer, Ped, Dec. 700. Art ex- 
amina tion of that case wiU show that the point there raised against the 
indictment was somewhat différent from the one raised hère. Buib grant-^ 
ing them to be the sanae, I cannot think the OqJse af fîmnef é of more bind- 
ing authority than the cases which I have cited, 

The court is of the opinion that the indictment does not set forth the 
offense with clearness and ail necessary certainty, so as to apprise the 
accused of the, crime with which she stands charged, and every ingrédi- 
ent of which the offense is composed is not accurately and clearly alleged. 
It is defectiye because itdoes not allège that the défendant knew that the 
writings, papers, etc., whieh she is charged with having deposited in the 
mail, for mailing and delivery, were of an obscène, lewd, and lascivious 
character. This conclusion is clearly sustained by prindple and précè- 
dent; and the motion in arrest of judgment must be sustained. 

Judgment stayed, and défendant discharged. 



Chicopee Folding Box Co. v. Rogees. 
(Oircuit Court. 8. J). Mw York. April 15, 1887.) 

Patests ifOB Intentions— CuiiM pob Peocess. 

The language of one of the claitns of a patent was as follows: "In the art 
of scoring or creasing paper or bther kindred âùbstanceB, prepaîatory to 
bending the same for use in the manufacture of paper boxes and similar 
articles, the step herein set forth, which consists in making the crease or 
score by means of successive hlows or pressures, the flrst of which is llghter 
tban the foUoWing one." jSê^i that this ^as a claim for a- général process, 

. and was qot grouud for a^ action for infringement. 
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This was an action for înfringement of letters patent, No. 298,425, to 
John E. Stannard, for a machine for creasing -paper. The first claim in 
the patent was: 

"In the art of scoring or creasing paper or other kindred substances, pre- 
paratory to bending the same for use in the manufacture of paper boxes and 
similar articles, the step herein set forth, which consists In making the crease 
or score by means of successive blows or pressures, the flrst of which is lighter 
than the foJlowing one." 

Walter D Edmonds, for com^giamacA. 
R. B. MeAfaater, for défendant. 

Wallace, J. The first claim of the patent in suit (No. 298,425, 
granted Mày 13, 1884, to John E. Stannard for machine for creasing par 
per) is a bald attempt to patent the function of the machine described 
in the spécification, or the resuit of a mechanical opération which the 
operator must learn how to perform for himself without aid from the 
spécification. No mechanism for creasing paper "by means of succes- 
sive blows or pressures" is suggested in the spécification, except the com- 
bination of devices covered by the third claim of the patent, and no in- 
struction is gi^en how to take "the step" which is the subject of the first 
claim, unless by the use ofthose devices. 

The third daim fuUy and accurately embodies the real invention of 
the patentée. The complainant's case must stand or fall upon the In- 
fringement of that claim by the défendant. Novelty is imparted to that 
claim by the peculiar grooves or ohannels in the cam disks, ail the other 
éléments being old, separately, and in the combination claimed. The 
new resuit is produced by making the groove of the cam "with two in- 
ward trends towards the shaft 9 — one at 21, and the other at 23, the 
latter extending inward nearer the shaft than the other — and with an 
outward swell or trend between them, as clearly shown in Fig. 2." The 
peculiar shape of the groove is the gist of Stannard's invention. The 
proofs show that the défendant bas never infringed this claim. He had 
altered the cahi grooves in the Elmer machines to plain eccentrics, in 
Pebruary, 1884, before the complainant's patent was granted. He did 
this for the express purpose of avoiding litigation, after the interférence 
had been declared in the patent-oflSce between the Elmer patent and the 
application of Stannard. His conduct towards the complainant through- 
out shows good faith. The complainant assumed that the défendant 
was using the original Elmer machines constructed according to Elmer's 
patent; he acquired Stannard's patent as soon as it Was granted, and 
brought this suit the day after against the défendant. After the suit 
was brought, being met with proofs that the Elmer machines had been 
altered before the issue of the Stannard patent, so that they did hot êm- 
ploy the real invention of Stannard, the complainant has fallen back 
upon the worthless first claim. of the patent. The bill as to infringe- 
ment is disnrissed with costs. 

The bill prays for the cancellation of the Elmer patent owned by the 
défendant, as an interfering patent. The adjudication of the patent- 
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office that Staimard was the prior inventer in the interférence proceeding 
to which the défendant was a party is sufficient prima fade to entitle 
complainant to this relief. But it does not appear that the défendant 
has ever asserted any rights under the Elmer patent, and, -when the in- 
terférence was declared, he permitted the proceeding to go by default. 
Under thèse circumstances, and as no issue has been made by the de- 
fendant by pleading or proof upon this branch of the case, costs should 
not be decreed against him. 



AspiNWALL Mantjf'g Co. V. GiLL and another. 

(Oirouit Court, B, New Jeriey. July 18, 1887.) 

1. Patents fob Invbntioks — Licbnsb — Bxtent cf. 

A défendant in an action for the infringement of a patent pleaded a license 
to make 100 of the patented machines. The évidence showed that he had 
made 125. Held, that he was not protected by the license as to the excess over 
100, although the patentée had delayed the défendant, and prevented his 
making the 100 according to his contract, and caused him damage thereby. 

3. Samb — Absi&nment— Future Impkovbments. 

Where a patentée assigned his patent for $13,000, "together with ail the im- 
jjrovements I may hereaïter make, without further cost, " the assignée is en- 
titled to make and sell the original inventions as improved after his assign- 
ment. ' , 
8. Samb — Assignment — Rights of Absigkeb. 

An assignée of a patent, whose assignment is properly recorded, is protected 
as to ail of his rights thereunder, as against a subséquent assignée of the pat- 
entée. 

4. Samb— Infringement— Action bt Pabt Owner. 

A part owner of a patent cannot maintain an action for infringement 
against another part owner. 
6. Samb— Impeovembnt— What Constitutbs. 

The patent No. 376.994. issued to Lewis A. Aspinwall, May 8, 1888, of a po- 
tato planter, was merely an improvement of patent No. 235,401, issued to the 
same inventor, December 14, 1880, and was not for a separate and différent 
machine, as the différence in the two machines consisted simply in making 
the barbs which speared the potatoes, and carried them to the dropping place, 
Btraight, instead of hooked, and thus facilitating the action of the device. 

In Equity. On planter patents. 
Franm Forbes, for complainant. 
F. 0. Lowthorp, Jr., for défendants. 

Bradi-ey, Justice. The bill in this case was filed to restraîn the in- 
fringement of two certain patents, and to recover profits and damages for 
the infringement thereof. The patents sued on were granted to Lewis 
Augustus Aspinwall for improvements in potato planters, — one dated 
December 14, 1880, and numbered 235,401, but subject to the limita- 
tion prescribed by section 4887, Rev. St. U. S., by reason of a British 
patent for the same invention, dated October 27, 1874, and July 30, 
1878; the other patent sued on was dated May 8, 1883, and .numbered 
276,994. By separate deeds of assignment bearing date September 19, 
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1885, the said Aèpinwall assigned said patents, and ail claims and de- 
mands against any party for infringing the samé, to the complainant. 
The bill allèges infringement by the défendants, and prays the usual re- 
lief. The défendants set up two grounds of défense: a license from As- 
pinwall, and an assignment of a part interest in the patents themselves. 

1. The license relied on was pleaded in this wise: They allège that 
about the first of January, 1882, Aspinwall, after having obtained the 
first of the patents sued on, and made application for the other, and hav- 
ing, as he asserted, obtained letters patent from the governments of 
Great Britain and of Germany for improvements in potato planters, 
agreed with the défendants for the construction and sale by them of 100 
machines contaiping the said improvements, and also 100 machines 
known as potato diggers. Thè ànswer states that the object of this agree- 
ment was to bring the machines into notice, and to introduce them into 
common use; and that, in pursuance of the agreement, the défendants 
expended a large amount of money under the direction of said Aspinwall, 
who, in violation of his agïeement, leffc the works of défendants in Au- 
gust, 1882, and forbade them to make any more machines. They deny 
that they hâve ever constructed or used or sold any machines except 
those constructed upon the express order of Aspinwall prior to said 
agreement, or in purguancethereofafterwards. 

The évidence in the case shows that such an agreement was made as 
stated in the anëwer; and that Aspinwall superintended the making of 
machines in the défendants' works at Trenton, during t^e year 1882, 
until some time in August of that year, when the parties had a difficulty, ' 
which resulted in Aspinwall's leaving, and forbidding the défendants to 
manufacture any more machines. I a.m not satisfied, from the évidence, 
that Aspinwall was justitied in his conduct. I think the riglit to com- 
plète the manufacture of 100 machines remained in the défendants, and 
that they cannot be called to accouût in this suit for completing and dis- 
posing of the same. It is also very clear that Aspinwall, during the 
years 1883, 1884, and 1885, endeavored to embarrass Ihe défendants in 
disposing of the machines made by them, by announcing that they had 
no right to manufacture them, tbreatening suits against purchasers, etc. 
AU this was sufficient to excuse the défendants in some delay in com- 
pleting the 100 machines. But the évidence is very clear that they had 
manufactured and disposed of the full number before this suit was com- 
menced, and that they had undertaken the manufacture of several more. 
Bennington Gill himself testifies that they had made and sold 85 ma- 
chines before the commencement of the suit; that they had made in ail 
125, ail of which, except about a dozen, were entirely completed. Of 
course, the défendants cannot prétend that their license to build 100 ma- 
chines gave them any right to build âny more than that; and it is clear, 
therefore, that in making the rémàining 25 machines they were acting 
ivithout authority. The défense of licenpe is good, and has been main- 
tàined as to the 100 machines, blat no more. As to the others, this dé- 
fense feils. If Aspinwall Was guilty of misconduct in trying to embar- 
rass the défendants ih the disposai of their 100 machines, he may hâve 
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made himself lîable to an actioi) for damages; but he did not Ihereby 
extend the license beyond, 100 machines. 

2. The other défense set up in the answer is part ownership of the 
patents sued on, alleged to bave been acquired by the défendants by 
viriue of certain assignments. It seems that in 1869 Aspinwall obtained 
certain letters patent for a potato planter, dated November 30 of that 
year, and numbered 97,339, which contained at least some of the élé- 
ments embraced in the two patents now sued on. On the fifteenth of 
January, 1870, he assigned this patent to 11 persons (including him- 
self as one) by an instrument of which the foUowing is a copy, to-wit: 

"IMPBOVBMENT IN PQtATO PlANTERS, N0.'97,339. 

""What I claim as my invention, and désire to secure by letters patent, is: 
(1) A spear, or spears, prpvided with trips; (2) operating thetrips, substan- 
tially as deseribed; (3) the V-shàped concave, 0, constructed and used in the 
manner described; (4) swinging the plow and oovers from the main frame, 
substantially as described, and for the purposes set forth. 

"L. AxTGs. Aspinwall. 

"Whereas, L. Augustus Aspinwall, of Albany^ N. Y., did on the thirtieth 
day of November, 1869 i obtain letters patent for the United States of Amer- 
ica, securing him, his heirs, ac^inistrators, or assigns, for the term of seven- 
teen years, the sole right to make, vend, and sell to others, to be used, the 
said improvements ; and whereas, D. H. WyokofE, Stacy P. Conover, Joseph 
H. Holmes, Joseph J. Thompson, Johii I. Thompson, Jonathan Longstreet, 
George Schanck, Garret R. Schanck, Daniel Smock, David Schenck, Jr., L. 
A. Aspinwall, are desirous of obtaining an interest in said invention, this is 
therefore to certify that I, L. Augustus Aspinwall, do hereby set, sell, and 
conyey over to said parties my entire right and title in, said patent for the fol- 
lowlng territory, viz., the United States of America, withput reserve, for the 
sum of twelve thousand dollars, the receipt of which is hereby acknowledged, 
together with ail improvements I hiay hereafter make, without further cost. 

"Witness my hand and seal the fifteenth day of January, 1870. 

[Signed] "L. Augustus Aspinwali,. [l. s.] 

"Witnesses: Jokathan Longstkeex. 
"Geobge Schanck." 

This instrument was duly recorded in the patent-ofSce, November 3, 
1882. 

On the eighth day of November, 1882, four of the parties named in 
the previous assignment, to-wit, David H. Wyckoff, Stacy P. Conover, 
Joseph H. Holmes, and Jonathan Longstreet, assigned and transferred 
unto George Schanck, (another of said parties,) his heirs and assigns, ail 
their right, title, and interest in the said patent. No. 97,339, conveyed 
by the previous assignment, and to the assignment of the patent added 
the following words, to-wit: 

" And we, the parties of the fli^st part, do relinquish and quitclaim ail in- 
terest or claim of whatsoever nature or description which we now hâve or 
hold in the said patent 97,339, unto the said George Schanck, his heirs and 
assigns, forever." 

This instrument of assignment was recorded in the patent-office, Feb- 
ruary 28, 1883. 
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On the thirteenth day of Decembér, 1882, a deed of assignment was 
made by the said George Schaack, both for himself and as heir at law 
of Garret R. Schanck, and by Joseph I. Thompson and John I. Thomp- 
son, to the défendant Bennington Gill, whereby they assigned to him ail 
right and title in said patent No. 97,339, dated November 30, 1869, and 
in and to ail improvements on said invention made after said date by 
said Aspinwall, or that might be made, as fuUy and completely as it was 
vested in them. This assignment was also reeorded in the patenl-office, 
February 28, 1883. 

It thus.appears that in Decembér, 1882, the défendant Bennington 
Gill became the sjssignee of eight of the 11 persons to whom Aspinwall 
assigned the said patent in January, 1870. 

Now, the contention of the defeTîaânts is that the patents sued on — 
granted, as before stated, one on Decembér 14, 1880, and the other on 
May 8, 1883— are for mère improvements upon the potato planter, which 
was patented by the previous patent of November 30, 1869; and that 
by the assignment executed by Aspinwall on the fifteenth of January, 
1870, whereby he assigned the last-named patent, with the addition of 
the words, "together with aïï improvements Imay hereafter make," the inven- 
tions set forth and secured by the patents of 1880 and 1883 are eovered 
and conveyed; and therefore that the défendant Bennington Gill is in 
fact the OAvner of eight-elevenths of the patents sued on; and that the 
complainant corporation, as assignée of Aspinwall, is the owner of only 
one-eleventh part of the same. .. If this position of the défendants be cor- 
rect, it is évident that the présent suit cannot be maintained. For, even if 
the assignment of improvements to be made infuturo does net convey a 
légal interest in a patent taken eut for such future improvement, yet, if 
valid at ail, it certainly conveys an équitable interest, entitling the as- 
signée to call upon the holder of the légal interest for an assignment 
thereof to the extent of the equity. 

That such assignments of future improvements upon a machine, in 
connection with the assignment of a patent for such machine, are valid, 
is settled, I think, by the caseof lAUlefidd v Perry, 21 Wall. 226. A 
naked assignment oragreement to assign, in gross, a man's future labors 
as an author orinventor, — in other words, a mortgage on a man's brain, 
to bind ail its future products, — does not address itself favorably to our 
considération. It is something like engagements of an expectant heir, 
binding the property which he may afterwards iriherit, which are al wa3'^3 
looked upon with disfavor by the law. But where a man purchases a 
particular machine secured by a patent, and open to an îndefinite line 
of improvements, it is often of great conséquence to him that he should 
hâve the benefit of any future improvements that may be made to it. 
Without that,. the whole value df the thing may be taken away from him 
the next day. A better machine might be made by the inventer, and sold 
to another party, which would make the machine acquired by the first 
purchaser entirely useless. Thèse thingshappenevery day. And hence 
it has beoome the practice, in many cases, to stipulate for ail future im- 
prov<îments that may be made by the same inventor upon any particu- 
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lar machine which he induces a party to purchase from bim, sometimes 
by way of liceinse to use such improvements, and sometimes by way of 
purchase and ownership thereof. Where the inventor is connected in 
business with the party making such stipulation, or is interésted in the 
profits arising from the business in which the invention is used, the ar- 
rangement seems to be altogether unobjectionable. But such a connec- 
tion or interest does not seem to be necessary to the validity of such bar- 
gains. If based upon a valuable considération, they are sustained as 
collatéral or incidental stipulations connected with the conveyances of a 
principal subjéct. 

Hère was a sale of a patent for the solid sum of $12,000, upon a stipu- 
lation to hâve the benefit of ail future improvements; which means, of 
course, ail future improvements upon the machine which was the sub- 
jéct of the patent conveyed. The considération was a valuable one, 
probably of great conséquence to Aspinwall at the time. He may not 
hâve anticipated then how much better the machine could be made, how 
great improvements, it was capable of, how valuable it would come to 
be. It was as perfect then as he knew how to make it. He may bave 
estimated at low value any possible future improvements. But, what- 
ever were bis views, he was willing to make the bargain, aud did make 
it. I do not see how he can avoid being bound by it; and, if he is 
bound, his assignée, the complainant, is in no better plight, for the as- 
signment was put on record long before the complainant became owner 
of the présent patents. 

But the complainant meets this défense by denying that the machine 
covered by the présent patents is an improvement upon the old machine 
covered by the patent of 1869; on the contrary, the complainant con- 
tends that it is altogether a new machine,' working on a diflferent princi- 
ple. It cannot be denied, hôwever, that both are potato planters; that 
both are erected on a two-wheeled vehicle, which is drawn aloug by a 
tongue, like a cart; that both bave a l\opper into which the potatoes are 
deposited preparatory to planting; that both bave a passage- way, ealled 
a "concave," for the potatoes to pass into, where they are taken up by 
the machinery , one at a time; that the device for taking them up is a séries 
of spears attached to a disk which is caused to revolve by the movement 
of the wheeis of the cart; and that thèse spears are carried, as the disk 
revolves, successively, to the potatoes lying in the passage-way or con- 
cave, and each spear impales a potato, and carries it up and around to 
a tripping device, which throws the potato off of the spear, and into a 
conductor that carries it to the ground. The new machine is better than 
the old one, no doubt; the spears are differently arranged, so as to se- 
cure a potato more certainly every time; and other improvements are 
adopted; but to say that it is not an improvement on the old machines 
is to abandon the dictâtes of common sensé for thetranscendental distinc- 
tions of ingénions theory. The principal ground for denying the new 
machine to be an improvement of the old, is the différence in the ar- 
rangement of the spears; the old spear being bent like a hook, so as to 
strike the potato tangentially, and the new one beiiig straight, nearly in 
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line with the.j5adius of tbsidiskitoîwhich it is;fiistened. This is a dif- 
férence in fowî»,, but not: ia principle. The pbject in both cases 4s to 
spear the potato. By the oîd mçtho.d, you; strike it with the hooked 
epeaf; by the new, yon hold:,t|lç potato while the spear enterp it. , Thie 
last is jBuch the better devîee,:no;doubt, but in bpth you spear the po- 
tato. The last plan of doing it. is an improvenient on the old plan;, that 
is ail. : The patent-office and patent experts niay make two classes, if 
they please, and call: one a hpokedrspear clasa, and the other a ra,dial- 
spear class; but that caanot aettlethe matter. Thèse classifications are en- 
tirel}' arbitrary, and may descend to infinitésimal différences. The broad 
common sensé of the thing is the only truo criterion of the rights of the 
parties, and of the légal rules by which they aspe to be decided. 

In my opinion, the machine; as described in .the patents of 1880 and 
1883 is but an improvement upon the machines as described in the pat- 
ent of 1869, within the true sensé and meaning of the word "iraproyç- 
ments," as used in theassignment of January 15, 1870. 

Under this view of the eflBCt of the assignment, the bill, of course, 
jnust be dismissed. The owner of pne-eleventh of à patent cannot sue the 
owner of eight-elevenths of it for. an infringement, even though the own- 
ership of the latter be only an équitable interest. ; ; It is the duty of the 
légal owner to transfer to the équitable owner bis lightful share of the 
property. The exact mutual rights of part owners pf a patent haye 
never yet been authoritatively settled. , If one part owner dérivas a profit 
from the patent, either by using the invention, or getting royalties for 
itS use, or purchase money for sale of rights, it would seem that he 
should be accountable to the other part owners for their portion of such 
profit. And probably a bill for an account would be sustained therefor. 
But this is matter of mère spéculation, so faras this case is concerned. 
It is olear, I think, that one part owner cannot maintain suit against 
another for infringement. 
, The bUI is dismissed, with costs. 



AspiNWALL Manuf'g Co. V. GiU. 'âùd another. 
{Oireuit Court, D. New Jersey. July 18, 1887.) 

■ ■ ■ ■ ■ ■ .•'.■■.':"■ 1 

Patents foe Inventions— Licensb—Injunctioït. ' 

Where it appears that a défendant has a license from the inventer and pa- 
tentée to make, use, and vend 100 patent potato, diggers. no înjunction will 
be decreed to restrain the exercise of the licerisé until he has fully enjoyed 
iti and where it appeared that défendant; under Boch license, had only made 
50 machines, the injunction should be. denied. 

On Bill in Equity. Gn digger patents. 
Frands Forhea, for coniplainant. . , 

i!". (7. ZkncfAorp, /r., for defeijdant. 
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: Èbadley, Justice. The bill in this case was filed to restraiii the in- 
fringement of two certain patents granted to L. Augustus Aspinwall, — 
one dated February 3, 1880, and numbered 224,123, and the other dated 
September 19, 1882, and numbered 264,603, — both for improvements 
in potato diggers, açd both a^igned to the complainant by a deed bear- 
irig date Feb'rtiary'24; 1883. The bill charges the défendants with in- 
fring'émetlt'of the said patents ^ândpray s for a decree for profits and 
damages. THe défenses set upin the answer are — Mrst, a license; and, 
secondiii/, an. ïisgi^ment. ' 

The licensB éMmed is the same as that which was set up in the suit 
on the plaiitër patent, anlè, 697, (just decided;) it being claimed under 
the'saméagtëeflient, which provided for the maûufacture of 100 planter 
machines and l'OO diggér machines. I hdd in that case that the dé- 
fendants had exhausted the liçerise for the manufacture of planters be- 
forèthe eomméhcétnent of the suit, and had infringed the patents sued 
on by manûfacturing in excess of the license. In the présent case this 
hais not been dohe; The défendants hâve not manufactured, ail told, 
but 60 potàto diggers, of the ÏÔO which they were authorized to mainu- 
facture. According to the viëws expressed in the other case, therefore, 
the défendants are not amenable to a suit for infringement of the digger 
patents. They went to large expense in getting ont such machines as 
they did manufacture, and, are entitled to a reimbursement of those ex- 
penditûres firom the procéeds of machines to be sold; and, as the said 
Aspinwall bas interposed every possible obstacle in the way of their dis- 
pbsing of màôhihes, it cannot be justly contended that their license will 
eipire untU tbéy bave ma,de their full complément of 100 machines. 

This dispiDses of the présent case, and it is unheeessary to enter upon 
the considération of thé 'other défense, which is much the same as the- 
second défenêe in the planter case, with the exception that the instru- 
ments caUed ftssignments of the digger only grant the right to make, 
use, and vend, (which is a mère license,) and only grant use of future 
improvements for the state of New Jersey. What this limited right may 
àmount to, shbùld the new digger machines be held to be mère improve- 
ments oh the old machines, it is unnecessary, as before said, to consider 
at this time. The liceiise is a sufficient défense to the présent bill. 

Tbe bill is therefore dismissed, with costs. 



. Jn re GiENMONT. 

'{BiètHet Oourtl D. MîÀneaota. November 1, 1887.) 

MABrnuB LiBii ->• CossTBUCTioïf OF Vbsbbl — ORiorcTAii CoNTRACT — ^Mattbrs 

>■ Ambùthiafter'theliull'of thesteam-boatwasbuilt, andthepropellingpower 
put in, the libelaut furnisbed bsr with stores, fuel, tiller-line, check-line, 
copper wiTe,,pa(;ki]MS for machinery, pails for roof, beds, and beddin^, etc. 
On the dâ;y Ihlé outnt was redeiVed the boat made her flrst trip. It did not 
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appear that the original contract included thèse materials. Eeld, that the 
original construction of the boat contemplated ail the naaterials furnished to 
make the vessel serTlceable from the begiuning, and that no maritime lien 
existed. 

In Admiralty. 

The libelants, Hanson & Linehan, of Dubuque, lowa, claîm a mari- 
time lien against the Glenmont for stores, fuel, tiller-line, check-line, 
copper wire, packing for machinery, pails for roof, beds, and bedding, 
etc., furnished to enable the vessel to perform her intended voyage. 
The boat was built at Dubuque, and was finished on April 23, 1885, by 
the outfittîng above stated, and on that day started on her first trip to 
Stillwater, in the state of Minnesota. The owners of the boat were Bo- 
man, of Camanche, lowa, and Gillespie & Harper, of Stillwater, Minne- 
sota, and on August 17, 188Ô, they sold her to the claimants, Laird & 
Norton, of Winona, Minnesota. The libelants urge that a maritime lien 
exista for the articles furnished. The claimants insist that Ihe materials 
designated were furnished in the original construction and equipment of 
the Glenmont, for which there is no maritime lien. Several other dé- 
fenses were interposed. The suit was decided upon the first défense. 

Dan W. Lawkr, for libelants. 

Clark, EUer & How, for claimants. 

Nelson, J. The libel is filed to enforce a lien claimed for equipment 
of the steam-boat Glenmont, after the huU was launched, and before any 
trip. The huU of the steam-boat was built, and the propelling power 
put in, under a contract, as I understand the évidence, a month or more 
before the materials, for which a maritime lien is claimed, were fur- 
nished . The terms of the construction contract are not disclosed, but 
the original contract did not include the materials and outfit, a lien for 
which is now asserted. 

The question presented for détermination, and the only one, in my 
opinion, is whether the materials furnished are a part of the original 
construction to complète the structure, and make it a vessel serviceable 
for the navigation contemplated, or was the steam-boat entirely complète 
and adapted for the intended use at the time the materials were furnished 
by the libelants. 

I cannot doubt that the materials furnished were necessary, according 
to the original design, and the steam-boat would not be suitable for the 
navigation intended without the tiller-rope, check-line, bedding, etc., 
included in the libelants' bill of items. The original construction of the 
boat contemplated ail the materials furnished to make the vessel service- 
able from the beginning, and no maritime lien exists. The question 
presented was settled in Ferry Oo. v. Beers, 20 How. 393; Edwards v. 
Elliott, 21 Wall. 632; Eoach v. Chapman, 22 How. 129; Morehead v. Ene- 
quist, 23 How, 494. See 2%e Padfic, 9 Fed, Kep. 120; ne Norway, 3 
Ben. 163; ne Gmnt de Lesseps, 17 Fed, Rep. 460. The EMza Ladd, 3 
Sawy. 619, is not in harmony with the above cases. 

The libel is dismissed, with costs, and a decree so ordered. 
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WbIGHT V. SCHNKIDBB. 

(Oireuii Court, E. D. Missouri, JS. D. November 26, 1887.) 

CoTiBTs— Pedebal Jubisdiction— Citizenship. 

Plaintiff was born in New York, but removed to New Jersey, in 1868, where 
he married, in 1877, and continued to reaide until the death of his wife in 
1880. He then took his children to Scotland. On bis return be located in 
New Jersey, and lived there, boarding, until 1884, when he went to St. Louis. 
His business was contracting for street work, and he secured many important 
contracts there for granité paving. He also formed apartnersliip with de- 
fendant for quarrying granité. He then closed out bis business in New Jer- 
sey, and moved such of his machinery as he could net sell to St. Louis. After 
living there for two years. part of the time in a botel and part with relatives, 
he sued défendant in the fédéral court for dissolution of partnership, alleging 
that he was a Citizen of New Jersey. Held, that the f acts set out establisbed 
a résidence in Missouri, and that tbey were not overcome by a secret purpose 
of plaintiff to return to New Jersey wben his business in Missouri was con- 
cluded at some indeflnite future period. 

In Equity. On plea to jurisdiction. 

John M. Dickson, for complainant. 

Hitchcock, Madill & Finkelnèurg, for défendant. 

Thayeb, J., (omlly.) The case of John G. Wright against Philip W. 
Schneider is submitted on a plea to the jurisdiction. 

Wright, the complainant, representing himself to be a citizen of the 
State of New Jersey, files a bill against Philip W. Schneider for the pur- 
pose of winding up a copartnership alleged to exist between the parties, 
and to secure an accoùnting as to copartnership transactions. The de- 
fendant, Schneider, files a plea to the efiect that Wright is not a citizen 
of the state of New Jersey, but is a citizen of the state of Missouri; and 
that is the sole question to be determined. I hâve looked through the 
testimony bearing upon that issue, and the following facts may be said 
to be practically undisputed, that is to say: It appears that the défend- 
ant was born in the state of New York, and went to réside, as a single 
man, at Orange, in the state of New Jersey, in 1868, and continued to 
réside there until the year 1877. In the year 1877 he was married, and 
after his marriage he removed to Newark, New Jersey, and resided and 
kept house there for about three years, and until his wife died. Subse- 
quently, in the year 1880, he took his two children to Scotland, and 
left them with relatives to be reared and educated. On his return to 
this country he located again at Orange, New Jersey, but from that time 
forward boarded at a hôtel, and continued to board until he came to St. 
Louis, in the winter of 1884, or 1885 — January, 1885, I think the tes- 
timony shows. During the entire period of his résidence in New Jer- 
sey, the oomplainant's business appears to bave been that of a contracter 
for street work, such as street paving, etc. Shortly after his arrivai in 
St. Louis he took at least eight contracts for reconstructing streets with 
granité. The exécution of the contracts would require a very considéra- 
ble period of time, and, according to his own statements as contained in 
v.32F.no.l2— 45 
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the bill of complaint, he also formed a copartnership with the défendant 
Schneider, for the purpose of working an extensive granité quarry in this 
state, and getting out granité blocks for building purposes and street re- 
construction. • The terms of the copartnership, as stated by the com- 
plainant himself, would imply that complainant intended to engage in 
business in this state permanently . A letler, which the complainant wrote 
shortly after the copartnership was formed, also fully warrants the infer- 
ence that he had abandoned his résidence in New Jersey, and intended 
to take up his abode in this state. Furthermore, after ttie partnership 
•was formed, complainant dosed up his business in New Jersey, sold 
what he could of his tools and'machinery, and removed the residue to 
this sta,te. He has since resided in this state, living a portion of the 
time with a relative, and a portion of the time ai a hôtel. For the two 
years preceding the filing of the bill of complaint, complainant does not 
appear to hâve maintained a résidence elsewhere than in the state ôf Mis- 
souri. 

In opposition to the facts above recited, we hâve the statement of the 
complainant that in point of fact it was not his purposè to give up his 
résidence in New Jersey, that his résidence in this state was merely 
temporary, and that he has always intended to retum to New Jersey 
when his business enterprises in this state were concluded. 

From the foregoing statement it is obvions that ail of the eomplainant's 
visible acts fo^r two years or more were indicative of an intention on his 
part tô takë ùp his abode in this state for a period of years. It also ap- 
pears that his actual résidence is in this state. Thèse facts must prevall 
over any secret purpose which he may hâve entertained to retum at some 
indefinite future time to New Jersey and make that state his home. 
The resuit is that the plea to jurisdiction will be sustained, and a decree 
■will be enterèd dismissing the bill. 



Heideckee w. Red Stab Line Steam-Ship Co. 

{Gireuit Court S. J). Nm Tiyrh. November 16, 1887.) 

BBMOTAii OF Catjsbs— Practicb aptbb RemOVAIi. 

An action was begun in New York by complaint, and removed, 14 days 
after service of the complaint, into the United States circuit court, by the 
! défendant, where it was flled. Nineteen days after the flling, a demurrer 
was served, which was refused on the ground that It came too late, where- 
upon a motion was made to compel plaintifE to accept it. Héld, under the re- 
moval statutes, providing " that after the removal the cause shall then proceed 
in the same manner as if priginally commenced in the said circuit court, ' the 
time for answering or demurring had expired; but the motion would be con- 
sidered as an application to open a default, and would be granted. 

Jacob P. Berg, for plaintiflf. 
Biddle & Wardy for défendant. 
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Lacombe, J. This action was begun in the state court by service of a 
summons on March 5th. Défendant, on Màrch 24th, served notice of 
appearance. On April 2d, tlie complaint was. served, and on April 
16th, défendant removed the cause to this court, but did not file the 
record until October 3d. On Ootober 22d, défendant served ademurrer, 
which plaintiff teturned, as served toc late. Upon this state of facts 
two motions çire made, one by the défendant, to compel plaintiff to re- 
çoive the demurrer, and the other by plaintiff, for an assessment of dam- 
ages as upon default. 

The removal statutes provide that, after the pétition and bond are 
filed in the state court, it shall be the duty of that court to accept said 
pétition and bond, and to proceed no fdrther in the matter; and that, 
when the record is entered in the United States circuit court, "the cause 
shall then proceed in the same manner as if originally commenced in 
the said circuit court," 

The plaintiff contends that the time to answer or demur expired on 
April 22d, while the défendant insista that he has 20 days from the 
filing of the record in which to plead, and contends that such is the 
constant praetice. In this he is in error. Such is, no doubt, the rule 
in the eighth circuit, (^Webster v. Orothera^ 1 Dill. SOI;) but in this cir- 
cuit the usual praetice upon entering the record is to obtain an exten- 
sion of the time to plead, and it has never been held hère that where no 
extension is obtained, the défendant has 20 days from the entering of 
the record in which to serve his answer or demurrer. The state pmc- 
tice allows the défendant 20 days in which to détermine whether he will 
answer or demur, and to prépare and serve his pleading. The removal 
act of 1887, requires the défendant to détermine whether or not he will 
remove, and to make and file his pétition and bond in the state court, 
within the same period. Both the time to remove and the time to plead 
are thus, up to the date of removal, running against the défendant. 

When the record is entered in this court, "the cause shall then pro- 
ceed in the same manner as if it had been originally commenced in th? 
said circuit court." If it had been originally commenced in this court, 
the time to answer would begin to run against the défendant when the 
complaint was served, and would expire in 20 days. In view, however, 
of the fact that intermediate the filing of the pétition and bond, and the 
entering of the record, there was no court in which the pleading might 
be rightlj' filed, that interval should not be counted as part of the 20 
days. The application of thèse rules to the présent case would leave the 
défendant six days after entering the record, in which to serve his an- 
swer; 14 days of his 20 having passed before removal. The demurrer 
■was, therefore, served too late. 

The application to compel the plaintiff to receive the pleading may, 
however, be treated as a motion to open the default, and as such will be 
granted upon defendant's stipulating to accept notice of trial for this 
term ; the caae to be set on the October calendar of common-law demurrer?. 

The motioii to assess damages is denied. 
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Manley V. Olney. 
(Oireuit Oowt, W. D. Miehigan, 8. D. November 23, 1887.) 

1. RemovaIi oï Causes — Act op Mabch 3, 1887— Repbal of Fobmbs Rights. 
• Défendant pleaded to a déclaration in February, 1887, and in May flled bis 

pétition for removal into a fédéral court. The aot of congress of Marcb 3, 
1887, in référence to tbe jurisdiction of the circuit courts of tbe United States, 
repealed tbe act of 1875, under wbicb this case was, at tbat time, removable, 
and provided tbat pétitions for removal must be flled at tbe time of plead- 
ing. Held, tbat tbe case must be remanded. 

2. Bamb— Jurisdiction— Power of Congbess. 

The jurisdiction of tbe fédéral courts in cases between citizens of différent 
States arises primarily under the constitution of the United States, but this 
lurisdiction is conferred by grant from congress, wbicb may grant or with- 
bold jurisdiction over removal cases. 
8. Samb. 

The right of a citizen to remove a case into a fédéral court is not a vested 
right of property. The rules of statutory construction when vested rights 
are concerned do not apply when the jurisdiction of a fédéral court to enter- 
tain a removal case has been eut ofC by act of congress. 

On Motion to Remand lo state court. 

George M. Buch, {Charles S. May, of counsel,) for plaintiff. 

Spafford Tryon, {George S. Clapp, of counsel,) for défendant. 

Sevebens, J. This is a motion to remand a case which has been 
brought hère by removal from the circuit court for Van Buren county. 
The suit was commenced by summons, which was served on the défend- 
ant on the twenty-eighth day of December, 1886. He appeared in that 
court January 7, 1887. Déclaration was filed January 22, 1887, and 
the défendant pleaded thereto on the nineteenth day of February, 1887. 
The pétition for removal was filed May 2, 1887. 

The motion involves the construction of the act of March 3, 1887, ia 
référence to the jurisdiction of the circuit courts of the United States, 
and the application of that act to cases then pending and in which plea 
had been already filed, but which were at that time removable under 
the previous act of 1875. The substantial ground taken by the plaintiff 
in support of the présent motion is that the law of 1887 repealed thelaw 
of 1875 in regard to the right of removal, and altogether supplanted it, 
and inasmuch as the law of 1887 did not give the right of removal, be- 
cause the plea was alreàdy in, sueh right was gonej and that the resuit 
was to eut off the right of removal as to ail cases in that situation, when 
that right rested on the sole ground of diverse citizenship. And anom- 
alous as such a conséquence is, I cannot see any escape from it. Section 
6 of the act of 1887, in plain terms, repeals the act of 1875, and then 
goes on by proviso to make a saving of ail cases then pending in the 
United States courts, whether brought there by removal or originally 
instituted in those courts. This express repeal, taken in connection with 
the saving clause, seems to me to exclude the right to remove into this 
court any case upon the footing of the act of 1875, after the passage of 
the act of 1887, and that thereafter removals could only be had upon 
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the conditions of the later act, the third section of which provides that 
the pétition must be filed at the time of pleading. It is the settled rule 
that if a law conferring jurisdiction is repealed without any saving of 
pending caâes, jurisdiction over such cases is gone. Insurance Co. v. 
Ritchie, 5 Wall. 541; Ex parte McCardk, 7 Wall. 514; U. S. v. Tynen, 
11 Wall. 88] BaUroad Oo. v. Orant, 98 U. S. 398. And this rule ap- 
plies with increased force where there is an express saving of some cases 
which would otherwise be swept away by the repeal. 

It is contended that the act of 1887 should not be construed retro- 
spectively so as to eut off rights which had already accrued; and the 
familiar rule of statutory construction in that regard is cited and relied 
upon. Murray v. Gibson, 15 How. 421; Dash v. Van Kleeclc, 7 Johns. 
499. The rule is a good one when there is opportunity for ils applica- 
tion. Under the act of 1875 it vvas held that pending cases were saved 
where the first term at which the trial could be had meant the first term 
after the passage of the act at which trial could be had, and it could 
apply to pending cases without departing from the language of the act, 
or importing anything into it. There the fulfiUment of the condition 
for removal would happen after the passage of the act. Renmval Cases, 
100 U. S. 457; and especially the Circuit Casea, cited at p. 473. 

Hère the case is différent. The condition, nainely, the filing péti- 
tion for removal at the time of pleading, does not and could not happen 
while the law of 1887 is in eflfect. This law can only be applied to cases 
coming within its provisions. 

It is argued for the défendant that the jurisdiction of the fédéral 
courts in cases between citizens of différent states arises under the con- 
stitution of the United States, and the inference is drawn that the right 
of a non-residènt to hâve his case tried by a fédéral court is a constitu- 
tional one, and that congress, while it might regulate, could not alto- 
gether take it away. If the premises were Sound, the conclusion would 
very likely foUow; but they are involved in a inistake. It is true that 
the primary source of jurisdiction in thèse courts is found in the consti- 
tution, but it is directly conferred through the piedium of congress by 
grant thereof, and is conferred with such limitations and exceptions as 
the congress shall prescribe, when creatiug the courts and defiuing their 
authority. Many cases in the suprême court reports bave explained 
this, and the doctrine was restated at the circuit in Harrison v. Hadley, 
2 Dill. 229. Congress may, therefore, grant or withhold altogether ju- 
risdiction over removal cases. The jurisdiction which it has power to 
grant it has power to withdraw. If the right of removal was a vested 
right of property, quite différent considérations would apply. But it is 
not so. It is simply a privilège of having the case tried in some other 
than the state tribunals. There is no property in it. It is certainly 
trùe that this conclusion leaves a chasm in the law into which such casea 
as the présent must fall; but that is a matter which was for the con- 
sidération of congress, and I do not see how the courts can remedy the 
difiBculty without judicial législation. 

An order must be entered, remanding the case to the state court. 
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BoiIBKE, Treasurer^ etc., i«j. Amison, Président, etc., and others. 

{Circuit Court, s. D. Nm . York. December 1, 1887.) 

CouETS— Fbdebal jTrçiSDiCTiON— AcT OF Maech 8, 1887. 

The àct Ot congress of March 3, 1887, concerning United States circuit 
courtSi provides that no civil suit shall be brought by original process or pro- 
ceeding in any district except, th,at wliereof défendant is an inhabitant, but 
that, where iurisdiction is founded only on the fact that the action is between 
citizens of dïfEerent states, suit shall be brought only in the district of the 
résidence of either plaintiff or défendant. Held that,^ under thèse provisions, 
the process of such courts will not run throughout the United States, except 
in the particular cases, and to the extent provided by Bev. St. U. S. § 738. 

■Jïesa <fc TbiCTiaend, for Bourke. 
Roger Fmter,îov kraSso'n. 

LacoMbe, J. This is an action brought against tliree défendants, re- 
siding, respectively, in Illinois, Tennessee, and Washington, D. C. Serv- 
ice has been madè upon each of them at his place of résidence, and mo- 
tion is now ihade to set aside service of process on the ground that it is 
made without the circuit in which the action was commenced. 

In the act of March, 1875, it was provided that no civil suit shall be 
brought bèfore the circuit court against any person by original process or 
proceeding in any other district than that whereof he is an inhabitant, 
or in whiçh. he shaU be found at the time of serving such process or com- 
mencing sUch proceeding, except as thereinafter provided. In the act 
of March, 1887, the words "in which he shall be found at the time of 
serving such process or commencing such proceeding" are omitted. In 
the same section, however, thére is inserted the folio wing clause: 

"But where the jurisdiction is founded only on the fact that the action is 
between citizens of différent states, suit shall be brought only in the district 
of the résidence of either the plaintiff or défendant. " 

The plainliff contends that the language of this clause not only confers 
jurisdiction upon the circuit court of either district over a suit wherein 
the plaintiff and défendant réside in différent districts, but that it also 
allows process of such court to be served outside of the district. Whether 
the first of thèse propositions is or is not sound need not be now deter- 
mined; whatever may bave been the intention of congress as to the con- 
ferring of jurisdiction, there is not sufficient warrant in the inserted words 
for the claim. that the process of the circuit courts should henceforth run 
throughout the United States, except in the particular cases, and to the 
extent alréady provided for in section 738. Sô extensive and extraor- 
dinary à grant of power is not to be spelled out from words which are 
susceptible of reasonable iaterpretation without being held to effect so 
radical a change in existing law. 
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LooKouT Mountain R. Co. v. Houston à Co. and others. 

{Circuit Court, E, D. Tennessee. November 14, 1887.) 

Ebmoval of Causes— Timb of Application — Acr dp Mahch 8, 1887. 

Défendant, his demurrer to the bill having been overruled on appeal by the 
Buprenje court of the state, flled hls pétition for removal, April 13, 1887, on 
the grounds of (1) citizonship, and (3) local influence and préjudice. Held, 
that, the application came too late, the act of March 8, 1887, requiring péti- 
tions for removal on the flrst ground to be flled at the term to which the case 
is reiurhàb'.e, and those on the second ground "before trial," and the hearing 
and détermination of a demurrer being a "trial," within the meaning of 
that act. 

On Motion to Remand. 

Goree & Landrv/m, for complainants. 

Cooke, Olift & Gooke, for respondents. 

Kky, J. This cause cornes hère by removal from the chancery court 
of the state, and a motion has been made to remand it. The pétition 
for removal is on behalf of two of the défendants, who set up two rea- 
sons for removal: 

Flrst. "That petitioners were both, at the time of bringing the suit, and 
stiU are, citizens of the state of Ohio; and that they are the only material de- 
fendants; and that ail the complainants are, and were at the timô of fliing 
said bill, résidents of différent states from petitioners;" and, second, "that 
they hâve reaaon to, and do believe, that, from préjudice and local influence, 
they will not be able to obtain justice in the atate court/' 

It is not necessary for both causes of removal to exist in order to au- 
thorize it. One is sufBcient, if it be valid. It appears from the record 
sent hère from the state court, that a demurrer was filed in that court 
by the petitioners for removal, upon various grounds going to the entire 
bill of complaint; that the demurrer was sustained by the chanceiy court, 
and the bill dismissed, from which decree an appeal was taken to the 
suprême court of the state, which reversed the decree of the chancellor, 
and sent the cause back to the chancery court to be proceeded with. 

It is most palpable that the cause is not removable under the act 
of March 3, 1875, the suprême court having decided time and again 
that the hearing of a demurrer is a "trial," within the meaning of said 
act. AUey v. Nott, 111 U. S. 472, 4 Sup. Ct. Rep. 495; Scharff v. Levy, 
112 U. S. 711, 5 Sup. Ct. Rep. 360; Gregory v. HarOey, 118 U. S. 742, 
5 Sup. Ct. Rep. 743; Laidly v Huntington, 121 U. S. 179, 7 Sup. Ct. 
Rep. 855. Moreover, the application for removal in this cause was filed 
April 12, 1887, and falls under the provisions of the act of March 3, 
l887, which says in cases like the one under considération — 

"He, the petitioner, may make and file a pétition In said suit in such state 
court at the time, or any time before the défendant is required by the lawa 
of the state, or the rule of the state court in which suit is brought, to answer 
or plead to the déclaration or complaint of the plaintifC, for the removal of 
such suit into the circuit court." 
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The act of 1875, which has passed into the décisions of the suprême 
Dourt of the United States, requires that the pétition for removal be filed 
" before or at the term at which said cause could be first tried, and be- 
fore the trial thereof." The act of 1887 demands an earlier application 
for removal; one niade at the term at which the case is returnable, in- 
stead of at the term at which it is first friable. It is very évident that 
iii.this aspect of the cause the application for removal comes too iate. 

It remains to détermine whether the allégation as to local influence 
and préjudice brings the cause hère. The act of March 2, 1867, pro- 
vides that for such cause removal may be had on pétition filed "at any 
time before the trial or final hearing of the suit." The act of 1887 says 
that the application for removal may be filed "at any time before the 
trial thereof." The words "or final hearing" are omitted. The act of 
1875, so often construed, says the pétition for removal may be filed "be- 
fore or at the term at which said cause could be first tried, and before 
the trial thereof." Each act has the words "before the trial thereof." 
The évident intent of congress in the act of 1887 was to diminish and 
discouràgelitigation in, and curtailthe jurisdiction of, the fédéral courts, 
and when it omitted from that act the words " or final hearing," it meant 
lo place removals which had been provided for on account of préjudice 
and local influence in the same category as removals under the act of 
1875. If the hearing and détermination of a demurrer be a trial in one 
case, it must be a trial in the other ; such a conclusion seems inévitable. 

In the view of the matter taken, it becomes unnecessary to construe 
what is to be understood by this language of the act of 1887: 

"When il; shall be made to appear to said circuit court that, from préjudice 
or local influence, he wil) net be able to obtain justice in the state court." 

It is not stated how it is to be made to appear; whether the circuit 
court is to institute and conduct an inquiry to ascertain the fact, or 
whether it is sufficient that it appear by pétition and affidavit, as under 
the act of 1867. Indeed it does not appear from the language of the 
act of 1887 that the state court is permitted or authorized to take any 
part in the removal, or is even to be advised in regard to it; but the 
whole matter is to be left to the judgment of the circuit court, to which 
the application of removal should be made. The third section of the act, 
while it stipulâtes "that whenever any party entitled to remove any suit 
mentioned in the next preceding section * * * may make and file 
a pétition in such suit in the state court" at or before the return term, 
excepts "such cases as are provided for in the last clause of said second 
section." It is not very clear what is embraced in the term "last clause" 
of the section, but a sensible interprétation of the term would be, it seems 
to me, that it included that part ôf the section which provides for the re- 
moval of suits upon the grounds of préjudice and local influence. Per- 
spicuity is not a characteristic of the act of March 3, 1887. 

Let the cause be remanded. 
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Spies V. Chicago & E. I. R. Co. 

(CireuU Court, 8. B. Nm York. November 24, 1887.) 

Removai. CI' Causes— Pi-BA — Jtjrisdictio» of Court. 

Au Illinois corporation was sued in the suprême court of New York, and 
the cause was removedto the fédéral circuit court for the Southern district, 
whereupon défendant flled a plea alleging that the court had no jurisdiction, 
or, if it had, that it ought not to exercise it, for the reason that the cause could 
be tried with greater convenience in the courts of Illinois, ffeld that, as no 
controlling authority appeared to warrant such a proceeding, the plea should 
be overruled. 

Plea in Ekjuity. 

John W. Weed, for complainant. 

AvstenO. Fox, for défendant. 

CoxE, J. The complainant is a citizen of New York. The défend- 
ant is an Illinois corporation. The action was commeneed in the au- 
tumn of 1886 in the suprême court of this state. The complainant, 
who is the owner of income bonds issued by the défendant, the par 
value of which is $62,500, seeks to compel an accounting from the de- 
fendant of its net earnings, and the application thereof to the payment 
of the interest upon his bonds; he also asks for an injunction restraining 
the disposition of the earnings until the interest is paid. The défend- 
ant, having entered a gênerai appearance, and removèd the cause to this 
court, demurred, upon the theory that the trustée under the mortgage 
given to secure the complainant's bonds was a necessary party. The 
demurrer was overruled. 30 Fed. Rep. 397. Subsequently the de- 
fendant filed an answer on the merits, and also a plea disputing the ju- 
risdiction of the court, upon the ground that the défendant is a foreign 
corporation, having no property, and transacting no business, in this 
district. 

Upon the argument of the plea the counsel for the défendant admitted 
that this court has jurisdiction of the subject-matter of the suit, and of 
the person of the défendant. Sèe Robinson v. Stock-Yard Go., 12 Fed. 
Rep. 361; Jones v. Andrews, 10 Wall. 327; Block v. Railroad Co., 21 
Fed. Rep. 529; Kdsey v. Railroad Co., 14 Blatchf. 89; Gracie v. Palmer, 
8 Wheat. 699; Flanders v. Insurance Co., 3 Mason, 158. But it is con- 
tended by the défendant that, although the court has the power to dispos© 
of the cause, it may, in its discrétion, send the parties to the courts 6Î Illi- 
nois, where the questions at issue can be more conveniently and properly 
determined, and that this discrétion should be exercised. The assertion 
that the cause can be tried with greater convenience in Illinois is vigor- 
ously dispùted by the complainant. 

As this court has in several similar instances retained jurisdiction, and 
as no controlling authority has been cited sustaining the view of the de- 
fendant, it is thought that the plea must be overruled. The answer al- 
ready filed may stand. 

It is of coursé unnecessary to pass upon the complainant's objection 
■ that the défendant, by answering upon the merits, waived it» plea. 
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United States ex rd. Hill v. Judges of Scotlànd County. 
{Gvreuît Goiirt, E. D. Missouri, M. B. October 31, 1881) 

COOBTâ^CONFLICT OF StATB AND FbBBBAL — ^LeTT OP TaX— COtTNTT BONDS. 

Judgment went against a Missouri county on certain railroad aid bouds is- 
sued by it, ànd the holder applied for inànaamua to compel a tax levy to pay 
the judgment. The countyjudges returned that they had already levied the 
•UBual tax; that there was no law, eitherwhen the bonds were executed or 
■when the writ was served, authorizing a spécial lery ; that the judgment could 
only be paid by warrants drawn on the treasury, payable ont of the usual 
county taxes; that there were no funda, and that if they obeyed the writ they 
would be guilty of a misdemeanor under the laws of the state. As a matter 
of fact, when the bonds were issued tljerewas alaw(Wag. 8t. Ed. 1872, p. 306, 
§ 31) authorizing counties to "levy a spécial tax to pay the interest on suoh 
bonds, or to provide a sinking fund to pay the principal." In addition, the 
county courts tjien had a gênerai power"to audit and aettle ail demanda 
against the county, " and "to levy sach sums as were annùally neceasary to 
defr^y the expenaes o£ the county. " Wag. St. 441, § 9; page 1193, § 165. 
IIel4,^\3iaX the return was insufflcient, the judgment having determined the 
validity of the bonds, and the rights of the holder being flxed by the laws in 
force ax the date of issue, and any order made in the case by the fédéral court 
being {Simple protection to the county judges. ^ 

Mmdomus to Compel the Levy of a Spécial Tax by the countyjudges 
ofScq}lai^4 co'i'ïty- ,, Oi^'isinurrer torespondent's return. 
F. T. flvghea and John A. OveraU, for relator. 
J3'. r^. Ciwinm£fAom, for respondents. 

Thayer, J., (prally.) In cases 1163 and 1287, Consolidated, ( Uhtted 
States ex rd. William ÈiU v. ScoUand County,') the demurrer to the respond- 
ent's return to; the alternative writ pf mandamiis will be sustained. In 
this case,, oinitting the introductory parts of the return, the respond- 
ents say: 

"That at the. date of the exécution of the bonds on which the judgment in 
the çaae wras rendered, there was no law of the state of Missouri, and is no 
law àt the présent date, authorizing them to levy any spécial tax for the pur- 
pose of paying tjié judgment, orfbr.the purpose of paying the bonds." 

They say further: 

"Thatj in-^ay, 1887, they leyied & tax, for county purposes, of flve raills 
upon each pne hundred dollars of an aasessed valuation of less than two mil- 
lion. dollars, ànd that their predecéssorâ had levied a similar tax in previous 
yéàrsf j that, uhder the state laws now ànd heretofore in force, the relator's 
judgment c(an only be paid by warrants dràwn on the county treasury, paya- 
ble outof taxes levied for county :purpoaes, and that the treasurer has no 
funds, and that the resuit would be, if they obeyed the writ, that they would 
be guilty of grave crimes and misdemeanors, under the laws of the state of 
Missouri." 

; This part of the return is obvipusly an insufficient plea to an alterna- 
tive writ isgujed toenforce thepaynjentof a judgment against theicounty. 
For the most part, it is a mère récital of the construction placed by the 
r(!spoiïdents upon certain gênerai laws of the state, which the court is 
bound to.take notice of, as w^l, aa to construe. It would bave been 
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more appropriate to hâve moved to quash tlie alternative writ, if the 
reasons stated in this part of the return are valid reasons why the per- 
emptory writ should not issue. The judgment already rendered déter- 
mines the validity of the bonds' merged therein for ail the purposes of 
a proceeding by mandarmts to enforce its payment, and that judgment is 
not open to an attack In this supplementary proceeding, although the 
respondents were not county judges when it was rendered. That prop- 
osition is settled beyond cavil in the cases of Supervisora v. U. S., 4 
Wall. 435, and Mayor v. Lord, 9 Wall. 409. 

The bonds being valid, and it having been necessarily so determined 
before the entryof the judgment, there is no doubt whatever that.under 
the laws of the state, as they existed when the bonds were negotiated, 
the county court had ample authority to levy a tax to any amount to 
pay the same. The suprême court of Missouri, in the case of State v. 
Shortridge, 56 Mo. 130, (as I understand the décision,) so held: citing sec- 
tion 34, p. 429, Rev. St. 1855, which remained the law, as the court 
say, until after 1874, and untilafter the date of the issue, of thèse bonds, 
and appears as section 21, p, 306, Wag. St. (Ed. 1872.) In Ralk Oo. v. 
U. S., 105 U. S. 736, it was also held that the railroad charter, under 
which thèse bonds were issued, conferred ample power to levy a tax 
for their payment. Furthermore, at the time thèse bonds were issued, 
the cou'nty courts had a gênerai power " to audit and settle ail demands 
against the county," and "to levy such sums as were annually neces- 
sary to defrfey the expenses of the county." Wag. St. § 9, p. 441, 
and section 165, p. 1193. If the county court had power to levy a tax 
to pay the bonds when they were issued, that power has not been, and 
could not be, subsequently withdrawn, so long as the bonds are out- 
standing a;nd,unpaid, as has been many times held. Van Hoffman v. 
Gity of Quincy, 4 Wall. 535; Oity oj Gnlena v. Amy, 5 Wall. 705; Su- 
pervisoTsy. U. S., 4 Wall. 435; Butz v. (My of Muscatine, 8 Wall. 575; 
Eiggs y. Johnson, 6 Wall. 184; and numerous other cases. 

In the face of thèse décisions, it is idle for the plaintiffs to say that 
they bave no poWer to levy a spécial tax to pay the judgment, or to say 
that they made a levy of five mills on the dollar in May last, for county 
purposes, and can make no further levy. It is not shown whether the 
rate of taxation for county expenses for 1887 had been fixed before the 
alternative writ was served, but if it had been, no reason is perceived 
why an additional levy to pay the judgment might not hâve been or- 
dered and extended on the tax-book. The laws of this state (sections 
6805 and 6806, Rev. St. 1879) simply direct the county judges to fix 
the rate of county taxation " as soon as may be after the assessor's book 
is corrected and adjusted." Sections 6710 and 6731 of the Revised Stai- 
utes of Missouri, 1879, provide, in substance, that a failure to deliver the 
assessor's book in time to the county court does not invalidate the assess- 
ment, and that the levy is not invalidated by any informality in making 
the assessmçQt or the tax-list, or on account of the assessment not being 

>See 25 Fed. Eep. 895. 
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completed within the time required by law. The provisions in the stata 
reVenue law as to the time when the various aotà shall be done, seem to 
hâve been made by the statuts merely directory. But, however this may 
be, an order of this court, made in a case that is clearly within its juris- 
diction, is, I apprehend, ample protection to the défendants. Eiggs v. 
Johnson, 6 Wall. 193. 

The balance of respohdent's return merely repeats two of the pleas 
contained in the second amended answer on which the case was orig- 
inally tried, and contains matter tending to show the invalidity of the 
bonds. Those pleas were either held bad in point of law, or the proof 
failed to support them, and it matters not which was the case, as the 
validity of the bonds cannot be retried in this proceeding. Sv.permora 
V. U. S., supra; Mayor v. Lord, supra. 

The demurrer will therefore be sustained. 



HiLL V. SCOTLAND CoUNTY CoUET. 
(Où-eutl Court, K D. Missouri, E, D. November 11, 1887.) 

1. Courts— Mandate fbom Fbdbkai. Coubt— Injunction by Statk Coubt. 

The United States circuit court had, by a peremptory writ of mandamus, 
oompelled the judges of the county court to levy a tax to pay a judgment 
against the county. Afterwards an action was brought in a state court, and 
the collection of the tax was enjoined. Held, that the action of the state court 
was an unwarranted interférence with the United States court, and f urnished 
no défense to a peremptory writ of mandamiia by the United States circuit 
court to compel the collection of the tax. 
3. Samb— Mandate vbom Fedbbal Court — Tax Lbvt— Validity of Bonds. 

In his answer to an alternative writ of mandamus to compel the county 
clerk to show cause why he should not make a supplemental ta* Ust, and ex- 
tend thereon for collection certain taxes levied to pay a judgment on certain 
bonds of the county, he pleaded that the bonds had been adjudged invalid. 
Held, that this was no défense to the issuance of a writ of mandamus af ter a 
judgment on the bonds had been obtained. 

Demurrer to Retums. 

John H. OveraM and F. T. Hughes, for relater. 

H. A. Cunningham, for respondent. 

Thayee, J. , (orally.) I bave examîned the return fîled by James R. 
Nesbitt, county clerk of Scotland county, and also the return filed by 
Joël Ewing, collector of Scotland county, to an alternative writ of mcm- 
damus issued in case No. 2,610, oîHUlv. Scotland Go., which commanded 
the county clerk to make out a supplemental tax book, and extend therein 
certain taxes that were levied by the county court of Scotland county on 
August 30, 1887, and which commanded the county collector, when 
the taxes should hâve been so extended, to proceed with the collection of 
the same. 
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Now the only reason assigned by the county clerk why he should not 
make out the supplemental tax book and extend the taxes therein is 
that he was enjoined by an order of the circuit court of Scotland county 
from so doing on the sixteenth day of September last. The only reason 
assigned by the county collecter for failing to obey the writ is that he 
was enjoined at the same time from collecting those taxes, and further- 
more, that he cannot proceed to coUect the taxes until he is furnished 
with the tax book, and that the county clerk bas been enjoined from 
furnishing such tax book. The force of the reasons assigned by thèse 
officers wh'y they should not obey the command of the alternative writ, 
and also the order of the county court, or rather the want of force in the 
reasons assigned, is demonstrated by the folio wing statement of facts: 

Judgment was rendered in this case on the thirty-first of March, 

1886, against Scotland coUnty, and a peremptory writ oi mandamus was 
awarded against the county judges of Scotland county, to compel them 
to levy a tax to pay that judgment, on the twenty-seventh day of April, 

1887. In accordance with that writ, the county court ordered a levy 
of 14 mills on the dollar upon ail the taxable property in the county, 
on the thirtieth of August, 1887, and by the same order direct ed the 
county clerk to make out a supplemental tax book, and extend the tax 
levied therein, and also directed the county coUector to proceed and col- 
lect the taxes, and account for them as other taxes are accounted for. 
On the fifteenth of September, 1887, a suit by the state of Missouri at 
the relation of John B. Mudd, prosecuting attorney of Scotland county, 
against the county clerk, county collecter, and county judges of Scotland 
county, was filed in the circuit court of Scotland county; and in that 
proceeding, on the sixteentli of September, an injunction was awarded 
against ail the défendants, against extending the taxes on the supple- 
mental tax book, and against collecting the tax of 14 raills on the dol- 
lar, which had been levied on the thirtieth day of August preceding. 

Now, obviously the proceeding in the state court on September 15, 
1887, was a direct and unwarrantable interférence with the process of 
this court, as was held more than 20 years ago in the case of Riggs v. 
Johnson, 6 Wall. 194, and also in the case of U. S. v. Silvennan, 4 Dill. 
224, nearly 10 years ago. If the reasons alleged in the bill filed in the 
state court were sufficient reasons why a levy should not hâve been 
made, or a tax extended on the tax book, they should bave been urged 
in this court when the writ was granted against the county judges ; and 
if overruled, an appeal should bave been taken to the United States su- 
prême court. That was not done. The writ became final, and there- 
after it could no more be interfered with by a state court than a writ of 
exécution issuing from this court; and it makes no différence in this 
proceeding that the county clerk and county coUector were not natned in 
the peremptory writ issued against the county judges. They were county 
officiais on whom the writ necessarily operated, because the tax ordered 
to be levied and collected could only be coUected through their agency, 
acting under the orders of the county court. An injunction obtained 
against the county clerk or county collector oîone would bave been an un- 
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àuthorized interférence with the process of this court, in so far as it sought 
to preveiit the collection of the tax which this court had ordered. But 
in point of fact, the county judges were also embraced in the restraiuing 
order. The case has been argued for the respondents aâ if they had in 
this proceeding pleaded, in their return to the writ, the identical mat- 
ters relied upon in the bill filed in the state court to obtain an injunc- 
tion. But it will be observed on an inspection of the return that they 
hâve pleaded no such matters. They hâve planted themselves squarely 
on the ground that the injunction in the state court, no matter upon what 
ground it was granted, is a sufEcient reasoù why a peremptory writ ought 
not to issue in this case. That plea, as it has been settled for years, is 
untenable. 

' The county clerk files an additional plea, to the eflfect that the bonds 
upon which the judgraent in this caje was obtained hâve been adjudged 
to be invalid in a proceeding or in a suit brought in the state court, 
which judgment, it is claimed, is binding upon the plaintiff in this case, 
bècause he was not an innocent purchaser of the bonds. That would be 
a good défense to a suit upon the bonds, but, as has been repeatedly 
held, especially in the case of Rails Go. v. U. S., 105 U. S. 734, it is 
not a défense which can be urged against the issuance of a writ of maifi- 
damus, after a judgment on the bonds has been obtained. The same 
point arose in a case decided in this court but the other day, against 
county judges of the same county. IRK v. Judges of County Court ofScoU 
kmd Co.,ante, 714, (1153 and 1287 Consolidated.) 

The resuit is that the return in this case, No. 2.610, does not assign 
any sufficient reason why a peremptory writ should not issue; and the 
same is true of the retums filed in each of the folio wing cases, which were 
submitted at the same time, viz. : Nos. 2,611, 2,612, 2,613, and 2,614. 
tn ail those cases, therefore, the demurrer to the respondents retums will 
be sustained. 



Leavekworth and others t>. Pepper and others. 

{Oireuit Court, E. D. Missouri, B. D. November 2, 1887.) 

BQTnTT—PLBADis&— Information AND Belibp. 

A bill in equlty by the grandchildren of the grantor în an absolute deed, 
praying to hâve a constructive trust imposed upon the grantee in the convey- 
ance, on the ground that the grantor was wanting in mental capacity when 
Bhe executed it, and waj induced to sign it by the fraudaient représentations 
of the grantee's husband, is not demurrable because the allégations in the 
cfaarging pài-t> as td such représentations, are made upon information and be- 
lief only, 

- In Equity. On demurrer to the bill. 
' Dyer, Leè & Ellis, for complainants. 
Hough, OveraU & Judson, for respondenta. 
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Thayer, J., (orally.) In the case of Leavenworth agaiust Pepper and 
others, a proceeding in equity, there is a gênerai demurrer to the bill of 
complaint by certain of the défendants. The bill is filed by certain 
grandchildren, heirs at law of bne Esther Leavenworth. It allèges, in 
substance, that Esther Leavenworth, in 1879, was theownerof four par- 
cels of real estate in the city of St. Louis; that she waa at that time fee- 
ble in body and mind, and unable to make a valid convej'ance; that she 
"was living with her son-in-law, who was acquainted with her condition, 
and tooK advantage of it, and induced her to make a conveyance of thèse 
four parcels of real estate to his wife, representing at the time that, in 
case bf the grantor's death, the property could be more readily divided, 
and that bis wife, the gràntee, would hold the property in trust for the 
heirs at law of the grantor; that thereafter Esther Leavenworth died , when 
the son-în-law, contriving to cheat and defraud the heirs at law, induced 
his wife to sell one of the parcels of property for the sum of $2,500, which 
sum he appropriated; and further induced his wife to place a mortgage 
in the suin of $7,500 upon the remainder of the property, the proceeds 
of which haort^ge he ^so appropriated. There is a prayer for spécial 
relief of various kinds, and also a prayer for gênerai relief. 

Now, unquestionably, upon the state of fects presented by the bill, the 
■court would be authorized to enter a decree declaring that the convey- 
ance made in 1879 was a conveyance upon trust for the heirs at law of 
the grantor, Esther Leavenworth, and âwarding them such further inci- 
dental relief as would foUôw from that adjudication. There is nb défect, 
therefore, iii the substance of the bill. The particular point of objection 
made is that in the charging part of the bill, where it is alleged that 
Mrs. Leavenworth was in a feeble condition of mind and body, ahd in- 
capable of màking a valid conveyance, and in that part of tbe bill whéte 
it is charged that she was induced to make the conveyance by représen- 
tations that the grantee would hold the property in trust for thé heirs' at 
law, the allégations are only made upon information ahd belief. This 
is supposed to be good reason why the défendants should not bé calléd 
upon td answër the bUl. ' 

I think that position is untenable. If the court waS asked to graût 
-any interlocutory orders, such as to issue an injunction against makîng 
sales of any of the property pending suit, or if it was asked to appoint a 
receiver of the property pending the litigation, the court would look at 
the charactëf' of the avérments, and finding that they were only made 
upon information and belief, it would probably refuse any suéh interloc- 
utory orders; but the fact that thèse avérments are made upon informa- 
and belief is no reason, in my judgment, why the défendants should nbt 
answer the MU; 

The demurrer will therefore be overruled, and the défendants will be 
required to answer by the December rules. 
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Wyman V. Lancabter and others. 
{(Mrcuit Court, E. D. Missouri. November 20, 1887J. 

1. Cabeiebs— Lien for Freight-t-Retention of Goods in Ccstom-House— 

Action to Rbcover. 

In order to recover property held by a collector or other customa' ofBcer 
nnder Rev. 8t. tT. S. § 3981, which provides that whenever the collector shall 
be notifled of a lien for freight on any goods imported he shall hold the same 
until it is shown that the freight bas been paid or secured, the consignée 
sbould flrst tender the amount of freight he admits to.be due, and if declined 
he should tender a sufflcient bond conditioned to pay ail freight that may be 
found to be due or that may be adjudged due by any court of compétent jii- 
risdiction. Should this be declined, proof of thèse tenders should be made to 
the collector; who, if he flndsthe bond adéquate tû secure the carrier, should 
release the goods .on. the deposit with him, for the use of the carrier, of the 
bond originally tendered. 

2. Same. 

In an action to recover property held by a collecter of customs or other 
customs oflacer under Rev. St. U. S. § 3981, providing for the détention of 
goods upon 'which the carrier has a lien for freight, and arbitrarily detained 
by him after tender of a sufflcient bon'd for the security of the carrier, the pé- 
tition should show ail the steps taken to secure a release of the property, in- 
cluding the tender of freight, the tender of the bond, aud the proof of thèse 
facts bef ore the collector. 

John M. Holmes, for plaintiff. 

Thos. F, Bashaw, U. S. Atty., for défendants. 

Thayer, J., (^oraMy.) In this case a question arises as to the duty of 
a collector of customs when he is in possession of property imported from 
abroad on which ail of the duties due the United States hâve been paid, 
and a controversy arises between the consignée of the goods and the car- 
rier who has transported them from the sea-coast in bond, as to the 
amount of the freight that is due for such transportation. The statute 
relating to the subject is as foUows: 

"Section 2981. Whenever the collector or other chief officer of the customs 
of any port shall be notifled in writing by the owner or consignée of any ves- 
selor vehicle arriving from any foreign port, of a lien for freight on any mer- 
chandise imported in such vessel or vehicle and remainlng in his custody, such 
oflScer may refuse the delivery of such merchandise from any public or bonded 
warehouse, or other place in which the same shall be deposited, until proof 
to his satisfaction shall be produced that the freight due tliereon has been paid 
or secured i but the rights of the United States shall not be prejudiced thereby, 
nor shall the United States, or its officers, be in any manner liable for losses 
conséquent upon such refusai to deliver." 

It is perfectiy cleaf , in view of that section, that if the consignée does 
not pay the freight, or offer to secure it, that it is the duty of the col- 
lector to retain the goods in his possession to secure the carrier's lien. 
It is equally clear, in ipy opinion, that it is the duty of the collector to 
deliver the goods when the freight has been tendered, or in the event of 
a controversy as to the amount, when the amount claimed by the carrier 
has been duly secured. A practical diflSculty arises in cases of this kind 
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where the consignée and carrier disagree as to the amount of the freight. 
The law makes no provision as to the kind of security to be given, — 
whether it shall be a bond, or a money deposit; nor does it authorize 
the collector to take a bond in any sum or form. My judgment is that 
in a case of this character the consignée should, in the first instance, 
tender to the carrier the amount of freight he admits to be due. If the 
same is declined, a sufBcient bond should be tendered the carrier by the 
consignée, conditioned to pay ail freight that may ultimately be found 
to be due, or adjudged to be due in any court of Compétent jurisdiction. 
If the carrier, on the tender of such bond, will not consent to the deliv- 
ery of the goods, but insists upon their being held by the collector, then 
proof of such facts— that is to say, proof of the tender of the freight ad- 
mitted to be due, and proof of the subséquent tender of a bond to the 
carrier^should be made to the collector; and if he is satisfied that the 
bond tendered is adéquate to secure the carrier, he should deliver the 
goods on the deposit with him, for the use of the carrier, of the bond 
originally tendered to the carrier. 

If, after ail thèse steps hâve been taken, the collector arbitrarily re- 
fuses to deliver the goods, althoygh the bond is adéquate in form, and 
in amount of security, an action in my opinion will lie against the col- 
lector to récover the goods., The pétition in such case, however, should 
set out ail the steps that hâve been taken by the consignée to secure the 
release of his property. The pétition in this case is an ordinary pétition 
in replevin. It does not set out any of the stêps that hâve been taken 
by the consignée to enforce the delivery of the property. I am not ad- 
vised by the pétition whether there was any tender of freight to the car- 
rier, or whether the petitioner tendered any bond to the carrier, or whether 
he made proof of such facts before the collector; and in the absence of 
such proof I cannot enter an order directing the collector to deliver up 
the goods. 

However, the pétition in this case can be amended so as toshow what 
stepB bave been taken; and if the court is satisfied, by affidavits, that a 
good and sufficient bond has been tendered to the transportation Com- 
pany to secure the freight claimed, and if the court is further satisfied 
by afiidavit that proof of the fact of the tender of such a bond has been 
made before the collector, and that he arbitraril}' refuses to give up the 
property, then the court will enter an order upon the collector directing 
the delivery of the goods to the consignée. The statute does not intend 
that the coUector's office shall be so administered as to compel a con- 
signée to pay an unjust demand for freight, or be deprived for an indefi- 
nite period of the possession of his goods. 

The pétition can be amended within such time as the plaintiff in the 
case desires, and the application for an order of delivery renewed. 
v.32F.no.l2— 46 
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State ex rel. Barton Co.z/. Kansas City, Et. S. & G. R. Co. 
(Circuit Court, W.D. Missouri, W. D. ' October, 1887.) 

1. Constitution Al Law — Pouce Pc web— Régulation of Railboad Cbossinos. 

In 1881 the législature of ,t^e state of Missouri passed an act afiecting rail- 
roads, wliich provided that, at railroad crossings, the railroadacfosaingthere 
should erect and maintain suitable dépôts and waiting-rooms to accommo- 
date passengers. Held, that it was a legitimate exercise of the police power 
and not uncoDstitutional. 

2. Railboad Companibs— Bbgulation of Cbossings— Action fob Violation — 

Partie^. 

An act of the législature of Missouri made it the duty of raiiroads to erect 
and maintain at railroad crossings waiting-rooms for passengers, and flxed 
the penalty for a violation of the act. The défendant was prosecuted for not 
complying with the proviëioûs 6i the act. It insisted that there was a de- 
fecit of parties, in that both railroad companies were not joined. Held, that 
neither was relea^ed from liability by the failure of the other. 
8. Statutbs— Rbpeal— Efpbct on Pbnàlties Incubrbd. 

In 1885 the législature of Missouri amendéd an act passéd in 1881. The de- 
fendant Company claimed that the amendaient wdrked a repeal of the law of 
1881, and leleased it from penalties ipcurred bef ore the amendment. Eev. St. 
Mo. § âlSÏ, provides: "No offense committed, and no fine, penalty, or fOrfeit- 
ure Incnrredi previous to the time when àny statutory provision shall be re- 
pealed, shall be aflfected by ?uch repeal; but the trial and punishment of ail 
such pffenses, and the reoovery of such fines, penalty, and i orfeiture shall be 
had, in ail respects, as if the provisions had rëmained lu force. " Held, that 
thongh the penalty was incurred prior to the amendment of 1885, still under 
this 8e,ctipn it was recoverable. , 
4. 8amb-^Con8thuction-^MandajTOPY Pkotisions— Conditions. 

A statute contained siinply mandatory provisions, and it imposed a penalty 
for a ÎEàiïure to comply with the conditibiis of the section. feW, that what- 
ever oritièism might be plîacedon the use of the word "conditions, " the intent 
was plain,;and the statute was to be construed so as uot to defeat the mani- 
fest intehf of the law-màking power. 
B. QuiTaIm ànd Pbnàl Actions— LiMiTAfioir of— F ailuee to Maintain Rail- 
road FièiBiTiEs. 

Rev St. Mo. § 3281, places a limit of three years upon an action upon a stat- 
ute for a penalty or forfeiture where the action is given to the party ag- 
grieived, or to Sùfch pàrty and the State. Held, lh.aX inis did not àpply to a 
case where a railroad had incurred penalties for not erecting a passenger de- 
pot at 4 Crossing, and the penalties went to the school f und, 

6. Samb-ttJoinDer of Offenses— Violation. 

A statute imposed penalties for a failure to comply with the conditions of 
the section. Held, that a disobedience of any one of the'provisions subjected 
the delinquenttp the penftltyi , 

7. Same-^Viqlation—Cpntinubd, Offense. 

An act provided that for each day from and àfter a certain specifled day 
the delinc|uent should forfeit and pay the sUm of $35. Held, that the législa- 
ture intended an accumulation of penalties, and the défendant coula not 
atone for its delinquencies by the paymentj of a single penalty. 

Botsford & Wi^Liams, for plaintiff. 

PraU, McQtary Je Ferry, and C, W. Slair, for défendant. 

Bbewer, J, In 1881 the législature of the state of Missouri passed 
an act afiecting raiiroads, which, so far as is material to thia case, reads: 

"Every railroad corporation in this state which now is, or may hereafter 
be, engaged in the transportation of passengers or property * * * shall, 
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at ail erossitîgs and intersections of other rallroads, where such otlier railroacl 
and the railroad crossing the same are now, or hereafter may be, made upon 
the same grade, and the charaeter of the land at such crossing or intersection 
will adpait of thé same, erect, buîld, and maintain, either jointly with the 
railroad company Whbse road is crossed, or separately by each railroad Com- 
pany, a dépôt or pàssenger house, and walting room or rooms sufficient to 
comfortably accommodate ail passengers waiting the arrivai and departure 
of trains at such junction or railroad crossing, and shall keep such dépôt or 
passenger house warmed, lighted, and open to the ingresa and egress of ail 
passengers a reasonable time before the arrivai and until after the depart- 
ure of ail trains carrying passengers of said railroad or ràilroads. * * * 
Every railroad corporation or company who shall fail, neglect, or refuse to 
comply with the conditions of this section from and after the first dayof July, 
1881, shall, for each day said corporation or railroad company refuses, neglects, 
or failsto comply there with, after said day, forfeit and paythesum of twenty- 
flve dollars, which may be recovered in the name of the state of Missouri to 
the use of the school fund of the county wherein said crossing is situated; 
and it shall be the duty of the prosecuting attorney to pfosecute for and re- 
cover the same." Làws 1881, p. 77. 

In Barton county the defendant's road crosses the Missouri Pacific 
Railroad, and, it having failed at such crossing to build the dépôt as re- 
quired by this section, this action was commenced in February, 1885, 
by the prosecuting attorney of that county, to recover the penalties there- 
for. The amended pétition is in 1,338 counts, each count seeking to re- 
cover the penalty for one day's failure to build a dépôt, commencing 
with July 2, 1881, and ending at the commencement of the suit. A 
demurrer has been filed to each and every count of this. pétition, and va- 
rions questions hâve been argued with great ability and learning by 
counsel. 

The first questioù is as to the constitutionality of the act. Statu tet 
of this nature, when sustainable, are sustainable under the police power 
of the state, and in discussing questions of this nature we are confronted 
at the outset with the fact that no one knows the limits of the police 
power. Many attempts bave been made to define it, and prescribe its 
boundaries, but nône as yet hâve been so successful as to meet gênerai 
approval. Even so leamed a tribunal as the suprême court of the United 
States declined to attempt a définition, and held that the limits of the 
power could be more safely determined by the process of inclusion and 
exclusion, as the various cases involving its assertion should arise. It 
is a power afiecting the public health, the public safety, and the public 
welfare. By reason of its undetermined extent it is the hde noire of 
courts. Omne ignotum pro magnifico. Hence in many cases the asser- 
tion of its extent is yielded to without question. But the power has 
limits; some are recognized and established, others, doubtless, will be 
from tiine to time. One is that the police power of the states is limited 
by the express prohibitions in the fédéral constitution upon a state's ac- 
tion. For instance, the state may regulate fares and freights, but inas- 
much as the régulation of Interstate commerce is vested in the gênerai 
govemment, the state's police power to regulate freights and tariffs does 
not extend to Interstate commerce. RaUvmy Oo. v. Illinois, 11& U. S. 
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557, 7 Sup. et. Rep. 4. Agaîn, while the states may, in the exercise 
of their police power, prohibit the manufacture and sale of intoxicating 
liquors, they cannpt, in view of the fourteenlh amendraent, extend such 
power to the destruction of private property invested before the passage 
of any prohibitory enactment in breweries or distilleries. Sta,te v. Wal- 
ruff, 26 Fed. Rep. 178. So, I think, though without attempting to 
formulate a rùle therein, a distinction will be drawn between cases in 
which the police power is invoked simply to regulate the use of prop- 
erty , and those in which a deniancl is made for the expenditure of nioney . 
It is one thing to require a railroad company to stop its trains at a given 
point; it is another to require it to go to the expense of building a dépôt 
at that point. One means nothing but the manner of use, the other 
calls for an outlay ofrabney, Much larger liberty will be accorded to 
the législature in the one direction than in the other. I do not mean to 
assert that the police power (îoes not extend tô any cases of the latter 
nature; I simply affirm that the courts will put narrower boundaries 
upon an attempted exercise in this direction. My first thought on the 
examination of this statute was that this distinction was operative hère, 
and would compel an adjudication against the validity of the statute. 
I still hâve doubts of its validity, but as the ruie is that questions of 
doubt must be resolved in favor of the constitutionality of a statute, I 
am constrained to hold that this act is a valid exercise of the police 
power of the state. That it is so. valid has been affirmed by one of the 
judges of the suprême court of this state in the case of State v. EaUway 
Go., 83 Mo. 144. It is true that no décision was made by the court on 
this question, the case going off on another matter, but the opinion of so 
distinguished a jurist as Judge Nobton is entitled to great weight. If 
the suprême court of the state had affirmed its validity, doubtless such 
décision would be conclusive on the fédéral courts, unless in their judg- 
ment some provision of the fédéral constitution was infringed upon by 
the statute. 

It is no longer doubted that the législature may require that trains 
shaU stop at every railroad crossing. Public safety justifies, if it does 
not compel, this. If the législature may require a stop, why may it not 
require a stop of sufficient length to permit passengers to get On and off, 
and with that require suitable dépôt privilèges? It will be noticed that 
the statute does not attempt to prescribe the size or expense of thèse de- 
pots; it leaves that to the discrétion of the railroad companies, simply 
requiring that they shall be sufficient to comfortably accommodate pas- 
sengers at that point. It would seem to be a reasonable exercise of the 
police power to compel railroad companies to furnish suitable accommo- 
dations for passengers at ail places where they receive and discharge 
them from their trains. Public welfare, if not public safety, justifies 
this. It was suggested on the argument that in some instances the tracks 
of two raiiroads cross and recross several times within the limits of a city 
in making their way lo a union dépôt; and it was asked, why should a 
dépôt be required at each of those crossings? It may "be that, under 
the statute, none is there requiredj for it has been often said that that 
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which is not ■within the spirit, though within thé letter, of the statute, 
is not within the statute, and it may well be that, construing this stat- 
ate according to its spirit, it does not apply to cases of that kind. It 
may also he true that other circumstances may exist which in any given 
case will prevent the opération of the statute. This very case may, when 
the facts are fuUy disclosed, show a condition of afiairs which will jus- 
tify the court in holding the statute inapplicable. But considering the 
statute by itself, I am constrained to hold it a legitimate exercise of the 
police power, and not unconstitutional. 

Another question is this: In 1885 the législature amended this stat- 
ute, and it is contended that such amendment worked a repeal of the 
act, and released the défendant from ail liability incurred before such 
amendment. This might be true, and doubtless would bc, but for sec- 
tion 3151 of the Revised Statutes of Missouri, vol. 1, p. 528. That sec- 
tion reads: 

"No offense commltted, and no fine, penalty, or forfeiture incurred, prevl- 
ous to the ,time when any statutory provision shall be repealed, shal) be af- 
feeted by such repeal; but the trial and punishment of ail such offenses, and 
the recovery of such fines, penalties, and forfeiture shall be had, in ail re- 
spects, as if the provisions had remaiiied in force." 

I had occasion, when on the suprême bench of Kansas, to consider a 
section of this nature, and shall not restate the reasons which controUed 
the décision of that court. It is enough to say that this section must be 
taken as establishing a gênerai rule controlling ail cases in which the re- 
pealing act does not clearly express a contrary intent. The amendment 
in this case certainly suggests nothing of an intention to dispense with 
the opération of this gênerai rule, and though the penalty was incurred 
prior to the anjeudment of 1885, still under this section itis recoverable. 

Again: It is insisted that there is a defect of parties défendant, in that 
both railroad companies are not joined. This is a mistake; the penalty 
is incurred by each; the obligation rests upon each; they must build a 
dépôt jointly, or, on the failure of either, the other must act separately. 
Neither is released from liability by the failure of the other. 

Again: It is insisted thatthe statute of limitation bars many of thèse 
counts, and section 3231, Rev. St. Mo. p. 547, is referred to, which 
places a lirait of three years upon "an action upon a statute for a penalty 
or forfeiture where the action is given to the party aggrieved, or to such 
party and the state." I do not think the section applicable; that applies 
where somebody is wronged by the action of the défendant, and to him 
alone, or to him in conjunction with the state, an action for a penalty is 
given. An illustration of that is where a party is overcharged for freight 
or transportation by a railroad company. He is personally injured, — in 
the language of the statute, the party aggrieved; but in this case the pen- 
alty goes to the school fund, and the schools of the state are in no man- 
ner injured by this failure of the défendant to comply with the statute; 
the school fund can in no proper sensé be considered a party aggrieved. 
Looking at the statutes of limitation applicable solely to civil cases, there 
Î8 to be found no provision placing other than a 10-year limitation upon 
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cases of this tind. Turning to the criminal procédure of the state, ar- 
ticle ll/Rev. St. p. 291, prescribes certain limitations. Section 1709 
'reads: 

"If the penalty is given, the whole dr iû part, to the state, or to any county 
or city, orto the treasury tfiereof, a suit therefor may be commenced byor in 
behalf of the state, county, or city, at any time within two years after the 
commission^of the offense, and not after." 

Now, this action is what is known as a gui tam action; it is civil in 
form, but is to recover a penalty imposed by a pénal statute, and is 
thereforej j^artially at least, crimibai in its nature. Counsel did not dis- 
cuss the applicability of this criminal statute of limitation, and there- 
fore I express no opinion oh the question; I simply suggest it for con- 
sidération, leaving a décision to the after-proceedings in this case. 

Again: Itis insisted that the statute imposes the penalty for a fail- 
ure to comply with the conditions of the section; that, in fact, there are 
no conditions, but simply mandatory provisions; that this, being a 
pénal statute, is to be construed strictly, and hence, there being no con- 
ditions, no penalty is recbverable, Whatever criticism may be placed 
upon the use of the word "conditions," the intenl of the législature is 
plain; and, although this be a pénal statute, it is not to be so construed 
aâ to defeat the manifest intent of the law-making pov?er. In re Goy, 31 
Fed. Rep. 794. Giving full force to the intent of the législature, it is 
obvibus that itmeant to enact that a failure to comply with thèse man- 
datory provisions cast upon the delinquent the prescribed penalty. 

Again: It is insisted that ail the provisions of the section must be 
disregarded before the penalty is cast. The statute says a refusai to com- 
ply with the conditions subjects tO the penalty. That this means ail 
of the conditions, is claimed, notonly from the language used, but also 
from the fàct that in 1885 the législature amended this section so as to 
impose the penalty for a failure to perform any of the provisions. This 
is urged as a législative interprétation of the meaning of the act of 1881 . 
It may be that, or it may be the ejBfbrt of the législature to make plain 
what was doubtful before. I thinkit the latter, for the meaning of the 
act of 1881, while not certain, y et tested by the apparent intent, was the 
imposition of a penalty for delinquency in respect to any one of thèse 
provisions. A pénal bond is broken by a failure to comply with any 
of the conditions of the bond, and in an action thereon it is unnecessary 
to charge a breach of ail. This is similar; it is a pénal statute with 
mandatory provisions, and obviously the législature meant, and its lan- 
guage fairly construed implies, that a disobedience of any one of thèse 
provisions subjects the delinquent to the penalty. 

■ Finally: Itis insisted that but one penalty can be recbvered for ail 
délinquencies prior to the commencement of this action. The cases of 
Fishm- V. Railway Co.. 46 N. Y. 644; Parh v. Railroad Co., 13 Lea, 1; 
Murray v. Railroad ào., 63 Tex. 407; Guiledgev. RaikoadCo., (not re- 
poïted,) (Tex; Ct. App. ,) are cited in support thereof. This question is 
also one that has embarrassed me nolittle. It seems shockihg that a book 
account of pienàlties caQ be run up against a delinquent. In this case 
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the penalties sued for amount to ovér $30,000, and it is hard to believe 
that the législature intended that such a burden of penalties should be 
cast upon a delinquent before its conduet is challenged and condemned 
in the courts. The authorities cited show that one penalty is alone re- 
coverable, unless tlie language of the statute clearly expresses a contrary 
intent. I regrei to say , and I do it with great hésitation, that such seems 
to be the intent of this section. ït does not impose a penalty simply for 
a failure to construct a dépôt, but it says that for each day, from and 
after a specified day, the delinquent shall forfeit and pay the sum of $25. 
Now, that langiiage fails of meaning if after a lapse of years of delin- 
quency but one penalty was recoverable. The delinquent would not be 
forfeiting and paying $25 for each day of delinquency. Giving to this 
language that force which each word requires, it must be held that the 
législature intended an accumulation of penalties, and the delinquent 
cannot atone for its delinquencies by the payment of a single penalty. 
In conclusion let me say that, while upon thèse several questions I bave 
been driveu, ,and upon some of them reluctantly and hesitatingly, to 
conclusions adverse to the défendant, I cannot forbear expressing a feel- 
ing that this action ought not tô be maintained for the ejncrmous sum 
claimed, and that a moral wrong will be donc if in the final détermina- 
tion of this action it shall be adjudged that the défendant is under the 
law liable for the payment thereof. For the présent, however , and upon 
the questions presented, the order must be that the demurrer is oyer- 
ruled. 



Omaça HoEsÏB Èy. Co. «. Cable Team-Way Co. oy Omaha.* 

iOireuit Court, JD. Mbraska. Octohei i5, 1^.) 

1. COTOTS— FedSKÂI. JUBISDICTIOSf-^FEDBRAL QUESTION— ReTENTIOS"' OIT OaTJSE. 

A horse-car oompany, claîming to hâve an exclusive franchise in Ômaba, 
Nebraska, 6î which statèjt was a résident, sought in the fédéral courtg to en- 
join a cable company, àlsO a résident of that state, from laying its tràcks in 
Omaha, on the çround that the act incorporating the cable company was a 
Btate làw impainng the obligation of contracts. The court held that the ex- 
clusiveness of the plaintiflE's franchise was limited to a mère horse railway, 
but the constitution of thestate forbiddihg the damaging, as wéll as the tak- 
ing of private property for public use without compensation therefor, re- 
ferred the case to commissioners to report what damage, if any, the plaintifE 
would sufler by the laying of the cable line. Held, that a real, substantial 
fédéral question having been inVolved in the case at the outset, the élimina- 
tion of that question did not oust the court Of jurisdiction of the question of 



. EmiîBNT Domain— Dàmagbto Phopeett— Impaibment of Franchise Priv- 
ilège. 

Section 21 of the Bill of Rights of the Nebraska constitution of 1875 pro- 
vides that " the property of no person shall be taken or damaged for public use 
without just compensation therefor. " Held, that where the tracks of a Street 
railway, owning an exclusive franchise for that mode of carriage, were par 
alleled by those of a cable tram-way, the laUer having obtained from the 
owner of the spil Ifae right to oocupy the stréets, the property of the former 

*Seè former'repàrt of this casé, 30 Fed. Hep. 321. 
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was "damaged" and aot "taken,"and the provisions of Comp. St. Neb. a. 
16, § 95, for ascertainihg damages, being applicable only where property is 
"tàken," damages might be assessed in an injunction suit between the par- 
ties, although they had failod to agrée upon the amonnt of compensation. 

8. Samb. 

The charter of a street railway company gavé it the exclusive right for 50 
years to operate horae cars in (îmaha, Nebraskà; at the expiration of that 
time the f raDchise and corporate property were to revert to the city. A cable 
Company, when the charter had still 80 years to run, paralleled on some 
streets the tracks of the railway company, and crossed them on othêrs. JSeld, 
in proceedings by the latter for compensation for its property so "damaged, " 
under the Nebraskà constitution, of 1875, that the, cable company was not 
liable for any injury flowinff from the mère matter of compétition, or from 
the fact that the better facilitieà oï the new road attracted passengers from 
the old; and that the crossings worked no damagel but that the loss of pas- 
sengers to the railway company càused by the inconvenience of access at 
those points of the route wherê the cable cars ran between the street cars 
and the sidewalk was, though difflcu'lt of accurate estimation, a legitimate 
matter of damage. 

4. Samb. 

It appeared that on those portions of the route of the street railway par- 
alleled by the cable, the humber of passengers carried by the cars would be 
reduced 75 per cent., and that of the 75 per cent, thua secured by the cable, 
70 per cent.' would be due tp the compétition, and but 30 per cent, to inacessi- 
bility. It was also shown that the operating expenses of the railway company 
were 50 per ceiït. of its earnings/ Held, that 30 per cent, of the 75 per cent. 
of the passenger trafBc so diverted should be taken as the basis of calcula- 
tion and the resuit eut dowp 60 per cent, for the présent year, and that the 
amonnt so ascertained be computed at 10 per cent, as damages for the" unex- 
pired* years of the franchisé. 

6. Samb. ....'■ 

Where a proposed public use causes to property, no part of which is taken, 
an injury of such a character as, if it accrued when a portion of the property 
was taken, would f orm a proper élément of the damages to the part not taken, 
there is a "damage" within the scope and protection of the constitutional 
provision, and the owner is entitled to compensation. 

6. Reperencb— Heaeino — ^Remand fob Additional Testimoity. . 

Where the opinion àdvising a référence to cdmmissioners to report the 
plaintiS's damages plainly indicates the éléments of damage to be considered, 
the hearing will not beserit back for additiônal testimoày on one point of in- 
jury on the ground that the party moving therefor had but brief notice of 
the meeting of the commissionera; and this is especially so when, after the 
testimony of the other party upon. that point had çone in, the movant asked 
for nodelay, but introduced ail the évidence it desired. 

7. InjxjnctiOn — FuKTHER Relief — Assbssment op Damages. 

In a suit for irijunction, where the prayer of the bill is not only for the in- 
junction but for other and f urther relief, the prayer is broad enough, a case 
being made out, to include assessment of damages. 

In Equity. On exceptions to commissioners' report, etc. 
, Q. E. Pritchett, Thurston <k Hali, md J,M. Wootort/i, for complaînant. 
J. 0. Gomn, for défendant. 

Brewer, J. This case is now subiBîtted on exceptions by both par- 
ties to the report of the commissioners, and on certain motions and ap- 
plications connected therewith. A brief review of the facts connected 
with this litigatîon will bel p to clearly understand the présent questions. 
The plaintiff holds under spécial charter, granted by the terri tory of Ne- 
bifaôka, an excliisive franchise for the building ànd operating of a horse 
railway in the city of Omaha, for a period of 50 years from the firat of 
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June, 1867. At the commencement of this suit it had constructed and 
in opération over 18 miles of railway. The défendant is a corporation 
organized under the gênerai acts of the state of Nebraska, and having re- 
ceived permission from the city of Omaha, at an élection held therefor, 
commenced the construction of a cable tram-way on certain streets 
therein. This bill was filed to enjoin such construction on the ground 
that it infringed upon the exclusive franchise of plaintiff. After exam- 
ination, I held that the exclusive rights of plaintifif were limited to a 
mère horse railway, and did not include ail modes of street railway car- 
riage, and therefore that the défendant was not infringing upon such ex- 
clusive rights. I also held that, as the constitution of Nebraska forhade 
the taking or daraaging of private property for public use without just 
compensation therefor, the plaintiff was entitled to recover of the défend- 
ant any proper damages sustained by the construction of such cable 
tram-way; and I directed that a commission be appointed to examine 
and report such damages. That commission was named by mybrother 
DuNDY, made their examination, heard ail thetestimony that was oflfered 
by either party, and in June last filed their report. 

One motion of the défendant is to dismiss thèse proceedings with réf- 
érence to the assessment of damages, on the ground that this court^has 
no jurisdiction of such matter. Both parties are citizens of Nebraska, 
and the jurisdiction of this court was invoked on the ground that the 
state of Nebraska had passed a law impairing the obligation of its char- 
ter contract with the plaintiff. That question having been decided 
against the plaintiff, défendant insists that the case necessarily went out 
of this court; that the matter of damages is a question purely under state 
laws, of which this court could not take jurisdiction. It further insista 
that the prayer for relief in plaintiff's bill, being for an injunction, is 
not broad enough to include the assessment of damages. I think the 
défendant is wrong in both of thèse propositions. It is the èettled 
law of the suprême court that, when a case is presented involving a féd- 
éral question, the jurisdiction of the court attaches to the whole case, 
and is not limited to the mère décision of that single fédéral question. 
Tennessee v. Davis, 100 U. S. 257; Railroad Co. v. Mississippi, 102 U. S. 
135. In this last case, Mr. Justice Harlan, speaking for the court, 
says that it is settled law in that tribunal — 

"That it is not sufflcient to exclude the judicial power of the United States 
for a particular case, that it involves questions which do not ail dépend on 
the constitution or laws of the United States; but, wherein a question to 
which the judicial power of the Union' is extended by the constitution forms 
an ingrédient in the original causes, it is within the power of congress to give 
the circuit courts jurisdiction of that case, although other questions of f act 
or of law may be involved in it." 

Counsel's suggestion that any case might be brought in this court by 
the mère assertion of a right under the fédéral constitution, is easily an- 
swered. No mère assertion that a fédéral question exists, or that a right 
is claimed under the fédéral constitution, is of itself suflScient to give ju- 
risdiction; it must appear that there is some real, substantial fédéral quea- 
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tion involved. Again, inasmùchas the prayer for relief contains also 
the gênerai prayer for other and further i-elief, it is familier law that the 
court mayaward such other relief as is justified by the facts stated in 
the Mil, and may fairly hâve been considered within the contemplation 
of the parties • in the litigation. This motion of the défendant must 
therefore be overruled. 

On the other hand, plaintiff asks, practically, that the court change 
its decree heretofore rendered, ancj grant anabsoluteinjunction; and this 
on the ground that the court has found that the plaintifï's property 
■wôuld be damaged by the construction of defendant's tramway; and that, 
uridel" the clause in theNebraska constitution heretofore referred to, it is 
entitled to compensation therefor. Plaintiff urges that no right of emi- 
nent domain has been grantéd to défendant, that the same section of the 
Nebraska constitution prohiblts thetaking and the damaging of private 
property for public use, withôut just compensation, and that as no pri- 
vate property can betaken for public use by any party to whom the right 
of eminent domain has not been given, so no private property can be 
damaged except under the same. circùmstances; and hence that, unless 
the parties voluntarily agrée upon the amount of compensation, the con- 
struction of the tram-way should be ^bsolutely enjoined. I think this 
is an error. In the first place, the Nebraska constitution does not re- 
quire payment in advance for either the taking or damaging of private 
property for public use; in the second place, défendant has obtained 
from the owner of the soil the right to occupy the streets, and none of 
the plaintifiF's property is taken. In the third place, the suprême court 
of Nebraska in two cases (RaUroad Go. v. RdnhacMe, 15 Neb. 279, 18 N» 
W. Rep, 69, and RaikoadOo. v. FeUers, 16 Neb. 169, 20 N, W. Rep. 217,) 
hâve drawn the proper distinction between cases of taking and those of 
damaging property, and held that the statutory provisions apply simply 
to the case of taking, and that in the other case an action for damages 
■wiU lie. 

Défendant also moves the court to send the hearing back to the com- 
missioners, or to a master, in order that it may oflfer additional testi- 
ïriony upon one point, and that is as to the number of passengers which 
daily get on or ofiF plaintiËf's cars on those streets, or portions thereof, in 
which plaintiff's tracks are paralleled, or proposed to be paralleled, by 
the defendant's tram-way. It urges in support of this that it had but 
brief notice of the meeting of the commissioners, and that it had no 
knùwledge of what matters the commissioners were going to consider in 
fqrming their estimate of the amount of the damages. To this it may 
' be replied that it asked no delay from the commissioners, it offered ail 
the testimony which it then desired, and that this matter was plaiiily 
called to its attention in the opinion of the court directing the appoiiit- 
merit of the commissioners. The conclusions to which I hâve corne in 
référence to the report of the commissioners suggest also additional rea- 
fions for overruling this motion. 

And now I come to the report of the commissioners, and, without 
naming in détail the varions exceptions of the two parties, respectively, 
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I sliall notice the facts, make eôme comments on the question of dam- 
ages, and state the conclusioas to which I hâve come.; 

Referring to the facts as heretofore stated, the plaintiff has 18 miles of 
railway. It also owns 62 cars, about 50 of which are in daily use; the 
daily carriage of passengers ranges from 15,000 to 18,000 persons; the 
average daily receipts ia summer are about $800; those in June last, 
estimating thë last three days as equaJ to the others, amounted to $24,- 
874.17; in winterthe receipts are about 25 per cent, less; theoperating 
expenses are from 50 to 60 per cent, of the earnings; the value of the 
track varies iirom $10,000 to $12,500 per mile. It will thus be per- 
ceived that the net earnings run from $200 to $400 a day. The fran- 
chise of the plaintiff includes ail the streets, with perhaps a single ex- 
ception; the permission to the défendant covers only a limited number 
of streets; the commissioners, besides hearing ail the testimony that 
either party offered, made a personal examination of the various lines, 
completed and projected, ofboth parties; thedefendant's tramway crosses 
the plaintiff's track in one or two places; the commissioners considered 
that thèse crossings worked no damage, and allowed nothing therefor. 
They arrived at their estimate of damages in this way: As heretofore 
stated, in two places, and for a fewblocks in each, the defendant's tram- 
way occupies the same street as the plaintiff's track, being placed in 
that portion of the street between the plaintiff's track and the sidewalk. 
Passengers going to the plaintiff's cars must cross the defendant's tram- 
way, over which will be passing, with more or less speed and frequency, 
defendant's cable cars. This naturally would operate to prevent some 
from seeking plaintiff's cars, when by the use of defendant's cars they 
can be carried to the same, or nearly the same, place. This inconven- 
ience of accessibility was considered a legitimate matter of damage and 
compensation. They state their conclusions as to one place in this way: 

" We flnd the average number of passengers traveling upon the cars of the 
plaintiff Company on Tenth street, where its said road is paralleled by the de- 
fendant Company, to be (1,266) twelve hundred and sixty-six per day; and 
the revenue per day derived from said number of passengers sotraveUng to be 
sixty-three and 30-100 ($63.30) dollars. Prom ail the testimony ofiferei and 
available by the commissioner, it is found that seventy-flve (75) per cent, of 
the last above-stated amount would be carried by the cable company, défend- 
ant, and twenty-flve (25) per cent, would be carried by the plaintifE company. 
Of that amount carried by the said cable company, défendant, we flnd aev- 
enty (70) per cent, of the amount carried by it to be so carried as the re- 
suit of compétition, which is not by the commission considered; and thirty 
(30) per cent, of the amount thus carried to be carried as the resuit of inac- 
cessibility, and diflicuity of reaching the plaintifE's cars and tracks, — by 
reason of the location of défendant company's tiacks outside said plaintifE's 
Une, and of cars moving upon and up and downthe same. Your commission- 
ers flnd that thirty (30) per cent, of seventy-flve (75) per cent, of the sum of 
($63.30) sixty-three and 30-100 dollars is the sum of fourteen and 25-100 
($14.25) dollars." 

They proceed in the same way as to the other place of mutual occu- 
pation of the street, and from the two conclude that the plaintiff's dam- 
ages amount to $23.65 per day, or $8,632,25 per year, which, for the 
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entire perîod of plaintifPs franchise, they think should be paid by the 
défendant to the plaintiff. It is ùpon this 'last matter that the défend- 
ant seeks to offer additional testimony, and files an affidavit that the 
average number of passengers getting on and off the plaintifPs cai's at the 
first place named does not exceed 100 every 24 hours; and at the other, 
150 every 24 hours. 

Now, thèse are ail the material facts detailed, or which the comuiis- 
sioners had before them for considération, other than the information 
obtained from personal examination. Upon thèse facts I remark: 

1. ïhat while it seems clear that the plaintiff is damaged in such a 
manner that it ought to receive compensation, and that the case is one 
that cornes within the purview of the constitutional provision, it is 
equally clear that it is diflScult to point out the spécifie matters which 
are proper for considération; and, also, when those matters are deter- 
mined, to ascertain with any decree of accuracy the amount of the dam- 
age. Any injury which flows from the mère matter of compétition, 
or from the fact that the better facilities of the new road attract passen- 
gers from the old, must be excluded; for if the défendant has a right to 
construct its road, as has been decided, no one has a right to complain 
of the better facilities or the greater inducements to passengers it pro vides. 
The greater speed and comfort of railroad travel will speedily destroy the 
business of a prior stage line, but this give no right of action to the lat- 
ter, and furnishes no basis of damages. It is simply one of the incon- 
veniences which attend the matter of improvement, of which no individ- 
ual can complain ; and the commissioners in their report bave endeavored 
to separate this matter of compétition from that of inaccessibility. 

2. I remark that the basis of compensation suggested by the défend- 
ant is obviously inaccurate. It suggests the différence between the value 
of plaintiff's property before the completion of defendant's line, and that 
after. But this would include ail that damage which flows from com- 
pétition; and, when the new is very much better than the old, compéti- 
tion will practically destroy the value of the old. As between the cable 
and the horse railway, I bave seen in Kansas City the effect of this, for 
there the superior speed and comfort of the cable road has practically 
destroyed the horse railway System. And to hold that the value of this 
System thus destroyed should be charged against the cable roads, would 
impose a burden too monstrous tô be thought of. Consider for a mo- 
ment the value of a property whose earnings are as vast as those of this 
property are shown to be, and think of charging that value as the bur- 
den of compensatory damages upon a cable railway System whose opéra- 
tion sweeps away the bulk of those earnings; large as are the damages 
awarded by the commissioners in this cafie, they would be but as a mère 
trifle compared with those which would be awarded upon this basis. 

3. The difficulty of accurately estimating the damages rests not alone 
upon the présent condition, but dépends also upon the facts that the fut- 
ure is an dément which must be taken into considération. Who can 
say as to any given passenger what motive prompts him to take the car 
of the one road or of the other? How much is he affected by a désire 
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to avoid the risk of crossing the tracks of the one road to reach the cars 
of the other, and how much longer distance is he willing to walk at the 
end of his railroad traveled, rather than incur such risk? How much is 
he influenced by the superior speed and comfort of travel on the one over' 
that on the other? Thèse are questions incapable of exact détermination 
as to the individual, as well as to the multitude of passengers. We can 
only form an estimate from considération of the difficulty of aecess, and 
the risk of accidents. Further, who shall say what the future of Omaha 
will be? "We find there to-day a city of from 60,000 to 80,000 people, 
growing rapidly, with vast business interests and commercial industries, 
^nd who eau foretell what iu the next 30 years will be the population 
of that city, or the magnitude of the street travel therein? And again, 
who shall say that the cable railway is the perfection of street carriage? 
May not to-morrow the electric railway or some other improvement in 
street carriage supplant both horse railway and cable, so that that System, 
which to-day seems to promise so much of profit, and to be such an in- 
jury to the horse railway System, may to-morrow itself be of little value, 
and no real competitor or injury to it? Thèse and many other like con- 
sidérations make it clear that no accurate measurement of the damages 
caused to the plaintiff's System by the construction of the defendant'a 
cable roads can be made. 

4. I remark that the lack of certainty in the measurement of the dam- 
ages is no reason for refusing compensation. The law is full of instances 
in which there is the same lack of certainty, and where it is simply left 
to the Sound discrétion of the jury to détermine what, under the circum- 
stances, is fair and reasonable compensation. Take the common case 
of an injury to a person- — the loss of a limb. The value of such limb, the 
damage from such injury, cannot be ascertained by any mathematical 
process. Life or limb and money are not convertible terms. There 
is no principle in mathematics which links the one to the other; and yet 
suits are maintained every day, and damages awarded, for just such in- 
juries. Ail that can be done in those cases is to place the circumstances 
— the facts of the injury — before the jury, and leave them to say what, 
in their sound discrétion, is just and fair compensation. AU that is nec- 
essary is that there be a certainty of damage as the direct resuit of the 
act complained of, and that it does not belong to that class of damages 
known in the law as damnum absque injuria. 

5. I remark that, to my mind, there is in this case a certainty of dam- 
ages other than those flowing from compétition, which are the direct and 
inévitable resuit of the building of defendant's cable System, come within 
the purview of the constitutional provision, and for which the plaintiff 
is entitled to compensation. Formerly ail compensation was limited to 
cases in which propertj"^ was taken. That was the scope of the constitu- 
tional provisions, but the often manifest injustice of such limitation has 
led to constitutional action in many states extending compensation to 
cases in which property is damaged, although none is actually taken. 
Several cases hâve arisen in which has been discussed the question of 
what injuries to property give, under such a constitutional provision, the 
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right to compensation. One case was before me, that otMcElroy v. Kan- 
sas City, 21 Fed. Rep. 257.» It is futile to attempt a gênerai answer, 
or to ky dowii a ruleto détermine ail case^. One proposition rnay be 
affirmed; Whenever a proposed public use causes to property, no part 
of which is taken, an injuryof sueh a character as, if it accrued when a 
portion of the property was taken, would form a proper élément of the 
damages to the part not taken, there is a damage within the scope and 
protection of this constitutional provision, and entitling the owner to 
compensation. Take this illustration: A railroad company condemns a 
right of way through a farm; the value of the strip of land thus taken 
is always awarded as damages; so, also, the injury which résulta to the 
balance bf the farm by reasoû of the appropriation of the strip taken to 
the contemplated use; and in this injury is considered the diffieulty of 
passage, the impairment of free access between one part of the farm and 
the other. The présence of a railroad track, with its moving trains 
through the middle of a farm, causes bùth risk and inconvenience in 
passing from one part of the farm to the other. And this inaccessibility, 
as we may call it, ferras one élément of damages. Another illustration 
of a similar nature. Suppose the owner of a lot in the city builds a store 
on the rear of that lot, leaving vacant ground between it and the street. 
If a railroad company condemns a right of way over his vacant ground 
in front of his store, thus interfering with freedom of access from the 
street, the same rule of estimâting damages would apply, and the inac- 
cessibility would be declared a proper subject for compensation. This 
principle controls the case at bar. A railroad track, with passing cars 
between plaintiflPs track and the sidewalk, the ordinary passage- way of 
foot passengers, impairs more or less access to plaintiffs cars. It is a 
direct hindrance and injury to accessibility thereto. Why should this 
hinderance and injury be not a legitimate élément of damages, upon the 
same principle that controls in the illustrations cited? That a right is 
given défendant to lay its track does not destroy the fact of the injury, 
does not deprive plaintiflF of a right to compensation, any more than the 
right acquired by the railroad company to construct its track in the cases 
cited. If it be said that running a line of omnibuses would opéra te in 
the same way, I reply that that is an ordinary use of the streets, open 
to aU, and requiring no spécial permission; there is no appropriation to 
any public use; it is only a matter of increased travel. But a railroad 
track is a new use; perhaps not such a one as requires compensation to 
the adjoining lot-owners, but one spécial, not free lo ail, and acquired 
only through the direct assent of the public authorities. 

I concludcj therefore, upon the rule above laid down, that the com- 
missioners were right in the manner of ascertaining compensation. As 
to the amount, they hâve assuraed that the carriage of the passengers, 
prevented by inaccessibility from traveling in plaintiff 's cars, costs noth- 
ing; the costs of carriage evidently being considered paid by the other 
passengers. This is not a fair way of estimation. Who can say that 
this diminution in the number of passengers will not be accompanied 
by a oorresponding rédaction in the number of cars, and in the expenses 
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of operating the road? The éxpense of carnage is oné-balf the receipts, 
and this sJiouM be considered asjipplicable to every passenger. In other 
words, one-half of the nickel recéived from each passenger goes to pay 
the eost 6f his carriàge. The neteàrning from each is only tWo and one- 
half cents. This is ail that pught fairlytobe considered. Ishallthere- 
fore divide the amount allowed by the commissioners, and hold tbat the 
damage is only $4,316.12} per annum. My brother Dundy suggests 
that the true way is to ascertain thé présent value of the damages for the 
unexpired years of the plaintiff's franchises computed at 10 per cent., 
and award that as the amount of damages to be paid. I think of no 
better way, and agrée with him, only holding that the amount should 
be divided as above stated. In coming to this conclusion, lam well 
aware that thia cataiot be Considered as mathematidally accurate, for 
reasons heretofore, stated; nor do I affirm that the commissioners' esti- 
mate of passengers is absolutely correct. Indeed, the question isv does 
it affirmatively appear that they hâve erred? and on this it must be re- 
membered that they had the benefit of a personal examination. I hâve 
reached my conclusion in the same way that a jury arrives at ils verdict 
in a Personal injury case, and cannot hold that they erred, save in the 
one matter pointed out. Although the amount thus awarded may seem 
large, yet when I consider ail the facts and circumstances, the certain 
and vast damage which défendant 's cabJe road will inflict upon plaintiff's 
property, I cannot think the amount unfair or unreasonable, especially 
in view of that clause in section five of plaintiff's charter which provides 
that at the end of 50 years the roads, and dépôts, and other equip- 
ments shall revert to the city of Omaha. 

The derk will compute the présent value from the date of entering 
this decree to the termina tion of plaintiff's franchise, and the order will 
be that amount is awarded as damages to the plaintîff for aU the injuries 
done, or to be donc, by the construction of defendant's cable road in ail 
the streets which it is now authorized to occupy. AU exceptions, ex- 
cept as above indicated, and ail motions and applications, will be over- 
ruled and denied. Costs will be charged against the défendant. 
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and others. 

{Gvrcutt Court, N. D. Illinois. November SI, 1887.) 

1. Fratjd— Falbb Ebpbbskntations to Cobporatb Officer. 

In an action by a corporation to recover damages for alleged fraudulent 
misrepresentationB as to the merits of a certain heating device, made by offl- 
cers of the company owning said device, to certain parties who thereupon or- 
ganized a corporation for the purpose of sellin^ said heater, held, that such 
statéhients were in effect made to Buch corporation. 

8, Samb— Falbb Rbpkbbbntatidn — Sale of iNVBNTOB'a Rights. 

A corportttion purchasing the right to sell a device or invention may right- 
fully rely Upon the statements and représentations of the yendors, and is not 
botmd by the doctrine of edveat emptor. 
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3. Feaud— Pleaduss-tJoinder with Conteact. 

A suit bein^ brdught for fraudaient représentations in the sale of the righl 
to sell a certain invention, the plaintifE also alleged that défendant failed to 
deliver to plaintiff a certain number of the patented articles as agreed. Seld, 
on demurr;6r f or, joinder pf tort and contract, that this latter allégation was not 
à cause of action Sounding in contract, but was an allégation pf défendants' 
fraudulent schenie, and as such is pertinent to the claim for damages for the 
tort 

F. A. Johnson and Edwin Beau, for plaintiff. 
Payne & Porter, for défendants, 

Blôdgett, J. This is an action on tlie case to recover damages for al- 
leged fraudulent misrepresentationa made by the défendants to the plain- 
tiff. The déclaration, in substance, avers that the défendant Coffey as 
président, and Young, an employé of the défendant company, made to 
certain citizensof lowa, who afterwards united in the formation of plain- 
tiff company, certain false and fraudulent représentations in regard to 
the tnerits of a heating device manufactured by the défendants under 
letters patent issued October 9, 1883, to one Peck, which patent was 
owned by the défendants, and by reason of such représentations plaintiff 
was induced to pay $15,000 for the right to sell such heater in the state 
of lowa, and induced to give défendants an order for the manufacture of 
100 heaters, to be supplied within 30 days, which order has never been 
filled. 

The déclaration further avers that the said représentations were false, 
and that Goffey and Young well knew that they were false at the time 
they were made, and that the same were made with the intent to de- 
fraud the plaintiff, and said heaters were of no practical value, and 
whoUy worthless, as défendants and their said agents then well knew, and 
that, by reason of such fraudulent conduct of the défendants, the plain- 
tiff has sustained damages to the extent of $20,000. 

To this déclaration the défendants demurred, the grounds of the de- 
murrer being: (1) That the plaintiff had no corporate existence at the 
time thèse représentations were made, and that the représentations com- 
plained of were not made to the plaintiff. (2) That the déclaration 
sounds partly in assumpsit for the manufacture and delivery of 100 heat- 
ers, and partly in tort for the false représentations complained of. (3) 
That it does not appear that there was any concealment by défendant or 
its officers or agents of the défects of the heater which made it a failure. 

As to the first objection, it sufficiently appears that the représentations 
complained of were made to the persons who afterwards united in the 
formation of the plaintiff company, and that the plaintiff purchased the 
right of the state of lowa by reason of said représentations, as well as by 
reason of the statements in regard to the merits of the heater contained 
in a circular issued by the défendant company, and which was shown 
or presented to the oflScers of the plaintiff after the plaintiff company 
was organized. The allégations are that the plaintiff purchased the right 
and paid the $16,000 by reason of thèse false représentations. A corpo- 
ration cannot be said to know anything except through its members or 
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agents, and représentations made to individuals, by reason of which such 
individuals are induced to form a corporation, may be said to be made 
to the corporation. The statements made were the moving cause of the 
organization of the corporation, and it was formed to act upon the in- 
formation given to those who promoted its organization; and if this in- 
formation was false and fraudulent, and the corporation was damaged 
thereby, it may hâve its action for such resulting damages. In Mor. 
Corp. § 573, it is said: 

"The agents of a corporation are subject to the gênerai rule of the common 
law; that a person is liable for the direct conséquences of a false and fraudu- 
lent représentation whereby another is misled. Thus it bas often been decided 
that directors are hable for fraudulent représentations as to the flnancial con- 
dition of the Company, whereby others are induced to give crédit to the Com- 
pany, or to purchase its obligations or shares of its stock. If directors issue 
reports or prOspectuses intended for gênerai circulation, and to advertise and 
give crédit to the company with the public, they are responsible for the natural 
conséquence of their action in this respect; and, therefore, if the reports or 
prospectuses are false, and were made fraudulently, any person into whose 
hands they corne in the ordinary course of events, and who is misled thereby, 
has his action against the directors; it is not necessary that the misrepresen- 
tation be made by the directors dîrectly to the party complaining," 

While this authority does not state just this case, yet the principle 
seems to cover the question hère involved — that if false and fraudulent 
représentations are made to persons who afterwards become ofiScers or 
agents of a corporation, and the corporation acts on the faith of such rep- 
résentations, and is thereby defrauded, an action will lie in favor of the 
corporation for the damages thus sustained. 

There can be no doubt in this case, from the allégations stated, that 
if thèse citizens of lowa to whom thèse représentations were made had 
at once formed themselves into a tirm for the purpose of purchasing and 
vending the right to use thèse heaters, they would hâve had their action; 
and it is well known that the formation of a corporation is merely a 
method of associating capital for the purpose of transacting such business 
as corporations of this class are authorized to transact; hence thèse state- 
ments, if false, made to such persons, are clearly statements made to the 
corporation itself. This corporation may be said to hâve had its origin in 
the impression which was made by the statements upon the minds of the 
persons who organized it. The principle is also asserted in Masonv. Crosby, 
1 Woodb. & M. 342; Smith v. Babcock, 2 Woodb. & M. 246; Orocker v. 
Lewis, 3 Sum. 1. 

As to the misjoinder, the allégation of the plaintiff is that the défend- 
ants refused to sell the right to manufacture thèse heaters, but agreed to 
fill plaintiff's orders for heaters, and allow plaintiff to sell them in the 
State of lowa; and that an order for 100 heaters was given, which the 
defendatits refused to fill. No spécifie damages were claimed for the 
non-fultiljment of this order, but the allégation is that this refusai to al- 
low others to make, and the refusai of défendants to fiU the order, was 
part of the scheme of the défendants to conceal the radical defects of the 
v.32F.no.l2— 47 
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heatèrs ffom the plaintiff, and, iù this light, this allégation is undoubt- 
edly material and pertinent to thè daim for damages. 

As to the point that the plaintiflf is held to the doctrine of caveat empttyr, 
it is enough to say that the déclaration avers positive statements by the 
officers of défendant Company, verbally and through its circulars, as to 
the superior utility and success of the heaters, and the law is well set- 
tled that the plaintiff had the right to rely and act upon thèse repré- 
sentations, and if they were false and fraudulent, an action will lie to 
recover any damages, upon the principle that actual fraud vitiates ail 
contracts, and entitles the party to damages by reason of siach fraud. 
The position of défendants on this point, in effect, is that a person to 
whohi false représentations are made in regard to the utilities of a new 
invention is bpund to know that such représentations are false, and that 
Buch vendors may deal in falsehood and misrepresentation with impu- 
nity ; for it is the logic of the position taken by the défendants that a party 
offering a new device for sale may state falsehoods, to any extent that 
he thinks will promote a sale, if he can thereby inducé another to deal 
with him; because the one with whom he deals is bound, by the doctrine 
of caveat emptpr, to know that the machine would not work. It will not 
do to tum people loose to deal in falsehood, with impunity, in that way. 

The demurrer is overruled. 



TJnited States v. Beandestein and othera. 

{DUtriet Court, ST. H. California. November 25, 1887.) 

tlmuo Laitds— TJnlawfîji, Inolosubb— Eailkoad Qrant. 

Act of congress of February 25, 1885, jjrovides that ail inclosures of public 
lands entered by any person or corporation Withoût claim or color of title to 
said lands acquired in good faith snall be unlawful. Défendant, as licensee 
of the Southern Paciflc Railroad Company, had inclosed certain lands of the 
land grant of the company. The lands had, on filing of the plat of the pro- 
posed roàd by the company, been withdrawn f rom settlement by the United 
States, though they had not been earnedyetby the company. Held, thatsuch 
inclosurë of lands did not fall within those prohibited by the act of congress. 

John T. Carey, U. S. Atty. , and H. 0. McPike, Asst. U. S. Atty . , for the 
United States. 

Mtom Eimer,{J. D. Redding, of counsel,) for défendants. 

HoFFMAN, J. This action is brought under the actof February 25, 
1885, entitled "An act to prevent unlawful occupancy of public lands." 
The first section is as follows: 

"Ail inclosures of public lands in any state or territoryof the United States 
heietofore or to be hereaf ter made, erected, or constructed by any person, party, 
association, or corporation, to any of which land included within the inclosurë 
the person, party, association, or corporation aaking or controUing the in- 
closurë had no claim or color of title, made or acquired in good faith, or an 
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asserted right tliereto, by or under any daim made in good faitli, with a view 
to entry thereof at the proper land-oflice, under tlie gênerai laws of the United 
States, at the time any such inclosure was or shall be made, are hereby de- 
clared to be unlawful, and the maintenance, création, construction, br control 
o£ any such inclosure is hereby forbidden; and the assertion of a right to the 
exclusive use and occupancy of any part of the public lands of thé United 
States in any state, or in any of the territories of the United States, without 
claim or color of title, or asserted right, as above specifled, as to inclosure, is 
likewise declared unlawful, and hereby prohibited." 

The second section empowers the court before which the suit is brought, 
in case the inclosure shall be found unlawful, to make the proper order 
or decree for the destruction of the inclosure in a summary way, unless 
the inclosure shall be removed within five days after the order of the 
court. . 

The évidence in this case discloses that the défendants hâve erected a 
continuous fence on lands owned by them, or on odd-numbered sections 
of land within the limits of the grant to the Southern Pacific Railroad 
Company by the act of June 27, 1866, of which company they are 
licensees. This fence surrounds and incloses a large tract of land, in the 
center of which is an inconsiderable acreage of public land; but road- 
ways are provided, and the fence furnished with gâtes, which are kept 
nnlocked, and which afFord access to the public land within the inclos- 
ure. The évidence further shows that, on January 3, 1867, the railroad 
Company, in compliance with the provisions of the act of 1866, filed in 
the office of the commissioner of the land-office a plat thereof, in which 
the Une of the road was designated. By the sixth section of the act the 
odd sections of land granted by the act, after the gênerai route of the 
railroad shall be fixed, are declared "not to be Uable to sale, entry, or 
pre-emption before or after they are surveyed, except by the said com- 
pany, as provid«d in the act." The question to be decided is whether 
this continuous fence, constructed as above described, has been built 
and maintained in violation of the act of 1885, and should be removed 
by order of the court. 

I do not understand it to be contended on the part of the United 
States that the act was intended to prohibit the érection of fences upon 
their own lands by the owners thereof, whenever, by Connecting with 
other fences buUt on public lands, they form part of a continuous line 
of fencing, and serve to complète an inclosure of public lands. But it 
is urged that the title to the reserved or odd sections upon which fencea 
hâve been erected by the license or authority of the railroad company i» 
in the United States until the railroad is constructed and accepted by 
the government, and that, until the lands hâve been earned by the rail- 
road company, the odd sections must be regarded as public land, and 
their inclosure within the prohibition of the act of 1885. 

The défendants, on the other hand, contend that the act of congress 
granting lands to aid in the construction of the railroad operated as a 
grant in pressenti of certain sections of land, to be afterwards located; that 
when so located; by the filing in the land-office of a map designating the 
route of the pxoposed railroad, as prescribed by law, the location became 
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certain, and the title of the Company attached to the granted sections as 
of the date of the approval of the act; that the provisions of the act im- 
posing certain conditions on the company do not afFect the création or 
vesting of the estate granted by the act; that they are merely conditions 
subséquent; which render the estate liable to. be defeated for breach of 
such conditions, and that upon such breach congress alone has power to 
déclare or take advanlage of the forfeiture. Thèse views are raaintained 
in a very elaborate opinion by the suprême court of Montana in Railroad 
Co. V. Majors, 2 Pac. Rep. 322. There are also some gênerai expres- 
sions in the opinion of the suprême court in Buttzv. RaUroad Co., 119 U. 
S. 55, 7 Sup. et. Rep. 100, from which the same conclusions might be 
drawn. 

On the other hand, it has been held by Deady, J., in two judg- 
ments marked by his accustomed vigor and clearness, that the odd-num- 
bered sections granted by congress in aid of railroads are set apart and 
devoted to the construction of the roads, but that they are not granted in 
pressenti to the corporations; and that the act is, in effect, an agreement 
or provision that the same shall be conveyed absolutely to the corpora- 
tion when, and as fast as, any 26 miles of the roads shall be completed 
and accepted by the United States; and that in the mean time the légal 
title to the unearned sections remains in the United States, who may 
therefore maintain légal proceedings against any one who unlawfully cuts 
tiiîiber upon them. U. S. v. Childers, 8 Sawy. 171, 12 Fed. Rep. 586; 
U. S. V. Ordway, 30 Fed. Rep. 36. I cannot add anything to the force 
of the arguments by which this eminent judge has maintained the con- 
clusions he has reached. I will only remark that it would be a strange 
instance of improvidence or oversight on the part of congress if, when 
setting apart and devoting so large a portion of the public domain to aid 
and secure the construction of a railroad, it has conferred upon the pro- 
jectors of the road the right to dispose of, incumber, or greatly impair 
the value of the lands, by cutting the timber, or other waste, when as yet 
the road only exists on paper, and when its construction has not been, 
and perhaps never will be, even commenced. But it is to be observed 
that, by the terms of the law, upon the filing of the map designating the 
route of the proposed railroad, the granted sections are withdrawn from 
settlement and occupancy under the homestead and pre-emption laws. 
They therefore cease to be vacant public lands of the United States, so 
far as that phrase imports lands open to settlement, and, whether or not 
the fee passes to the companies so that they can alienate, incumber, or 
waste them, at least an inchoate or inceptive title passes, which will 
ripen into a perfect title when it is earned by the construction of the 
road; and in the mean time the lands are held in trust for the company, 
by the government, which has agreed not to dispose of or appropriate 
them. Whether the companies may not, while the road is in process of 
construction, enter and build fences upon the land, was not considered 
or decided by Judge Deady. 

But whatever view may be taken of the nature of the railroad com- 
pany's title to the granted sections before the completion and acceptance 
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of 80 much of the road as will entitle them to a patent, it is, I think, 
plain that the enlering and construction of fences upon the land are not 
■within the prohibition contained in the act of 1885. That act, as the 
debates clearly show, was intended to prevent the inclosure and approp 
priation of vast tracts of public land, said to be millions of acres in es- 
tent, by associations of wealthy cattle owners known as "cattle kings," 
without a shadow or prêteuse of title. Thèse tracts were surrounded by 
barbed wire fences, and ail persons désirons of settling upon the land 
under the laws of the United States were rigorously excluded , in some 
cases by violence or threats. Such inclosures the law was intended to 
prohibit, and they were required to be demolished by the decree of the 
court; but great care seems to hâve been taken to restrict the application 
of this unusual and summary remedy to cases of whoUy unauthorized 
appropriations and inclosures of public lands, to which the party mak- 
• ing the inclosure "had no claim or color of title made or acquired in good 
failh." It certainly cannot be contended that the railroad company 
erecting fences on the granted lands hâve done so "without claim or color 
of title made or acquired in good faith;" and it is only to such érections 
and inclosures that the act applies. 



PiM and others v. Wait and others. 
(Cireuit Court, S. D. Neis York. November 13, 1887.) 

1. Evidence — Pakol — Authomty op Agekts. 

A "sold note," made by an agent for a principal, as follows: "Sold for ao 
count of Pim, Forwood & Co. to Sherman & Taylor, 1.000 bags African coflEee, " 
and giving terms of the sale, and si^ned by the agents, does not express any 
contract between the agents and their principal, and in an action by the latter 
against the former, for making such supposed sale without any authority on 
the part of.the supposed buyers, such note does not exclude évidence showing 
that the principal understood and approved of the authority on which the 
agent so acted, alth'ough such évidence shows there was no sale as expressed 
in the writing signed by the agents. 

2. Appbal— What Revibwable— Verdict. 

Where the évidence upon an issue tended to support the views of each party, 
held, that the verdict of the jury ahould not be disturbed. 

On Motion for New Trial. 
Evereti P. Wheder, for plaintiffs. 
William H. Tovmly, for défendants. 

Wheeler, J. This action is brought to recover damages for négli- 
gence or misfeasance about the sale of some cofifee which the défendants 
as brokers undertook to dispose of for the plaintiffs. Upon the trial by 
jury it appeared that the défendants bargained the coffee to Thompson 
Bros, at 2i cents per pound, and executed a "sold note,"so called, show- 
ing such sale; that afterwards, upon the authority of Thompson Bros., 
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who assumed to act for Shermàn & ïayldr, the défendants canceled tlie 
: sale to Thompson Bros., and took from them a sold note of the cofTee 
from the plaiûtiffs to Sherman & Taylor, ai 9} cents, and executed and 
delivered to the plaintiffs a like note; that Sherman & Taylor refused to 
receive the coffee; that the iplaintiffs brought suit against them for dam- 
ages in conséquence of the refusai, in which the plaintiffs failed to re- 
cover because neither Thompson Bros, nor the défendants had authority 
to exécute either of the sold notes to Sherman & Taylor, and that there 
was no contract of sale, ftnd that the plaintiffs had paid counsel fées, 
and costsawarded to the défendants, in that suit. The défendants' évi- 
dence tended to show that the plaintiffs knew and approved of the exé- 
cution of the sold note upon the authority of Thompson Bros. , and the 
plaintiffs' évidence, that they did not. This question was submitted 
to the jury, who found for the défendants. This motion for a new trial 
is urged upon the grounds that the évidence as to the knowledge and 
approval of the plaintiffs of the exécution of the sold note on the au- 
thority of Thompson Bros, was inadmissible, and that the verdict was 
against the weight of évidence so far that it ought to be set aside. 

It is said in argument that the évidence was not admissible because 
its effect was to vary the terms of the sold note. The note reads: "Sold 
for account of Pim, Forwood & Co. to Sherman & Taylor, 1,000 bags 
African coffee," and, after giving the terms of sale, is signed by the de- 
fendants. The évidence tended to show that there was no sale upon any 
authority, and that the plaintiffs, as well as the défendants, relied upon 
the assumption of authority from Sherman & Taylor by Thompson Bros. , 
which they did not bave. This did tend to show that what was stated 
in the instrument as a sale was not a sale, unless Thompson Bros, had 
authority, and would vary the terms of the instrument. This instru- 
ment, however, does not show the terms of any contract between the par- 
ties to this suit, nor profess to, but only between the plaintiffs and Sher- 
man & Taylor. The gênerai rule, about which there is no question, only 
excludes paroi évidence to affect written instruments in suits between 
parties to them. 1 Greenl. Bv. § 279. The plaintiffs and défendants 
are not parties to this instrument within that rule. The contract be- 
tween them arose out of the undertaking of the défendants to dispose of 
the coffee for the plaintiffs, and that contract is not anywhere expressed 
in the instrument. Therefore, this évidence would not be excluded by 
this rule. But, further than this, the évidence which contradicts the 
terms of the instrument came from the plaintiffs. The instrument pro- 
fesses to show a sale. The gist of the action is that there was no sale. 
The plaintiffs had to show that to make out any case. They claimed 
damages because they, as they said, relied upon this paper as a repré- 
sentation by the défendants that there was a sale, when in fact there was 
none, and incurred thèse liabilities for expenses and costs in conséquence 
of that reliance. In supporting this claim they contradicted the instru- 
ment by showing that what the défendants did, which went towards a 
sale, did not make a valid sale. Herein lay what they claimed to be 
négligence or misfeasance on the part of the défendants. The défend- 
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ants met this by sîiowing that what they did în this respect was done 
with the approval of the plaintiffs. This met the plaintifFs' claim. They 
could not justly find fault with what was done with their own knowledge 
and approval. The défendants' évidence would also show that the plain- 
tiffs relied upon the assumption of authority by Thompson Bros. , and 
not upon the représentation of the défendants implied in the présenta- 
tion of the paper. This évidence of the défendants did not contradict 
the terms of the instrument, but met that of the plaintiffg which con- 
tradicted it. The rule invoked by the plaintifFs does not appear to hâve 
been violated. 

The plaintifFs do not claim that the question of fact arising upon the 
évidence was not fairly laid before the jury, but insist that in their find- 
ing upon it the jury went contrary to the évidence. The transaction in 
respect to the delivery of the sold note to the plaintiffs was hadbetween 
one of the plaintiffs and one of the défendants. This défendant testified 
that he fuUy informed that plaintiff how the business had been done, and 
that he approved of the method of it, and accepted the note. That 
plaintiff dénies this. Another défendant testified that this plaintiff said 
shortly after, when he knew that Sherman & Taylor repudiated the sale, 
that thé défendants had acted properly, and he did not blaine them. 
That the plaintiffs pursued Sherman & Taylor tended strongly to show 
that they supposed that the sold note was executed upon due authority 
from them. This considération was forcibly presented to the jury in ar- 
gument in behalf of the plaintiffs. But the défendants -might inform 
the plaintiffs of their reUance upon Thompson Bros, having authority 
from Sherman & Taylor,' and the plaintiffs might approve of their acting 
on that reliance, and adopt what they had done, and proceed against Sher- 
man & Taylor on that supposition. If the jury took that view, they 
would not proceed without évidence, nor so contrary to the weight of the 
évidence as to show that they had not fairly considered it. Thé weigh- 
ing of the évidence is for the jury, and when they hâve had it to weigh, 
and appear to hâve weighed it fairly, the resuit reached by them should 
not be disturbed, although on another trial before another jury a différ- 
ent resuit might be, or probably would be, reached. 

Motion for a new trial denied, and stay of proceedings vacated. 



GOYOT, as Lîquidator, etc., v. Hilton and another. 

{Circuit Govri, S. D. Nem York. November 39, 1887.) 

Tkial— Pbodtjctiok op Papbbs — Discoveby. 

A motion, made under Eev. St. § 734, relating to the production of books 
and writings, to require plaintiffs, the oflâcial liquidators of a flrm, to prodace 
for défendants' inspection, to enable them to prépare for trial, ail the busi- 
ness books of the ârm between certain dates, cannot be allowed. The proper 
cractlce in the case was by a bill '\i discovery. 
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Shîpman, Barhw, and Larocqùe & Choate, for plaintiff. 
Hm-ace RusseU, for défendant. 

Lacombe, J. This is an application under the United States Revised 
Statutes, § 724,' to require the plaintiff", the officiai liquidator of Charles 
Fortin & Co., of Paris, France, to produce for inspection of the défend- 
ants, in order to enable them to prépare for trial, ail the business books 
of that firm from the years 1872 to 1878, inclusive. A similar applica- 
tion made in the case of Qolgate v. Compagnie Française, was denied by 
Judge Wallace, (January, 1884,) on the ground that theproper praetice 
to obtain such relief in this circuit is by bill of discovery. A statement 
of the considérations which hâve induced the adoption of such praetice 
willbe found in the report of the same case, upon demurrer to bill of 
discovery, in 23 Blatchf. 86, 23 Fed. Rep. 82. 

The motion is therefore denied. 



ToPLiTZ and others v. Miller and others, and Thirty Other Cases. 

(fivrouit Court, S. B. New York. November 1, 1887.) 

CbuETS— Fbdbhal CrBCUiT Courts— Practice—Calendae. 

The rule of October 1, 1887, for the governmeat of the calendar of the cir- 
cuit court for the Southern district of New Yorlî, provides that ca^es must be 
tried when reached in their regular order according to date of issue and place 
on the calendar. Kdà, on motion to stay the trial of certain cases for the 
term, on the ground that a case pending in the suprême court involved the 
same issues, that the rule would not be departed from where the affldavit for 
the purposes of the motion flled by the défense denied the identity of the 
issues. 

Actions to Recover Excess of Duties Paid under Protest. On motions 
to stay trials for the term. 

Stanley, Ohrk & Smith and Hugh J, Begly, for complainants. 

Stephen A. Walker, U. S. Atty., and Wm, Wickhnm Smith, Asst. U. S. 
Atty., for défendants. 

Lacombe, j. Motions are made by the plaintiffs in thèse several cases 
for orders staying the trial of thèse cases for the présent term. The sin- 
gle ground upon which thèse motions are made is that " plaintiffs' coun- 
sel, from an examination of the papers, and from statements made by 
plaintiffs' attorneys and others, including some of the plaintiffs, is satis- 

■ Eev. St. U. S. § 724 : "In the trial of actions at law, the courts of the tJnited States 
may, on motion and due notice thereof, require the parties to produoe hooka or writ- 
ings in their possession or power, which contain évidence pertinent to the issue, in cases 
and under oirciirastanoes where they niight be compelled to produce the same by the 
ordinary rules of proceeding in chancery. If s plaintiff fails to coniply with such or- 
der, the court may, on motion, give the like jndgment for the défendant as in cases of 
nonsuit ; and if a défendant fails to co iiiply with auch order, the court may, on motion, 
give judgment against him by default." 
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fied and verily believes that the same issue is presented îu thèse cases as 
in the suit of Vietor v. Arthur, now pending in the suprême court;" the 
question involved in said last-mentioned suit being in respect to "caps, 
gloveSj leggins, mitts, socks, stockings, woven shirts and drawers, and 
similar articles made on frames and worn by men, womenj and chil- 
dren." The district attorney contends, however, that the issues in thèse 
several cases are not identical with those presented in Vietor v. Arthur. 
He submits an afEdavit in which it is stated that, in four of the cases, 
some portion of the plaintiifs' claim is based upon goods composed, in 
part, of silks; that in more than ten of the cases the sufficiency of the 
preliminary step taken by the variôus plaintififs is questioned; that in 
four of the cases, in which a commission has been issued to take testi- 
mony in Scotland, the goods upon which the plaintiffs' claim is based 
are Scotch caps, which, it is claimed, were knit by hand or woven in 
looms, and not made on frames; that in six other cases the goods are 
caps made in a like manner to those last referred to; and, finally, that, 
irrespective of any question of classification of the goods, the sufficiency 
of the stëps necessary to be taken by the plaintiffs in order to maintain 
their suit is in every instance questioned by the défendants. 

This court will not try the subsidiary question whether the issues in 
thèse cases are identical with those in another case, upon affidavits, and 
in advance of the trial. The facts lipon which thtf motion is made be- 
ing in dispute, no sufficient cause is shown for modifying the rùle laid 
down on October 1, 1887, for the government of this calendar, namely, 
that cases must be tried when reached in their r^ular order according 
to date of issue and place on the calendar. 



McDonald v. Coopkb. 

{Cftreuii Court, D. Oregon, November 38, 1887.) 

1. Weit— Publication— Apfidavit. 

An affldavit for an order for service of Bummons by publication mnst con- 
tain some évidence having a légal tendency to prove tnat the défendant could 
not be found in the state after due diligence, and the mère assertion of the 
f act is insufflcient. 

3. Sahb. 

But a statement of facts as to résidence and actnal abode of the défendant, 
■which shows, beyond a peradventure, that any search for him within the 
state would be unavailing, is su£Scient. 
8. Bame. 

And where it is necessary to show that the défendant has property in the 
state, the statement thereabout should be direct, and specif y the property. 

4, Same— Publication. 

A Bummons published six times in a weekly newspaper is thereby served 
on the défendant after 42 days from the date of the flrst publication thereof. 
f_8yUabu$ by the Court) 



746 FEDERAL EEPORTEB. 

Action to Recover Possession of Real Property. 
/ W. Scott, Beebe, for plaintiff . 
JuKm, C. Mordandyîot défendant. 

Deady, J. , This action is brought by Angus McDonald, a citizen of 
California, by his guardian, D. C. McDonald, against William Ham- 
mondj J. Abbott, G. M. Haines, and R. Clinton, citizens of Oregon, to 
reeover possession of lots 1 and 2, in block 120, in Stephens' addition to 
East Portland. 

, The answer of the above-named défendants admits they are in posses- 
sion of the premises, but only as the tenants of George Cooper, without 
giving his place of résidence, who they then volunteer to state is the 
"owner" of the premisëë, and ask that he may be substituted as defend- 
.■ftnt. ■ ■ , - 

: ;A person in possession of real property, as the tenant of another, may 
décline to make a défense to an action to reeover possession of the same, 
and plead "that he is in possession only as tenant of another, naming 
bim and his place of résidence." But he is not authorized to say that 
such other is the "owner" of the premises, or to ask that he may be sub- 
stituted as défendant. Having deçlined the controversy, he should be 
.eilent as.to tbe merit or management of it. 

Thelandlord may thereupon apply to be made défendant in the case; 
and if he does not do se, he may be made défendant on motion of the 
,plaintiff, Code Civil Proç. § 314. ; 

:. i ; Withjn ;1 G day s thereafter the défendant, George Gooper,. appeared and 
answered the complaint, denying ail the material allégations therein. 
The answer also contains a défense, denominated therein "a further and 
separate answer," to the effect that Cooper is the owner in fee-simple of 
the premises, and entitled to the possession thereof. The plaintiff re- 
plied to this défense, denying the same. 

The case was submitted to the court, without the intervention of a jury, 
on an agreed state of facts, from whiçh it appeaTs that the plaintiff was 11 
years old last July, and is a citizen of California, and D. C. McDonald 
is his guardian -ad litem; that the plaintiff is the only child of A. C. Mc- 
Donald and Hortense, his wifè, tne former of whom died intestate in 
Multnomah county, and no administration was ever had on his estate; 
•that on March 2, 1878, the deceased being the owner of the premises, 
•'«ixecated, with his wife, a mortgage thereof to B. Boeschen to secure the 
'^àyhïent of $175, with interest, and'that only $50 thereof was pàid; that 
on August 26, 1879, said Boeschen commenced a suit in the circuit court 
for th« county of Multnomah agaiiiist said Hortense and ^^ McDon- 
ald, aie the only child and heirof the deceased, toenforce the lien of said 
mortgage and the payment of thé sum thereby secured; that in said suit 
va decree waa given for the payment-of the sum found due the plaintiff, 
and fo* thë'salé of the premises to satisfy the same, with costSi in pursu- 
ance of which they were sold by the sheriff to said Boeschen for suffi- 
cient tp.'gatisfy the decree; that sàid cale was duly confirmed by the 
court, and a deed of the premises made by the sheriff to the pnrehaser, 
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uhder whom the défendant holds by à châiri ôf tnesne conveyantfés' dnly 
executed. 

It is also stipulated that if the proceedings in said suit by Boeschen 
had the effect to divest the plaintiff of his right to the prem^ses, the same 
is now vested in the défendant. 

The invalidity of the decree on which the pvoperty was sold is urged 
on varions grounds, either of which, it is claimed, is sufRcient to show 
that the court had no jurisdîction to niake the same. 

The summons in the case was served by publication. The affidàvit on 
which the order of publication was made was sworn to on August 25, 
1879, and the suit was commenced by the filing of the complaint on the 
twenty-sixth of the same month. On the subject of the résidence of the 
défendants, and the diligence used to find them within the state, the 
statement in thè affidàvit îs as follows: "They [the défendants] cannot 
be found within the state of Oregon, but both réside in San José, Cali- 
fornia, and that is their post-office address." As to whéther the défend- 
ants, or either of them, had any property within the state àt the com- 
mencement of the suit, the statement of the affidàvit is that the plain- 
tiff therein "has a good cause of suit against défendants to foreclose a 
certain mortgage on real property situate * * * in Oregon, exe- 
cuted by the défendant, Hortense McDonald, and her then husband, A. 
G. McDonald." 

The suit was commenced against Hortense McDonald and — ■■ — - Mc- 
Donald, and the summons is so entitled and addressed. The order for 
publication does notfind that the défendants, or either of them, had any 
property*in this state at the commencement of the suit, or that any dil- 
igence was used to find them therein, but simply States "that personal 
service cannot be had upon said défendants, or either ôf them, in this 
state," and directs that service of the summons be made on each of the 
défendants by the publication thereof in a certain uewspaper, weekly, 
for six successive weeks, "and that a copy of the complaint and sum- 
mons be deposited in the post-office, directed to each of said défendants 
at San José, California, their post-office address." 

It appears from the record that thé summons was published as di- 
rected, and à copy of the complaint and summons was timely deposited 
in the post-office at Portland, addressed to Hortense McDonald, at San 

José, California, and another to McDonald in care of Hortense 

McDonald. ' ; 

The contention of the plaintiff is that the court never acquired juris- 
diction of the défendants, und therefore the decree directing the sale'of 
the premises is null and void. Several of the objections will not bé con- 
sidered,— -as that the affidàvit for the order of publication was màde the 
day before the commencement of the suit, that the plaintifi' was sùed as 

McDonald, and the summons was so issued and published, and 

that the, order of publication did not direct the copy thereof to be de- 
posited in the post-office as required by Code Civil Proc. § 56, '^forth- 
■v^ith." Theobjection that the .decree was givenwithout thé publication 
ofî the suBimons,\a8 directed in the order, is hot tï'ell fôundèdi'' Thé 



748 FEDERAL EEPOHTEB. 

summons was published six times in six successive weeks as directed, 
and more than 42 days elapsed. from the first publication to the entry 
of the decree. 

And finally, it is contended that the order of publication is void on 
either of the following two grounds: (1) The facts stated in the affidavit 
do not tend to show that any diligence was used to find the défendants 
within the state, or that tliey could not hâve been found and serVed 
therein. (2) The facts so stated do not tend to show that the défend- 
ants, or either of them, then had any property within the state. 

Code Civil Proc. § 55, provides that when the service of a sum- 
mons cannot be made as provided in section 54, — personally or at his 
usual place of abode, — "and the défendant, after due diligence, cannot be 
found vnthin the state, and when that fact appears by afBdavit to the sat- 
isfaction of the court or judge thereof , * * .* and it also appears 
that a cause of action exists against the défendant, or that he is a proper 
party to an action relating to real property in this state, such court or 
judge * * * shall grant an order that the service be made by pub- 
lication of a summons, * * * when the défendant is not a résident 
of the state, but haa property therein, and the court has jurisdiction of the 
su bject of the action." 

The order of publication in question was made under this section. 
That diligence has been used to find the défendant within the state must 
appear from the afBdavit, and a mère statement or assertion therein that 
the party is a non-resident thereof is not sufficient. Nor is such state- 
ment or assertion that diligence has been used, a compliance with the 
statute. The afBdavit must contain some évidence of the ultimate fact, 
besides the assertion of the afBant, on which the judicial mind may act 
in granting the order. An,d howe ver slight and inconelusive th is évidence 
may be, if it has a légal tendency to prove the diligence, and that the 
défendant could not be found in the state, it is sufficient to give the court 
jurisdiction, and sustain the order against a collatéral attack. But where 
there is no évidence of such diligence except the bald assertion of the 
fact, or that of non-residence, the order is void, and the court does not 
acquire jurisdiction. Rkkertson v. Richardson, 26 Cal. 153; Forbes v. 
Hyde, 31 Cal. 350; Carleton v. Garleton, 85 N. Y. 814; Neff v. Pmnoyer, 
3 Sawy. 288. 

In Carleton v. Carletaa, supra, it was held that an afBdavit for the serv- 
ice of a summons by publication was insufficient, wherein it was stated 
"that défendant has not resided in New York since March, 1877, and 
déponent is advised and believes is now a résident of San Francisco, Cal- 
ifornia," because it was merely an allégation of non-residence, and did 
not tend to prove that the défendant oould not, after due diligence, be 
found within the state. In delivering the opinion of the court Millee, 
J., said: 

"Cases may arise where the proof of résidence in a distant state at the very 
time, and of an absolute location there, would be so strong and conclusive as 
to render it entirely apparent that no act of diligence would be of any avail; 
and if the affidavit hère had stated positively and distinctly that the défend- 
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ant was at the time not only a résident of the state of California, but was then 
actually Uving in that state, there would be ground for claiming that due 
diligence would be unavailing." 

In Kennedy v. Trust Co., 101 N. Y. 487, 5 N. E. Rep. 774, it was held 
that an afBdavit for a similar purpose was sufficient, in which it was 
stated "that the défendants 'cannot, after due diligence, be found within 
the state, '^theybeing résidents of other states therein named, — and 
' that the summons herein was duly issued for said défendants, but can- 
not be personally served on them by reason of such non-residence.'" In 
delivering the opinion of the court, Miller, J., said: 

"Hère is a clear statement that the défendants are non-residents, and réside 
in other and distant states, and that the summons wUch has been issued can- 
not be served by reason thereof. * * * The statement as to due diligence 
is not absolutely an allégation of a conclusion of law or an opinion, but, in 
connection with what follows, a statement of facts which tend to establish 
that due diligence has been used. " 

In Pike v. Kennedy, 15 Pac. Rep. 637, decided in the suprême court 
of this state on November 15, 1887, it was held, on the authority of the 
last two cases, that the following affidavit was sufHcient in this respect : 

"That said défendants réside at Walla Walla, in the territory of Washing- 
ton, which is their post-oflaee address; that personal service cannot be made 
on said défendants, or either of them, for the reason that said défendants bave 
departed from this state, and remained absent therefrom for more than six 
consécutive weeks, and now réside at Walla AValla." 

LoBD, C. J., in delivering the opinion of the court, said: 
"As we hâve seen, non-residence is not of itself sufficient to authorizé the 
order for publication, because that alone is not inconsistent with the idea that 
the défendant may be in the state doing business, altliougli his résidence is 
in another state, and hence would not relieve of the necessity or requirement 
of due diligence. But the allégation of non-residence, in connection with the 
facts additionally alleged, that he was actiially living in the résident state, 
would be ground for claiming that due diligence would be unavailing. 

"ïhe allégation of non-residence is spécifie and certain in the alHdavit, — 
the défendants réside at Walla Walla, Washington territory, and that is their 
post-oflBce address. But this is not enough, and the inquiry now is wliether 
the further statement, tal<en in connection with the averment of non-resi- 
dence, that Personal service cannot be made on the défendants for the reason 
that they hâve departed from the state, and remained absent therefrom, for 
more than six consécutive weelcs, and now réside at Walla Walla, show âuch 
a state of facts as render it apparent that no act of diligence would be of any 
avail to find them within the state. It seems to me that thèse averments, 
talien together, are légal évidence tending to show, at least, not only non-res- 
idence, but actual absence from the state at the time when the affidavit was 
made. * * * The averment that the défendants now réside at Walla 
Walla, means at this time, or at the présent moment, they live or réside at 
that place; that is to say, that when the afiidavit was made they were then 
living in Walla Walla. It is intended to emphasize the fact of actual prés- 
ence at the place of résidence at the time alleged, and is the reason why the 
affldavit says that personal service cannot be made upon them within the 
state." 

Thèse New York cases and this Oregon one are the only authorities of 
whicb I am aware that hold that any state of facts concerning the de- 
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fendant's whereabouts may be stated in the affldavit in place of the show- 
ing which the statute expressly reqnires, — -that " the défendant, after due 
diligence, cannot he found within the state." But the ruling having 
been foUowed by the suprême court of the state, the décision is a con- 
troUing authority in this court on the question. 

The case of Pike v. Kennedy carries the doctrine of the New York 
cases to the very verge. But notwithstanding this, the court does not 
intend to enlarge the ruie, for it expressly says that the averment that 
the défendants redde at Walla Walla, and that is their post-office address, 
"is not enough." The facts stated mUst show beyond a peradventure 
that the diligence required by the statute would hâve been unavailing. 
So long as they are consistent with any other hypothesis, they are in- 
Bufficient. 

In this case, the statement is that the défendants "cannot be found in, 
the state of Oregon, but both réside in San José, Cal., and that is their 
post-office address." 

In Pike v. Kennedy the court says explicitly this "is not enough." 
Notwithstanding this statement, it may be true that the défendants, or 
one ofthem, could hâve been foùnd in this state at that time. San José 
is in the immédiate vicinity of San Francisco, the commercial metropolis 
of an adjoining, not a "distant," state, between which and this city there 
was then constant and fréquent communication and intimate business 
and social relations. No summpns was attempted to be served; nor is 
it stated that the défendants, or either of them, had departed from this 
state, or were then "actuaUy liying" at San José. ' 

The affidavit is certainly fatally defective in this particular. 

It must also appear from the affidavit that the défendant bas "prop- 
erty " in this state. The bare assertion that the défendant bas such prop- 
erty is not sufficient. Some fact. or facts must be stated tending to es- 
tablish this conclusion on which the judicial mind may act. 

Nothing of the kind is set forth in this affidavit. And it is very 
doubtfui if Tivhat is said, even indirectly, amounts to such an assertion. 
The statement is only to the effect that the plaintifF has a cause of action 
against the défendants to foreclose a mçrtgage on property within the 
state, executed by the défendant Hortense McDonald, and her then de- 
ceased husband, and that the défendants were his heirs at law. 

Admitting, what may be implied from the exécution of the mortgage, 
that A. G. McDonald then owned the property, it did not foUow by any 
means that his widow and child owned it near a year thereafter, or even 
that he died seized of the sàme. He might hâve disposed of it by deed 
in his life-time or by will at bis death, and, in case it had descended to 
the défendante, they might bave disposed of it in the mean time. There 
is but one expression in the whole statement that is not perfectly con- 
sistent with the hypothesis that the défendants had then no iuterest in 
the property, ànd that is, the plaintifif has a cause of suit against the de- 
fendants to foreclose a mortgage on real property. 

If the défendants had no interest in the property, the plaintiff could 
net màiotain a^auit against them on account of said mortgage, though he 
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might âtlerapt tô. At most this is a mefe indirect, argumeiitative way 
of asserting that the défendants had property in this state. But if it was 
positive and direct, it was not enough, in my judgment. There should 
hâve been évidence in the affidavit that the défendants had ,some inter- 
est in some spécifie property, and this is altogether wanting. 

The défendant insists that référence may be had ou this point to the 
verified complaint on file when the order was made. In U. S.v. Wcdsh, 
1 Deady, 282, it was held that a verified complaint in an action for a 
penalty is an affidavit on which a writ of arrest may issue; and in Neff 
V. Pennoyer, 3 Sawy. 291, it was held that an order for the service of a 
summons by publication might be sustained by a référence to the veri- 
fied complaint on file when it was made, unless it appears that the atten- 
tion of the judge was not attracted to it. 

The complaint in this case does specify the property on which the 
mortgage was given as lots 1 and 2, in block 120, in Stephens' addition 
to East Portland. 

But the order was made at Astoria, 100 miles away from the files of 
the court where the complaint was lodged; and it expressly states that 
it was " based " on the aflidavit. On this state of facts the validity of 
the order must be tested by the statements contained in the affidavit 
alone. ' 

This question was also oonsidered in Pike v. Kennedy, and it appears 
1» bave been held that a stateiflent in the affidavit to the efiect that Pike 
and wife morigaged lot 8, in block 183, in Couch's addition to Portland, 
to secure the pay ment of a sum of money to Klosterman Bros., to en- 
force the lien of which mortgage the suit was brought, was a sufficient 
fihôwing that the défendants had property in the state when the affidavit 
was made. The court says .thèse facts show that the défendants "did 
hâve property in the state." Yes; when they executed the mortgage, 
;-of course, but howlong after?^ Until the affidavit is made? , I doubt 
it. In support of this conclusion the affidavit for an order of publica- 
tion in Bdmmi v. Gornen, 82 N. Y. 257, is professedly cited, as e;ontain- 
: ing only a similar statement to that mPikè v, Kennedy. But, on exam- 
ination of the former case, it will be found that the affidavit algo con- 
tains the statement that the "défendants are proper parties to said action, 
as mnera ofthe equity of redemptiofi in said premises ;" and further " that the 
said deîendanta hâve property within this state, to-wit, the said mortgaged 
premises hereiribefore referred to." . 

However this may bcj the affidavit ia Pike v. Kennedy specifiéd the 
•property that was the subject of the mortgage and the suit, but in this 
it does not. - ;, ;. ' . : _ 

Counsel for the défendant, admitting the insufficiency of the affidavit 
in thèse respects, contends that the suit to foreclose the McDonald mort- 
gage was a suit in rem, and that the jurisdiction of the court did not dé- 
pend on the validity of the proceeding to authorize the publication of 
the summons, but on the fact that the property was within the state. 
and the plaintiff had a lien thereon; citing Cooper v. Reynolds, 10 Wall. 
508, and Pmmyyer v. iVê/, 95 U. S. 714. 
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In the former case, the effect of a judgment given in an action com- 
menced by attachment of property, with notice to absent owners, was 
considered. The court held that the seizure of the property on attach- 
ment gave.the court jurisdiction, and that its judgment could not be col- 
laterally attacked, on the ground of the irregularity or insufficiency of 
the notice. In the latter case the effect of a personal judgment against 
a non-resident défendant, who did not appear to the action, and was not 
served with process therein, otherwise than by the publication of a sum- 
mons, was considered, and the judgment declared void for want of power 
in the state to give extraterritorial opération to its process. 

In the course of the opinion of the court delivered by Mr. Justice 
FiELD, it is said that, notwithstanding the conclusion there reached, 
a state had authority to take and appropriate the property of non-resi- 
dents situa ted within its limits, to the payment of the claims of its 
own citizens against them. But this state has not authorized the lien of 
a mortgage to be enforced by attachment or seizure of the property in 
the case of a non-resident mortgagor or his successor in interest, and 
when it doés it will be time enougli to consider the effect of any caution- 
ary or auxiliary notice that the law may require to be given of the pro- 
ceeding. In the mean time, the only remedy given to the mortgagee is 
by an ordinary suit to enforce the lien of his mortgage by a sale of the 
premises, the foundation and jurisdictional élément of which is an order 
for the service of the summons by publication. 

My conclusion is, the order for publication in Boeschen v. McDonald is 
void on the two grounds stated, and the subséquent proceedings therein, 
including the sale to Boeschen, are null and of no effect. 

Of course, it is not a pleasant duty to be compelled to disregard the 
résulta of judicial action in another court. But proceedings against ab- 
sent parties by publication of summons are only allowed by statute, and 
the security against wrong and oppression which is thereby thrown around 
them ought to be fairly, if not strictly, enforced. 

Nor will the conséquence of so doing be very serious in this case. The 
period within which the lien of the mortgage may be enforced — 10 years 
— has not y et transpired. 

The mortgagee may still make his débt, with interest, out of the prem- 
iseS in another suit. Of course, the rise in value of the property will go 
to the héir; but as this has not cost the mortgagee anything, he cannot 
complain. In any view of the matter, the child and his heir is entitled 
to this "unearned incrément," rather than the full-paid creditor. 

There must be a finding that the plaintiff is the owner in fee-simple 
of the premises, and is entitled to the possession of the same. 
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HiLii V. Smith.* 

(CTr««ft Covrt, E. J). Pennsylnania, November 11, 1887.) 

CosTB— Ebfbrkncb— Master'b Fbbs— Knowledge of Partt. 

The çost3 of a référence to a master, to ascertain the damages resulting 
froni an infringement of a patent, will be put upon the complainant when 
damages are refused, if the complainant knew, or could have known, ail that 
was brought out by the référence, and the respondent has done nothing that 
would deceive the complainant, nor concealed f acts. 

In Elquity. Sur exceptions to master's report. 

This référence grew out of a decree which had been entered in a suit 
brought by the complainant against the respondent for infringement of 
the second çlaim of îetters patent No. 130,853 for improvemeni in hog- 
rings, (see 27 Fed. Rep. 560.) Complainant then had the case re- 
ferred to a master, to assess the damages, who made a report in which 
he refused damages to the complainant, and put the costs of the référ- 
ence upon the respondent. To this finding of îiie master respondent ex- 
cepted. 

Morgan & Lewis and W. C. Johna, for complainant. 

J2. 0. Moon and E. P. Bliss, for respondent. . 

Butler, J. The complainant should hâve costs to date of the decree, 
entered April 30, 1886. To that point of time he was successful. The 
costs subsequently created, arose from the prosecution of his claim to 
damages. Iii making this claim he was unsuccessful. In view of the 
circumstances, he should bear the costs created by pressing it. The re- 
sult shows that they were unneeessarily incurred. If he had been de- 
ceived or misled, or by other means induced by the respondent to set 
up and prosecute the claim, a différent view might, aod no doubt would, 
be entertained. The complainant knew, however, or might hâve known, 
before entering upon the subject, ail he knows now. He took the 
chances, and he must bear the conséquences. 

The second exception (to the proposed decree) i3 for thèse reasons sus- 
tained. The others are dismiased. 

iReported by C. Berkeley Taylor, Eaq., of the Fhiladelpbia bar. 
v.8i2p.no.l2— 48 



Ryan v.rGouLD and another. 
. {Circuit Court, S. D. New Torki November 19, 1887.) 

1. CosTS— In Fbdebal Oousts — Docket Feb. 

Bev. St. U. 8. § 8?4, provides tliat on a trial before a jury in civil or crim- 
inal cases, or on final hearing in equity, a docket fee oî $30 shall be allowed. 
After the naual pleadinss were flled, and issue joined, the case noticed for 
final hearing, and called on the calendar, op complainant's motion, his bill 
was dismissed "with the usual costs to défendant. " The clerk allowed $30 
docket fee on taxation of costs. Hdd, that the docket fee muât be disal- 
lowed. 

8, Same— Motion to Dismis6 bY PLAiNTrpF— "Usual Costs." 

The dërk in tazing costs where complainant on his own motion dismissed 
his bill wji^n called for hearing " with usual costs to, défendant, " allowed for 
certifled copy of flle wrapper, contents 6f patent in suit, and certifled copies 6f 
six other patents procured by défendant to properly présent his défense. 
Held, thât they must be disallowed. Woodruff^. Biirn0y, SFish. Pat. Cas, 850; 
TTeritof y -fiiindy, 23 Blatchf. 129, 23 Fed.Rep. 49, folio wed. 

,J. JÇ. Jlf. 5owm, for complainant. 
Briesen & Steele, for défendants. 

Lacombb^ J. In this case issue was joined by the filing of the usual 
replication, the pleadings consisting of bill, answer, and replication. 
After the cause was nioticed by the défendant for final hearing, afid in 
fact after ifi was çalledi on the.caiendar, an order was made on the mo- 
;,tiqn of th^e. cppiplainant d^si^iissing the bill "without préjudice to tjie 
..complainant's, or his assignee's rights, and with the, usual costs to the 
.défendants.'' ,. ; , 

. The clerk, upon taxation of défendants' billof coats, allowed a docket 

;fee,,of |?0. ,The que^tiqn raispd upon this appeal, is whether, under 

, section ^24 of thie. ièqyised ^tatutes, such dopl^et fee is properly taxable. 

, The décisions upon this poipt are nvimerous an,d conflicting. In the 

jViews exp^essedby. Jjidg& Hajmijipnd in Partee v. Thomas, 27 Fed. Çep. 

429, I entirely concur; but the jprior décisions in this circuit arecon- 

,4i;^lling,;(>i! the.,q«É!Stion hère, and the dockd; fep must be disallowed. 

Manufacturing Co, v. Colvin, 21 Blatchf. 168, 14 Fed. Rep. 269; Andrews 

V. Cok, 20 Fed. Rep. 410; Worster v, Handy, 23 Blatchf. 112, 23 Fed. 

Rep. 49. ..y/. i.,;^?U;,.^.,.u,-;, ..i., ,.^ ,^. ... . . .; \ -, . 

The allô wances made by the clerk for certifled copy of file wrapper, 
and contents of the patent in suit, and for certified copies of six other 
patents procured by the défendant to enable him to properly présent his 
défense, are also covered by the décisions in Woodruffv. Barney, 2 Fish. 
Pat. Cas. 250, and Worster v. Handy, 23 Blatchf. 129, 23 Fed. Rep. 49, 
and are disallowed. 
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New York Beltinq & PaOking Co. «i; New Jersey Car Spbing 

& Rubber Co. 

{Gvreuit Court, 8. 2). 2few York. November 19, 18S7.) 

1. COSTS— DBMtJBREB— InSUI-FICIBNCT 0I>. 

On the overruling of a demurrer, coBts were duly taxed agaînst the défend- 
ant. Subsequently, after final hearing, défendant, in taxing the bill -of costs, 
sought to recover certain items contained in the bill taxed against it on the 
demurrer. Eeld, that this was an efEort to reclaim costs imposed on défend- 
ant as a penalty for serving an insufflcient demurrer, and the items should be 
disallowed. 

8. SAMB — DOCKET Fee. 

Rev. St. U- S. § 884, provides that on a trial before a jury in civil or crim- 
inal cases, or on a anal hearing in equity, a docket fee of $20 shall be al- 
lowed. The case was dismissed on demurrer, with usual costs, and the docket 
fee was included in the bill of costs. Eeld, that the docket fee must bé dis- 
allowed. FoUowing Myan v. Gould, ante, 764 

Twmer, Lèe & MeŒure, for complaiaant. 
Briesen <fc Stede, for défendant. 

LAcombe, J. In this case the complainànt originallycommenced suit 
in the district of New Jersey by filing a bill of cômplaint, to which a de- 
murrer was interposed, and which was duly set down for argument. 
Subsequently, in vîew of the condition of the calendar in that district, 
it was stipulàted between the parties that the suit be discontinued therein , 
and a new one brought in the Southern district of New York, upon sim- 
ilar pleadings, to be filed in Ihis district, the demurrer to be considered 
as set down for argument. Thèse stipulations were carried out. The 
demurrer was argued, ànd ôverruled the order directing "that complain- 
ànt recover of the défendant its cost in this suit to be texed, and the de- 
fendant be, and it hereby is, assigned to answer within ten days from 
date hereaftef." ' 

The bill of costs on the demurrer was duly taxed, including items for 
filing bill, issuing subpœna, and marshal's fées for serving subpœna, in 
the district of New Jersey, and fee for ûling the bill in the the Southern 
district of New York. Thèse were paid by the défendant, and upon the 
bill of costs now sought to be taxed by it claim is made that thèse three 
items, and the expense of printing the brief on demurrer, should be al- 
lowed to the défendant. This is, in efifect, but an effort to recover from 
the complainants some part of the very costs which 'were imposed upon 
the défendant as a penalty for serving a demurrer, which the coUrt held 
to be insufficieht. They should be disallowed. 

The item for docket fee allowed to the défendants should also be dis- 
allowed, for the reàsons set forth in a memorandurd filed thia day in 
Ryanv.6mdd,ante,75é. 



756 FEDBBAL BEFOBTEB. 

Sheruan V. Eeddek. 

(.Circuit Court, 8. D. New York. November 7, 1887.) 

C0STOM8 DuTiES — Actions to Recover— Bill of Particdlabs. 

Where the bill of particulars served by plaintifiE in a suit against a collector 
of customs, to recover duties alleged to hâve been illegally exacted, does not 
cont^in ail the items required by section 3013, Rev. St., a motion for judg- 
ment of non pros. yiiW be granted, 

{SyUabus by ihe Court.) 

Action to Recover Excess of Duties Paid under Protest. On motion 
for nmi pros. 

Stephen A, Wcdker, U. S. Atty., and W. Wickham Smith, Asst. U. S. 
Atty., for the motion. 

Wm. F. Scott, contra. 

Lacombe, J. In this case défendant moves for a judgment of non 
pros. on the ground that the bill of particulars beretofore served in this 
action, in compliance with section 3012, Rev. St., is insufficient and de- 
fective, in that it does not contain the uame of the importer or import- 
ers, the place from which. the merchandise was imported, the date of 
the invoice, and the date of the payment of the duties claimed to baye 
been exacted in excess. In opposition to the motion, plaintififs at- 
torney présents an affidavit of his clerk stating that, "through some in- 
advertence or oversight, he omitted to insert" in the bill of particulars 
the détails above set forth, and upon the argument plaintiff applied for 
leave to amend the bill nwnc pro tune. The papers in this case présent 
no more excuse for plaintiflf s failure to comply with the express require- 
ment of the statute than was presented in Dieckerhoff v. Robertson, ante, 
73, and should be denied. 

Upon the argument, référence was made to the subséquent granting 
of an order ^llowing amendment of the bill of particulars in the case last 
cited. Such order, however, is not authority controlling in future cases, 
because, at the time it was granted, the représentative of the district at- 
torney expressly stated in open court that, the question of power to 
grant leave to amend being decidéd against him, he had nothing further 
to say in opposition to the application. It should be further noted, with 
regard to Dieckerhoff v. Robertson, that the application in that case was 
simply for leave to' alter the amounts claimed as excess of dut}', and 
that it was stated, and not disputed, upon the first argument of the mo- 
tion, that the figures were given erroneously in the original bill because 
the plaintiff had relied upon a statement furnished from or obtained at 
the custom-house as to the exact amount of excess, which officiai state- 
ment was itself erroneous. 
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Sherman V. Hedden. 

{Oireuît Court, 8. D. New York. December 1, 1887.) 

CusTOMS DuTiBS— Action to Recoveb— Bill op Pabticulars. 

Where the bill of particulars served byplaintifl in a suit against a collector 
of customs to recover excess of duties alleged to hâve been illegaliy exacted 
does net contain ail the items required by section 3013, Rev. St., the court is 
without power to grant leave to amend nanc pro tune. 

On rehearing. See ante, 756. 
William Force Scott, for the motion. 

Stephen A. Walker, U. S. Atty., and W. Wîckham Smith, Asst. U. S. 
Atty., opposed. 

Lacombe, J. Careful considération has been given to the points pre- 
Bented by the pkintiff upon the reargument of this motion. The resuit 
of a re-examination of the whole question is, however, but confirmatory 
of the opinion expressed by the court upon the reargument — that it is 
without power to grant the relief asked for. 

If the original statuts (chapter 201 of the Lawsof 1866, § 36) and the 
section of the Revised Statutes (3012) in which it is re-enacted were 
mère régulations of procédure in court, the provisions of section 954 of 
the Revised Statutes would, no doubt, confer upon the court the power 
now invoked. The sections cited, however, seem, in unmistakable lan- 
guage, to provide a statutory limitation upon the right of recovery; and 
the mère use of the phrase "Bill of Particulars" does not alter their ef- 
fect. If the question arose upon the trial of the case whether the plain- 
tiff might recover in the absence of proof showing that he had within 
the time limited served the notice which the statute calls for, there can 
be no doubt that it would be held to be as necessary a prerequisite as 
is the service of the notice of protest, or of the notice of appeal; and it 
would surely not be claimed that either of those notices might be amended 
by the court. 

In the récent instances referred to (see Dieckerhoffv. Robertson, 29 Fed. 
Rep. 781, and the original opinion on this motion, ante, 756,) where 
amendments of similar bills of particulars hâve been allowed, the ob- 
jection now taken was not urged, and it does not seem to hâve been dis- 
tin ctly presented to the court in Pott v. Arthur, 15 Blatchf. 314, the pro- 
visions of section 3012 being therein disposed of as if it were raerely 
a régulation of procédure. The application to vacate the order denying 
leave to amend is therefore denied; but the original order may be mod- 
ified by adding a clause to the effect that the application is denied solely 
on the ground of want of power. Thus the plaintiff, should he seek to 
review this décision, wiU not be prejudiced by any suggestion that the 
discrétion of the court was exercised against him. 
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DiECKERHoïT and othôrs v. Robertson. 

{Oireuit Court, 8. D. Nm York, November 7, 1887.) 

CusTOMs DuTiEs— ExcEss op— Action to Rkcoveb— Amendment of Bill op 
Pabticttlabs. 

A motion, in an action to recover for excessive duties, to amend the bill of 
particulars by increasing the amount claimed therein for excess of duty, will 
be denied, where it appears that the mistake in making up the original state- 
ment was entirely that of the plaintiff's agent or broker, and was in no way 
induced by any misinformation furnlshed at the custom-house. 

Action to Recover Excess of Duties Paid under Protest. On motion 
to amend bill of particulars. 

A. P. Ketchum, for complainant. 

Siephen A. Walker, U. S. Atty., and Wm^ Wickham Smith, Asst. U. S. 
Atty., for défendant. 

Lacombe, J. In this case plaintifFs ask to amend the bill of particu- 
lars by increasing the amount claimed therein for excess of duty. The 
mistake in making up the original statement, however, appears to hâve 
been entirely that of plaintifîs' agent or broker, and in no way induced 
by any misinformation furnished at the custom-house. The motion is 
denied. See mem&randa in Castner v. Magone, ante, 578, and Sherman 
V. Hedden, onte, 756, (filed November 7, 1887.) 



Witters, Receiver, etc., v. Sowi.es and others. 
{Oireuit Cotirt, D. YermorU. Ootober 5, 1887.) 

1. Iksolvbnot — Nationai, Banks— Statb Laws. 

Among the assets of an insolvent national bank were three mortgages which 
were sought to be impeached by the' assignées of the mortgagor as having 
been given in violation of the insolvency law of the state. Plaintiiï, receiver 
of the bank, claimed that the state law waa inoperative upon the assets of a 
national bank, and was ineffectuai to diveat him of the title acquired by the 
mortgages. Held, that the mortgages were governed by the state law, and 
the bank took them with ail the limitations imposed by the laws of the state 
upon them. 

2. Samb— PREFERENCES— Limitation op Time. 

Rev. Laws Vt. § 1860, providés that a conveyance made by an insolvent, or 
one in contemplation of insolvency, within four months before the flling of a 
pétition of insolvency by or against him, made with a view to giving a, préf- 
érence to certain of his creditors, shall be void. It appeared that the mort- 
gages sbught to be declared void fyere made three months before the filingof 
pétition of insolvency by a créditer of the mortgagor; but the pétition was 
left to be acted upon when requested, and not aoted upon until nearly two-, 
months later, at the instance oi aflbther créditor. Held, that the statute coh- 
templated présent judicial procédure on the flling of the pétition; and the de- 
lay in acting upon the pétition at the instance of the petitioning créditor 
brought the conveyancea outside the purview of the statute. 
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In Equity. 

Chester W. Wittera and Albert P. Cross, for orator, 

W illard Farrington ànd Henry A. Burt, for défendants. 

Wheêler, J. This bill is brought by the orator, as receiver of the 
First National Bank of St. Albans, against the défendant Sowles in his 
own right. and against the other défendants as assignées in insolvency 
of his estate, to foreclose three mortgages from him to the bank to se- 
cure debts to the atnount of $60,000. The assignées défend on the 
ground that the mortgage is void as to them; and they hâve filed a cross- 
bill to hâve them set aside. The laws of the state provide that a per- 
son owing debts to an amount exceeding $300, who, among other thjngs, 
makes conveyance of his property with intent to give préférence to one 
or more of his creditors, shall or may be adjudged an insolvent debtoi 
upon pétition of.his oreditors; and that the creditors may, within 90 
days thereafter, apply to the judge of the court of insolvency, setting 
forth the facts, who, on 10 days' notice to the debtor, may makç an ad- 
judication of insolvency of the debtor. Rev. Laws, § 1870. Theyalso 
provide that if a person, being insolvent, or in contemplation of, insolv- 
ency, within four months before thp filing of the, pétition, with a view 
to give a préférence to a créditer, makes a conveyance of his property to 
a person having reasonable cause to believe the other insolvent, or in 
contemplation of insolvency, and that the conveyance is made in ftaud 
of the laws relating to insolvency, the same shaïl be void. Section 
1860. 

Thèse mortgages were made on the seventeenth day of January, 1884. 
The record of the proceedings in insolvency, which resulted in an ad- 
judication of the défendant Sowles an insolvent, and in making the 
other défendants assignées of his estate, shows that a pétition of a créd- 
iter was sent by a clerk of the attorneysof the creditor to the judge of 
the court of insolvency, who, when it was presented, inquired what time 
they wanted fixed for a hearing, and the clerk answered, "File the pé- 
titions, and" one of the attorneys "will corne and arrangeas to the time of 
hearing;" that the pétition was thus, on the twelfth day of April, 1884, 
filed, and remained on file without anything more being donc aboutit 
nntil the thirty-first day of May, 1884, when another creditor appeared, 
and presented a pétition, asking that notice be given, and this pétition 
proceeded with, which was donc, against an attempt of the first petition- 
ing creditor to withdraw his pétition. The making of thèse mortgages 
by Sowles, being insolvent, or in contemplation of insolvency, with in- 
tent to give a préférence to the bank, was one of the acts of insolvency 
set forth in the pétitions, and was the one upon which the adjudication 
of insolvency was made. 

■■■■' The bank failed on the eighth day of April, and a receiver was ap- 
pointed on the ; twenty-second day jof April, 18.84. Thèse mortgagea 

,.were among the asgets of the bank wheii they were taken possession of 
by the oiBcers of the government, upon the failure. , It is claimed on 

. behalf of the orator that the distribution of the asse^B pf an insolvent na- 
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tional bank, under the provisions of chapter 4, tit. 62, Rev. St. U. S., 
by virtue of which the assets of this bank are being coUected by the or- 
ator for distribution, is a species of bankruptcy proceeding under the 
laws of the United States, against which the provisions of any state in- 
solvency law are whôUy inoperative ; and that thèse provisions of the 
insolvency law of this state are ineffectuai to divest him of the title ac- 
quired by thèse mortgages, which would, without question, be good and 
valid but for them. If thèse were proceedings under the state law to ad- 
judge the national bank an insolvent, and distribute its assets, the claim 
that the state law was inoperative for that purpose would probably be 
well founded. But this state law is not invoked for any purpose con- 
nected with the distribution of the assets of the bank. The proceeding 
is the same as if the bank had remained solvent, and was still transact- 
ing business in the usual course. The question is one of title to the 
mortgaged property, between the receiver, under the laws of the United 
States, and the assignées, under the laws of the state, — to détermine 
to which estate the property belongs. When that is settled, the dis- 
tribution of the property will belong with the jurisdiction where the 
title is found to be, without référence to the other. The title is to be 
governed by àny law applicable ta it, and ail such laws are to be re- 
spected in ascertaining whoSe it is. The bank took this mortgage with 
ail the limitations that the laws of the state imposed upon it, the same 
as any individual would. The statute is a régulation of conveyances, 
which binds the title as to ail persons claiming under them. Knower v. 
Haines, 31 Fed. Rep. 513. An examination of the case upon its merits 
is therefore necessary. 

There is no fair question, and none made, but that at the time of the 
making of thèse mortgages Sowles was in fact insolvent. That it would 
probably çreate a préférence, if left to become valid, he must bave seen, 
and therefore it readily follows that he made them with a view to give 
a préférence to the bank by them. 

That the otHcers and agents of the bank had reasonable cause to be- 
lieve that he was insolvent, and that the mortgages were made with that 
view, is a différent question, and not, upon the évidence, so clear. He 
was, and for a long time had been, the cashier of the bank, and owned 
considérable of its stock, and of that of another neighboring bank, and 
had a large amount of real and personal property besides for a person 
in his business. He had lost heavily in stock spéculations, but that the 
losses were great does not appear to hâve been known to them. There 
had been a run on the bank which had shaken its crédit. The mort- 
gages were devised to strengthen that. The ofRcers appear to hâve had 
confidence în the bank, if they could restore its crédit, and retain its 
business, and do not appear to hâve lost confidence in his responsibility. 
They did not désire or request the mortgages, and he did not wish to 
make them. They were advised to be made by the national bank ex- 
aminer, and his ad vice was acceptéd and acted upon. His situation 
was not such that the officers of the bank were about to call upon him 
for security, but for the run on thatj and, had that survived, he would 
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probably hâve survived also. The reasonable cause to believe, which 
the statute makes the ground for avoiding themortgages, must be proved 
to hâve existed at that time, and is to be ascertained by what the offi- 
cers of the bank then had before them, in sight, and cannot justly be 
inferred from what they now know, but did not then know. It is not 
clear that the défendants hâve shown enough in this behalf to defeat 
thèse mortgages. 

If they had, it would remain to be seen whether the mortgages were 
made within four months of the fiiling of the pétition of insolvency, ac- 
cording to the meaning of the statute. The creditor may apply to the 
judge for an adjudication of insolvency, which the judge may make on 
notice and proof. The application is to be made by the creditor to the 
judge, for the judge to act upon. Presenting a pétition to the judge 
would be nothing, unless it should be presented to be acted upon as the 
judge should see fit. The control of it should be with the judge^ and 
not remain with the petitioning creditor. There might be delay, cir- 
cumstantial or incidental, and such delay might be suggested by the pe- 
titioner, without depriving the pétition of the character of an active ap- 
plication; but this could properly only be when the pétition is presented 
for action. Being in the possession of the judge is not enough; neither 
is possession by him with a filing upon it enough, for that is only his 
melnorandum . The possession should be for présent judicial procédure. 
In Sage v. Wyncocrp, 104 U. S. 319, a voluntary pétition in bankruptcy 
was prepared, and sent to the clerk, to be kept until he should be di- 
reeted by telegraph to file and proceed with it. Rights of property af- 
fected by it turned upon' the time when it was fUed and proceeded with, 
pursuant to that direction. This pétition was left with the judge, but 
not to be proceeded with until there should be further communication 
from the attorney of the petitioning Créditer as to the time of hearing. 
The first thing to be done was to give notice to the alleged insolvent to 
appear and answer at some fixed time. This could not be done until a 
time should be fixed, and that was not to be done until the attorney 
moved, and therefore nothing was to be done until then. The pétition 
■was within the control of the petitioning creditor, and not within the 
control of the court, until the other creditor appeared, on the thirty -first 
day of May , and asked that it be proceeded with. None of this is gathered 
from proof, apart from the records of the insolvency court, but it ail ap' 
pears from that, and shows clearly that this pétition was not understood 
by that court to be made in due course, and in the usual manner. 

It is urged that ail this was adjudged by the court of insolvency 
against the claim of the orator, and that the adjudication is conclusive. 
The court of insolvency retained the pétition, the facts alleged in it were 
on appeal found to be true, and Sowles was adjudged insolvent. AU 
that is included in this was conclusiyely settled, and is not now ques- 
tioned, or to be questioned, hère. Full faith and crédit is to be given 
to that judgment everywhere. But that court had beforô it no question 
as to the title to this mortgaged property, nor as to the validity of the 
mortgages, and nothing was adjudged in regard to thèse matters. A 
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creditor to the requisite amount, under the insolveney law of the state^ 
has the right, unquestionably, to prefer his pétition, and put ail con- 
veyances, within four months previous, to the test of the provisions of 
that law; but no court has decided, so far as has been observed, that a 
creditor can put a pétition on file, and retain control of it, without no- 
tice to the debtor, for weeks and months, and leave him in possession 
of his property to deal with as of full right, and then hâve notice given, 
and titles supposed to be good disturbed, which had stood much longer 
than that. 

The value of the mortgaged property is so small in comparison with 
the debt that there can be no reasonable expectation of rédemption; 
therefore the time of rédemption should be made very short. 

Let there be a decree of foreclosure, with right of rédemption for 15 
dajrs after entry of the decree; and let the cross-bill be dismissed, with 
costs to the orator. 



WiTTERS V. Sowr-BS and others. 
{Circuit Court, D. Vermont. October 5, 1887.) 

1. FBAtTDTJLBHT CONTETANCES — Bt InSOLVENT— KNOWLEDGE OF GrANTEBî. 

Défendant was heavily Indebted to the bank of which he was cashier, and, 
within four months of the âling of a pétition by a creditor to hâve him de- 
clared an insolvent, (under Rev. Laws Vt. § 1870,) transferred certain secu- 
rities to the bank, with a viewto preferring it over his other creditors. Held, 
that knowledge on the part of défendant of his insolveney aflected the banlî 
of which he was cashier with suoh knowledge, and made thé transfer of such 
securities void, under Bev. Laws Vt. § 1860, which provides that a conveyance 
made by an insolvent, or one in contemplation of insolveney, within four 
months before the flling of a pétition of insolveney by or against him, with a 
view to gi ving a pref eren ce to certain of his creditors, the latter having knb wl- 
edgeofnis insolveney, is void. 1 

8. Same—Bt Insolvent befobe Insoltenct— Date of Titlb Vbstino. 

Other securities were deposited by the cashier with his bank, and an equal 

, amount of his own paper withdrawn. Hetâ, that title to the securities im- 

mediately vested in the bank, and, such déposit taking place more than four 

months before the flling of the pétition in insolveney, the transfer did not 

çome within the purview of the statute. 

8. Samb. 

Défendant, being indebted to the bank of which he was cashier, transfered 
to it on the books of another bank the stock Which he held in the latter, but 
did not deposit the certiflcates for such stock in his own bank, and take up 
his paper held by it until some time later. Held, that the title of defendant's 
bank to the. stock transferred, dated from the deposit of the certiflcates with 
it, and not from the transfer on the books of the other bank. 

4 Banks— National Banks— ArTHOBiTv of Examiner. 

■ A national bank examiner is not an oflîceror agent of the bank, and has no 
' authority, as such, to act for the bank, and cannot bind it by any act done in 
its behalf. 

'In the absence of statutory prohibition, a debtor, though known to be in failing 
cironmstances and contemplating an assignment, may prefer one or more of bis credit- 
ors by conveying property to therii to pay or secure a horm fide debt, though the effect 
of the transaction be to defeat the collection of elaims equally nieritorious. Gilbert v. 
MoCorkle, (Ind.) 11 N. E. Eep. 296. See Woonsocket Eubber Oo. v. Falley. 30 Ped. 
Hep. 808, and note. 
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In Equity. 

This case is between the same parties, and based on the same facts, as 
the case of Witterav. Sowks, ante, 758, which see for full statement of 
facts. 

Chester W. Witters &nd Albert P. Cross, for orator. 

WiUard Farrington and Henry A. Burt, for défendants. 

Wheeler, J. The orator is receiver of the First National Bank of , 
St. Albans, and the défendants Lewis and Leach are assignées of the es- 
tate of the défendant Sowles in bankruptcy. This bill is brought to 
confirm the title of the orator as receiver to notes and évidences of debt 
of the face value, on the twenty-ninth day of December, 1883, of about 
$9,800, and to 255 shares of the capital stock of the National Union 
Bank of Swanton, and to a contract of the face value of $890, called the 
Wright contract, — ail of which formerly belonged to défendant Sowles, 
and are claimed by the other défendants as his assignées. They hâve 
filed a cross-bill, praying that thèse seourities, or the proceeds of the 
securities, may be decreed to them. The facts in respect to the insolv- 
ency of Sowles, his knowledge of it, the cause which the officers of the 
bank had to believe it, and the commencement and prosecution of pro- 
ceedings in insolvency against him, are as stated in the other case be- 
tween the same parties. According to the testimony, on the twenty- 
ninth of December, 1883, he got those securities together, and com- 
puted their value with a view to using them in payment or security of 
his indebtedness to the bank. On the twenty-flrst day of January, 1884, 
he went to the National Union Bank of Swanton, and transferred his 
stock in that bank to the First National Bank of St. Albans. On or 
about the twenty-fifth day of that January he discharged $10,000 of his 
paper held by the First National Bank of St. Albans, and placed those 
notes and évidences of debt among the assets of the bank, as the prop- 
erty of the bank, and treated them as bonds, and that item on the 
books of the bank was increased that amount. On the second day of 
February, 1884, he discharged $10,000 more of his paper, held by the 
bank, and put certificates of 255 shares of the stock of the National 
Union Bank of Swanton among the assets of the bank as its property , and 
treated tliem as bonds, and that item was further increased that amount 
on the books of the bank. The transfer of the bank stock was made by 
advice of the national bank examiner. Thèse transactions were had 
without the knowledge of any of the ofl&cers or agents of the bank. 

The Wright contract was put with the rest, in the latter part of Mardi, 
and ail were found among the assets of the bank when possession was 
taken by the ofBcers of the government, resulting in this receivership. 
The pétition of May 31, 1884, was presented to thejudge of the court 
of insolvency, asking that the prior pétition be proceeded with. There 
was no réservation of any control over it, but it was left to be proceeded 
with by thejudge in due course, according tohis judicial discrétion and 
judgment, and it was filed to be proceeded with accordingly. The de- 
lay upon that was the delay of the court. The adjudication of insolv 
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ency was made upon the first pétition so taken up, and carried along by 
that. When that pétition was presented, there was au active applica- 
tion made to the court, and, when it was so taken into the files of the 
court to be proceeded with, it was filed within the meaning of that part 
of the statute of the state relating to insolvency which avoids préfér- 
ences made within four months of the filing of the pétition. Rev. Laws 
Vt. § 1760. 

Thèse conveyances, transfers, or payments were made upon good con- 
sidération, to secure or satisfy just debts, and were honest, proper, and 
lawful, at common law, and were not afïected by any statute but this 
one reJating to insolvency proceedings. As that statute, by its terms, 
did not reach back of four months before the filing of the pétitions to be 
proceeded with, which is considered to be the thirty-first of May, what 
was done before the thirty-first of January is not «ffected by it. Thèse 
notes and évidences of debt are understood to be such that, as between 
the owner and holder and a purchaser, the ownership of and bénéficiai 
interest in them would pass by delivery. When the défendant Sowles. 
as cashier of the bank, took his own notes from among the assets of 
the bank, and discharged them as paid, and placed thèse notes among 
the assets of the bank, in place of those so discharged, the property in 
thèse notes became vested in the bank, and his right to them ceased, as 
much as if he had put his money among the moneys of the bank, and 
taken up his notes to the same amount; the title to that, by that act, 
would hâve gone to the bank. This was ail done and completed sev- 
eral days before the thirty-first of January, and was lawful and proper, 
so far as any statute undertakes to reach it. The orator appears to be 
èntitled to a decree confirming his title to thèse notes and évidences of 
debt. The bank examiner was not an ofîicer or agent of the bank, and 
he had no authority, as such, to act for the bank in any manner, and 
could not bind it by any act done or undertaken in its behalf. He rep- 
resented a department of the government which supervises and controls 
the banks as to whether in certain cases they shall do business at ail or 
not, but it does none for them, other than to wind up their afiairs for 
their creditors. The examiner makes report to that department to fur- 
nish a basis for action with référence to the continuance of the banks in 
business. His reports might be favorable or otherwise, as any advice 
he should give might be foUowed. He doubtless acted for the best in- 
terests of the creditors of the bank in giving this advice, but what was 
done in following it had no more eâect than as if it had been done with- 
out it. The transfer of the stock on the books of the other bank was 
without considération or contract. The certificates were kept by him, 
and there was nothing on which the bank could stand to hold or enforce 
ownership of the stock. On the second of February, when he placed 
the certificates among the assets of the bank as the property of the bank, 
and took up his obligations to an amount equal to its value, the transfer 
became complète and valid. The operative part was within the four 
months, and within the reach of the statute. He did this being in fact 
insolvent, and with a view to give a préférence, as before fouud. If the 
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bank had reasonable cause to believe this, the transaction is avoided by 
the statute. The other officers of the bank did not know of it at the 
time. When they did know of it, the state of insolvency had so far 
progressed and made itself apparent that ail were affected with knowl- 
edge of it. Perhaps they thus had left to the bank the right to repudi- 
ate the transaction, and to stand upon the obligations of the paper taken 
up. If so, and they availed themselves of that right, the stock could be 
left to go to the défendants; if not, and they stood upon the transaction 
as made by Sowles, acting for the bank, as well as for himself, they must 
take bis act for the bank as he could perform it, and as if it had been 
done by any one else afifected as he was. This would include his knowl- 
edge of his insolvent condition, and the purpose of the transfer. The 
bank must be afifected by the knowledge which the only one acting for 
itaboutthis transaction had. The transfer of this stock is avoided by the 
statute. A fortiori the transfer of the Wright contract is avoided. The 
défendants the assignées appear to be entifled to hâve this stock, and the 
Wright contract, or the avails of thèse, decreed to them. 

Let there be a decree for the orator confirming bis title and right to 
the notes and évidences of debt, and the avails of them, according to the 
prayer of the bill; and for the défendants' assignées, that they are entitled 
to the stock of the Union National Bank of Swanton, and the Wright 
contract, and the avails of them, and for delivery of the stock and con- 
tract if now in the orator's hands, and for an account of the avails if 
converted, according to the prayer of the cross-bill; without costs to either 
party. 



WrrTBES, Receiver, v. Sowles and others, Assignées. 
(Circuit Court, D. Vermont. November 11, 1887.) 

1. Limitation of Actions— Commencement of Suit— Paeol Evidbncb. 

The time of commencement of judicial proceedings to avoid a statute bar 
may be shown by paroi. 

2. Pbaotice in Civil Cases— Rbopbning of Case— Cumulative Evidence. 

A case will not be reopened for the introduction of newly-discovered évi- 
dence, whare such évidence is merely cumulative, and its sources were well 
known to the parties at the first hearing. 
8. JuDGMBNT— Stay op— Newxt-Discovbred Evidbncb. 

Proceedings upon a decree will be stayed for the purpose of allowing par- 
ties to take and flle testimony newly discovered, when such testimony ap- 
pears to be material, and its materiality was not so direct and apparent that 
the f ailure to discover and produce it on the first hearing amounted to lâches. 

In Equity. 

For statemènt of facts of this case, see Witters v. Sowles, ante, 758. 

Chester W. WUters, for plaintiff. 

WiRard Farrington and Henry A. Burt, for défendants, assignées. 

Whbelbr, J. This cause has now been beard on a motion by the 
défendants for leave to take new testimony as to the reasonable cause 
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of the offioers of,the bank to believe that the défendant Sowles was in- 
solvent, ànd that the mortgages were made with a view to give a préf- 
érence to the bank, :àrid as to whether the pétition in insolvency was 
filed to be proceeded with when it was lodged with the judge of the court 
of insolvency. 

The évidence claimed to be newiy discovered as to the first point ap- 
pears to be so far merely cumulative, and its sources were so well known 
to the défendants or their solicitors, thatthere is no grbund apparent for 
opening the case on that subject. 

At first it seemed that the second point would be governed by the 
record, and that paroi évidence would not be admissible to afFect it in 
any way But the period of four months next befol-e the filing of a 
pétition within which conveyances may be avoided is a sort of limita- 
tion, and it appears to be well settled that the time of commencement 
of judicial proceedings to avoid a statu te bar may be shown by paroi. 
Day v. Xam6, 7 Vt. 426; Gariner\.Wébher, 17 Pick. 407; 2 Greenl. Ev. 
§ 431. Therefore, this évidence may be admissible, and quite material. 
It appears to be in fact' newly discovered. Its materiality was not so 
direct and apparent that the failure to discover and produce it appears 
to amount to such lâches that the défendants ought to be deprived of the 
opportunity to produce it now, upon some terras. The question of terms 
is reserved. 

Proceedings upon the decree entered are stayed, and leave is granted 
to the défendants to take and file testimony as to the transaction of filing 
the pétition of insolvency, at any time before December Ist, and the 
plaintiflf bas leave to file testimony in answer thereto at an}' time before 
December 17th, on such terms as may be hereafter fixed. 



WiTTEBS, Receiver, v. Sowles and others, Assignées. 

( Ovrcuii Oourl, D. Vermont, Noyember 11, 1887.) 

JTJDaMBiTT— Stat op'— NewiiT-Dibcovered Evidence. 

A decree will be stayed for the taking and filing of newly-dîscovered tes- 
timony which is material, a,nd which could not bave been produced on the 
flrst hearing. 

In Equity, 

For statement of facts of this case, see Witters v. Sowles, ante, 758. 

Chester W. Witters, for plaintiff. 

WUlard FaningUm and Henry A. Burt, for défendants. Assignées. 

Wheelek, J. This cause, has'how been heard on a motion by the 
défendants to take new testimony with respect to the reasonable cause 
of the officers of the bank to believe the défendant Sowles to be insolvent, 
and that the transfêr of the notes and securities in question was made 
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with a view to give a préférence, with respect to tîie filing of the péti- 
tion in insolvency, and with respect to what the détendant Sowles did 
with the notes and securities when hé discharged the debts to which 
they were applied from the books of the bank. 

The motion as to the testimony on the first point is denied, and as to 
that on the second point granted, for the reasons stated in respect to the 
motion in the other case between the same parties heard with this. The 
testimony of Albert Sowles as to the other point appears to be in fact 
newly discovered, and to hâve been so far kept by him from the knowl- 
edge of the other défendants and their counselthat they ought not to be 
precluded from producing it now upon some terms. The question of 
terms is whoUy reserved. 

Leave ia granted to the défendants to take and file testimony as to the 
transaction of filing the pétition in insolvency, and to take the testi- 
mony of Albert Sowles as to what he did ivith the notes and securities 
applied to the debts discharged from the books of the bank on January 
25, 1884, at any time before December Ist, and the plaintiff bas leave to 
take and file testimony in answer thereto at any time before December 
17th, on such terms as may be hereafteï ûxed. 



WiTTEBs V. Sowles and Wife. 

{CHrevit Court, B. Vermont. November 1, 1887.) 

1. Baitkb aud Bankihg— National Banks— LiAsmiTY of Shaebholdebs— 

MASmXD WOKBN. 

Eev. St. U. S. § 5151, provides that "the shareholders of every national bank- 
ing asBociation shall be held individually responsible, equally and ratably, 
and not one for another, for ail contracta, debts, and engagements of such as- 
sociation, to the estent of the aœount of their stock therem, at the par value 
thereof, in addition to the amount invested In such shares. " Seld, that this 
section includes a married woman who holds stock in a national bank, and 
her separate property can be charged to satisf y an assessment levied upon the 
. shareholderson the insolvency of the bank. 
3. Sakb. 

And the liability of the married woman to respond to such assessment be- 
ing Personal utider this section, and the amount sought to be recovered being 
a sum certain, the remedy to enforce the assessment against the married 
woman. and to charge her separate property, is an action at law, and not a 
bill in equity. 
8. Samb. 

The contracts of a banlî are not contracts of the individual stockholders; 
and where jin assessment was made upon the shareholders of a national bank 
to satisf y a contractual liability, a married woman who held stock in such 
bank could'claim no immonity from the assessment on the ground that she 
had no legd capacity to contract. 

In Equity. 

See case between same parties, cmte, 130. 
Chester W, WiUera, for plaintifif. 
Edvxird A. Sowlea, for defenàania. 
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Wheelee, J. Thi» bill is brought by the orator as receiver of the 
First National Bank of St. Alban» to charge an assessment to the amount 
of the par value of'400 shares of the stock of $100 each upon the sep- 
arate property of the wife, and bas been heard on demurrer to the bill. 
The principal causes of demurrer urged are that neither a married wo- 
man nor her property is liable to such assessment, and that the reniedy, 
if any, is at law, and not in equity. 

j The liability sought to be enforced is created by statute of the United 
Sta,teg, which déclares that the shareholders Of every national banking 
association shall be held individually responsible, equally and ratably, 
and not one for another, for ail contracta, debts, and engagements of such 
association to the extent of the par value oftheir stock in addition to the 
amount invested in that. Rev. St. U. S. § 5161. In Doctor Hiissey's 
Case, 5 Coke, 132, it was agreed by aU the judges that afeme covert was 
liable to an action with her husband for the penalty incurred under 
the statute of 2 Westm. c. 35, for abducting and procuring the mar- 
riage of a ward against the will of the guardian. And in Foster's Case, 
6 Coke, 107, it was likewise agreed that a married woman was also lia- 
ble for the penalty of £20 forfeited to the queen by every person above 
the âge of 16 years for every month of non-attendance at church by force 
of the statute of 28 Eliz. c. 1. And it is laid down by Sergeant Hawk- 
INS that, generally, afeme covert shall answer as much as if she were sole, 
for any offense not capital against the common law or statute; and that 
if a wife incur the forfeiture of a pénal statute, the husband may be made 
a party to an action or information for the same, as he may be generally 
to any suit for a cause of action given by his Wife, and shall be liable to 
answer what shall be recovered thereon. 1 Hawk. P. C. 3. The same 
is stated by Lord Bacon, Bac. Abr. "Baron and Feme," G. The pro- 
vision in the constitution of New York, that the stockholders in every 
corporation "shall be individually responsible," w$s held to include a 
married woman who had stock in a state bark. In reBank, 22 N. Y. 
9. This case is cited with apprpval by the suprême court of Rhode Isl- 
and, and a married woman holding stock held liable under a statute of 
that state making stockholders in corporations, generally, responsible. 
Sayles v. Bâtes, 5 Atl. Rep. 497. This married woman ajjpears, upon 
thèse books and cases, to be personally holden for this assessment if she 
is in fact a shareholder Sound reasoning appears to lead to the same 
conclusion, for the statute declaring the liability makea no distinction or 
exception among those who are shareholders, except as to those holding 
the stock as executors, administrators, guardians, or trustées, and that 
exception bas no application to this case. Rev. St. § 5152. The com- 
mon law as to the rights of a husband in his wife's personal property, 
generally, and as to her right to separate property, prevailed in Vermont, 
where this bank was located and ail the parties resided, when this liabil- 
ity accrued, if at ail. Tho statutes of the state provided that stocks or 
bonds given by a parent to a daughter should belong tothe daughter, if 
married, in her own right. That statute, however, does not extend to 
this case, for this stock was not given to this woman by her parent. 
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Kev. Laws Vt. § 2323. But married womenhave, independently ofany 
statute, always been held tobe capable of holding stocks of corporations, 
as well as otfaer choses of the same nature, in their own right, in Ver- 
mont. Porter V. Bank, 19 Vt. 410; Stearns v. Stearns, 30 Vt. 213; Rich- 
ardsm V. MerriU,S2 Vt. 27; CaldweUv. Renfrew, 33 Vt. 213; Howard v. 
Bànk, 40 Vt. 697; Curtis v. Hapgood, (cited by Bareett, J.,) 43 Vt. 
228. The laws of the United States make no provision as to the capacity 
of persons to take and hold stock in national banks. Such capacity ia 
left to be determined by the laws of the states where the stock is taken 
and held. LoriRard v- OU Oo., 18 Blatcbf. 199, 2 Fed. Rep. 902; Fetter ■ 
V. Newhall, 21 Blatchf. 445, 17 Fed. Rep. 841. 

The principal argument against the liability is that it rests upon con- 
tract, and that, at the time in question , in Vermont the contracts of married 
women were left as at common law, and were wholly void. The act of 
1884, authorizing married women to make contracts generally, had not 
thenbeenpassed. LawsVt. 1884,p. 119. Itistrue that the liability does 
rest upon contract, but not upon the contract of the stockholder, The 
contract is made by the bank when the liability of that for which the 
assessment is required is created. The stockholders hâve no part in that 
contract. The affairs of the bank are managed by the directors, and its 
contracts are made by them, or pursnant to their authoritj'. "When 
those contracts are made, the statute binds the stockholders to them to 
the extent of the par value of their stock. Richmond v. Irons, 121 U. 
S. 27, 7 Sup. et. Rep. 788. If the stockholder was présent and ob- 
jected, the liability would be no less. The shareholders generally be- 
come such by contract, but the liability does not accrue then. They 
place themselves where the law makes them liable when the banks make 
contracts; and any one may do that who is capable of becomiug a stock- 
holder, and married women in Vermont hâve, and always hâve had, that 
capacity. 

The conclusion foUows that under the laws of the United States and 
of the state this married woman is the shareholder of thèse shares, and 
as such became responsible for the debts of the bank for which this as- 
sessment is wanted, and by the action of the comptroller became person- 
ally liable for the assessment. The question remains whether tiiis lia- 
bility can be enforced by this suit in equity. 

It is said by Mr. Justice Gbay, in Price v. Abbott, 17 Fed. Rep. 506, 
that actions to recover such assessments are suits at common law. The 
amount of the assessment is conclusively fixed by the comptroller of the 
currency. Kennedy v. Gibson, S Wall. 498; Ckiseyv.OaUi,9é'U.S.67B. 
There is no marshaling of assets or liabilities to be had in court. Noth- 
ing is sought but the recovery of a sum certain of money. For this a 
judgment at law is a plain, adéquate, and complète remedy, and the 
statute would seem to exclude a suit in equity for it. Rev. St. § 723. 
But whether a suit in equity can be maintained or not for less than the 
par value of the stock, it seems to be well settled that a suit for the full 
amount, in the fédéral courts, against ordinary persons, must be atlaw. 
Oasey v. GaUi, 94 U. S. 673. This suit should therefore hâve been at 
v.32F.no.l2— 49 
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law, unless ihere is some relief against the property of the married woman 
défendant which may be had in this proceeding, and which a court of 
law could not give. At law, judgment would be rendered against her, 
with or without her husband, as should be proper, on which exécution 
would issue, by virtue of which her property liable to exécution could 
be taken. If, however, her separate property can be chai^ed in equity 
for her personal liabilities, still this proceeding might be upheld. Many 
suite in equity bave been maintained; to Teach the separate property of 
married women where there was no personal liability, but none bas been 
cited or observed where the aid of a court of equity bas been had to 
charge their separate property with any liability for which they were 
personally holden. In Biscoev. Kennedy, 1 Brown, Ch. 18, note, the ora- 
tor first brought a bill to charge the separate property of the married 
woman in the hands of ia trustée with a debt contracted by her while 
Bolej without bringing suit at law. The bill was dismissed. Then a 
suitat law was brought, which was prosecuted to outlawry of the hus- 
band, and a bill filed to reach the property of the wife in the hands of 
her trustée, which could not be taken in exécution. This suit succeeded. 
The cases where the separate property of a married woman bas been 
chargea in equity bave proceeded upon the ground that the property it- 
self had been beneflted in some way, so that in equity it ought to re- 
spond; or that crédit had been given to it, so that it ought to answer the 
debt. In this case there is no ground to prétend that the bank in any 
manner beneflted the property sought to be reached, so that it ought to 
respond on that ground. 

The property of married women haa been holden to be the means of 
crédit, becausè, being their own separate property, they had the disposi- 
tion of it in any manner they should see fit, and had, expressly or im- 
pliedly, so dealt in respect to it that in equity the property ought to go 
in satisfaction of the debt charged upon it. In England, the mère con- 
tract of a married woman having separate estate was held to be an im- 
plied appointment of the estate to satisfy the engagement, because she 
could bind>only that; and, as.it was to be presumed that she intended ■ 
to bind something by her entering into the engagement, it would be pre- 
sumed that she intended to bind that. Therefore. her property was held 
to satisfy her engagement as surety for others, without other évidence of 
aii intention to charge it. fZwimev. Tenant, 1 Brown, Ch. 16; Murrayv. 
JBarke, 3 Mylne & K. 209; Owens v, Dickenson, Craig. & P. 48. In this 
country, while her separate property may be charged by her dealings in 
reèpect to it, her gênerai personal engagement doea not appear to be suf- 
ficient to charge it. : Partridge v. Stocker, 36 Vt. 108} Fi^ary v. Booih, 37 
Vt. 78; Stephen r. Beaïï, 22 Wall. 329L Therefore, when her engage- 
ment is that of a mère surety, her separate property is not holden. 
Yalev. Dederer, 18 N. Y. 265; WUlard v. Eastham, 15 Gray, 328; Dais 
v.'Robinson, 51 Yt. 20. 

The liability sought to be enforced in this proceeding is in its nature 
that of a surety. The bank is the principal in contracting the debts to 
meet which, or the balance of which, after exhausting its assets, the as- 
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sessment is made! The sliareholders havé no interest în the making of 
the debts, except as they oiày be interested in the fate of thcir stock. 
Eut the statu te binds them>for the bank. Upon the principles of those 
American cases, the property of inarried women would riot be specifically 
charged with such liability. And if the principles of the English cases 
prevailed hère, they would not aflfect such separate property. The mar- 
ried women, when stockholders, hâve no part in creating the liability; 
therefore.there is no ground to infer an intention to charge their separate 
property because they are presumed to make something liable for any 
debts created by them. The liability is forced upon them by the stat- 
ute,'and there is no entering into it by them from whioh any presump- 
tion of an appointment of their separate property to satisfy it can be 
drawn. The liability is purely personal, and is entirely separated from 
the property, except as that may be reached to satisfy the personal judg- 
ment. The remedy appears to be at law, the same as it is for any cause 
of action accruing against a married woman. A married woman could 
not at that time be sued at law in Vermont apart from her husband. 
If he could not be made liable with her, that might be a ground for pro- 
ceeding in equity against her where there might be a decree against her 
without Mm. But the common law cast upon the husband ail the ob- 
ligations of the wife, however arising, and there is no defect in procédure 
at law on this account. 2 Kent, Comm. 143. 

There is no ground to be found for maintaining this bill; therefore it 
must be dismissed. 

Let there be a decree sustaining the demurrer, and dismissing the bUl 
of complaint for want of jurisdiction in equity. 



WiTTKKS, Receiver, v, Sowles, Ex'r, and another. Trustée, and ànother, 

iOircitit Court, D. Vermont. November 11, 1887.) 

BXBCDTOKa AND AdMINISTBATOBS— DSBTS OF Deobdbnt— Resiotiart Legaot. 
The levy of an exécution upon property of a testator in the hands of the 
residuary legatee, to satisfy a debt of the testator, will be vacated where it is 
shown that the executor still has in his hands property of the estate not ys^ 
«urrendered to such residuary legatee. 

In Equity. 

For statement of the facts of this case, see Witters v. Sowles, ante, 130. 

Ohester W. Witters, for orator. 

Edward A. Sowles and Kittredge Saskins, for défendants. 

Wheelee, J. Final decree against the estate of the testator in the 
hands of the executor, and in default of payment therefrom against th© 
same in the hands of the trustée, ànd in default of payment therefrom 
against Susan B. Sowles, aocording to the décision on final hearing, 
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bas been entered berein. Witten v. Sowles, ante, 130, 139. On de- 
fault of payment exécution bas been taken out running against the 
goods, chattels, or landa of tbe testator in the hands of the exécuter, and 
for want thereof against any such in the hands of the tru&ibc, and for 
want thereof against the goods, chattels, or lands of Susan B. Sowles. 
The marshal has levied the same upon lands of the testator in the hands 
of the trustée, and threa,tens to sell the same to satisfy the decree. The 
défendants bave moved to set aside thé levy on the ground that there 
are lands of the testator in the hands of the exécuter which ought to go 
first to satisfy the decree, and which were pointed out to the marshal to 
be taken for that purpose. There is no question, ajad none is made, but 
that it is within the power of the court to vacate the levy for this cause. 
Knppmdm-fv. Hyde, 110 U. S. 276, 4 Sup. Ct. Rep. 27; Qovell v. Hey- 
Tnan, 111 U. S..|176, 4 Sup. Ct. Rep. 355. It is manifest that the as- 
sets in the hands of the ex«cutor ought to be exhausted before those in 
the hands of the trustée are taken; for the liability on which the decree 
is founded aocrued against the former, and the latter could be holden to 
satisfy it only for want of the former. 

The only question there is, therefore, on this motion, is whether the 
lands pointed out are of the estate of the testator in the hands of the 
executor. That they were of the estate of the testator is not disputed; 
therefore the question is narrowed down to whether they are in the 
hands of the executor. The creditors of the testator had the first lien 
upon the assets of this estate. That was provided for by the bond of 
the executor pursuant to the laws of the state. Rev. Laws, § 2067. 
Susan B. Bellows was residuary legatee. The executor was executor of 
her will, and Margaret B. Sowles was residuary legatee in that. The 
probate court found that there were sufficient assets to pay the debts 
and legacies, and leave a large amount for the residuary legatee, and 
thereupon decreed that the executor pay the debts and legacies, and de- 
creed the residue to the estate of Susan B. Bellows as the residuary lega- 
tee; and at the same time that court decreed that the executor pay ail 
her debts and legacies, and decreed the residue to Margaret B. Sowles, 
residuary legatee. Thèse decrees settled the liability of the executor for 
the debts and legacies. Weeka v. Sowles, 58 Vt. 696, 6 Atl. Rep. 603. 
They left the estate in the hands of the executor to pay the debts and 
legacies from, ànd settled the right of the residuary legatee to the residue 
after such payment, but left the adjustment of that to her and the exec- 
utor. It appears in the case that the debts and legacies are not ail paid. 
The executor has the right, under the laws of the state, to hold posses- 
sion of the real estate so long as may be necessary for the purposes of 
making payment. Rev. Laws Vt. §§ 2182, 2185. He may also surren- 
der the same to a devisee during theprogress of the setûement. Section 
2185. Dunbar v. Dunbar, 3 Vt. 472; Lyman v. Webber, 17 Vt. 488, 

The orator sets forth that the lands pointed out as in the hands of the 
executor hâve been by him surrendered to the residuary legatee by vir- 
tue of his authority as executor, and that thereby they bave ceased to 
be in his hands as executor. The only évidence in tbe case bearing upon 
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ihis point, directly, is that of the residuary legatee herself, She testi- 
Ses in answer to interrogatory 100 that the real estate was not transferred 
to her; in answer to interrogatory 110, that she assumed control of the 
house where she lives; in answer to interrogatory 114, that this is ail 
the real estate she has had anything to do with since the decrees; in an- 
swer to interrogatory 241, that she has received farms towards her legacy 
of $20,000; and in answer to interrogatory 324, that the exécuter has 
in his hands the other real estate. Nothing has been pointed ont or ob- 
served to contradict this testimony. It is not understood that the real 
estate pointed out to the marshal includes any of thèse farms, or the 
place mentioned as the place where she lives. This is not, however, 
very clear. If not, it is found to be in the hands of the executor, and 
should be exhausted for the purpose of satisfying the decree before taking 
the assets in the hands of the trustée. She joins with the others in set- 
ting up in this motion that this real estate is still in the hands of the 
executor. This would estop her from afterwards claiming that it was not, 
but was included in that surrendered to her, if she made the motion herself, 
or it was done by her authority. The motion is signed by her husband 
as soliciter. He is the executor, and in a somewhat adversary position. 
There might be a question about his authority, and none should be left 
about her renunciation of this property for this purpose. As trustée 
she appears to be entitled to hâve the levy suspended until the real es- 
tate pointed out is exhausted, when her renunciation, is made clear. 
This can be done by filing an acknowledgment that the motion is made 
with her authority. 

Let an order be entered that on the filing of an acknowledgment by 
Margaret B. Sowles, taken by a notary public, that this motion is made 
by her authority, if done within six days, the levy heretofore made be 
suspended until the estate named in the motion as being in the hands 
of the executor is exhausted. 



Sheldon and another v. Wheelek and another. 
(Circuit OowH, N. B. lUinoù. November 21, 1887.) 

CONFLICT OP LaWS— ASSIGNMIINT FOE BeNEFIT DP ChBIHTORS— NoN-ReSIDBNCT 

— Attachmbnt. 

A voluntary assignée of a non-resident under the lawsof another state can- 
Dot hold assets found in Illinois against attaching creditors résident in that 
State.' 

P. L. Shwman, for plaintifiF. 
Butz & Eschenhurg, for garnishee. 

'Avolnntary gênerai assignnient for the benefit of creditors, îfvalid where made, 
will be valid to Iransfer Personal property wherever situated, exoept as it conflicts with 
the rights of résident creditors. Schuler v. Israël, 27 Fed. Kep. 851, «nd note. 
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i: Blodgett, Jj, (oraUy.') This is an attachment suit, the plâintiffs be- 
' ing citizeris of Illinois, and the défendants citizens of Connecticut. The 
- suit was commeticed against the défendant as a non-résident of this state, 
liinder the attachment laws of Illinois; an attachmeiit writ issued and 
served by summoning certain persons as garnishees. One Merwin in- 
teryehes, and claims to be the owner of, and entitled to, the proceeds 
ofl the indebtedness garnished, on the ground that he is the voluntary as- 
signée of Wheder & Co., the attachment debtors, who réside and do 
business in the state of Connecticut. Wheeler & Co. made a voluntary 
assignment, under which Merwin is the acting assignée, for the benefit 
of their creditors, and Merwin sets up a superior right and claim as such 
assignée to the assets attached. 

I am satisfied that the law in this case was properly stated by the su- 
prême court of Illinois in Heyer v. Alexander, 108 111. 385, where it is 
stated, in substance, as the true rule, that a voluntary assignée under the 
laws of another state will not be allowed to take the property of the as- 
signer fouiid in this state, as against a creditor of the assignor résident in 
this state who has brought an attachment for the purpose of reaching 
the 'assets of such non-resident debtor. In other words, that each state, 
being a separate and indépendant sovereignty, will see to it that its own 
citizens are protected in the collection of their debts against non-resident 
debtors, sofar as the assets of such debtors are within the jurisdiction 
of the state. ' There hâve been some later décisions by the suprême court 
of Illinois, but I do not think they disturb the principle upon which 
Heyer v. Alexander was decided. 

The demurrer to the interpleader is sustained, and the interpleader 
dismissed. 



In, re Extradition of Lunwia. 

iCireuit Oourt, S. D. New York. September 19, 1887.) 

Extradition — Adjouknmbnt of Hbaetng. 

It is within the discrétion of the commissioner to adjourn the hearing of 
extradition proceediiigs on motion of the sovereignty making the demand 
for the accused, and the prisoner is not entitled to be discharged from custody 
on habeas corpus on the ground that the adjournment is unreasonably long, 
uniess it is made to appear that the commissioner has abused his discrétion. 

On Habeas Corpus. 
. Robert Waite, for Ludwig. 
Solonum d: Dulon, for the German government. 

Lacombe, J. The first question raised in this case is whether the ad- 
journment of the hearing granted by the commissioner was unreasonable. 
That his power to grant adjournments at the request of either party is 
unquestionable was héld in Re Macdonneli, 11 Blatchf. 100. It is said 
in that case that "the commissioner must exercise a just and reasonable 



UNITED STATES V. CABBOLL. 775 

discrétion on that subject," and that it is only when such discrétion is 
abused that the courts will afford relief. While the adjournment in the 
case at bar was undoubtedly extremely libéral, I am not preparedio say 
that it was unreasonabJe, especially in view of what the papers before 
the commissionershowed as to the character of the évidence which might 
be expected on the adjourned day. 

It is unnecessary to consider the other points raised upon the argu- 
ment, as the first one is conlroUing of this application. The prisoner 
may be remanded to the custody of the marshal till the hearing is closed, 
without préjudice to a renewal of the application for discharge, should 
the Gernian government not close its case on September 27th. 



United States v. Cabboll. 

{Distriet Court, E. D. Mmouri, E. D. November 31, 1887.) 

Elections— Offenses— Indictmbht. 

Rev. St. U. S. § 5512, provides for the punishment of any registratîon offl- 
cer who "doe> any act unautJiorized by law relaimg to or affeeting tTie regMration, " 
and its last clause pro vides for the punishment of any person who "aids, 
eounseU, procures, or admes any * * * oj^certo ^o ««y ac<" thérein made 
a crime. In Missouri, a registratîon oflacer is not authorized to write a per- 
son' s name on the registration book unless he applies for registration, and 
takes a certain oath. An indictment against défendant alleged that an in- 
dictment against one M. for writing names of persons on the registration 
book, vrho had not applied for registration or beèn swornj had been found, 
and that M. had been tried and convicted thereon, and that défendant had 
aided, counseled, and procured saîd M. to do the act in question. Held, that 
the offenses described in the section are. misdemeanors, and that the advising 
an offlcer of registration to do an unauthorized act is a substanti va and not an 
accessorial offense, and the indictment should allège what spécifie offense the 
offlcer of registration committed, and that the défendant advised and' pro- 
cured him to do it. 

On Demurrer to Testimony. 

Thomas J . MoUoy was indicted and tried in the circuit court of the 
United States for the Eastern district of Missouri, under section 5512, 
Eev. St. U. S., for doing an act unauthorized by law, to-wit, writing 
the names of persons in the registration book in bis custody who had not 
applied for registration, or taken the oath required by law. Vide 31 
Fed. Rep. 19. Subsequently James Carroll was indicted under the Jast 
clause of section 5612, for "counseling, procuring, and advising" said 
Molloy to do the act for which he had been tried and convicted. On 
the trial of the latter indictment, after a jury had been called and sworn, 
defendant's counsel interposed an objection to the admission of any tes- 
timony, because the indictment was bad in that it did not show that 
Molloy had done any spécifie acts which amounted to an offense, at the 
instigation of the défendant. 

jf^os. P. Baahaw, Dist. Atty., and D. P. Dyer, for the Government. 

Œester Krvm and Wm. 0. MarAaU, for défendant. 
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Thayer, J. Counsel for thé gôvernment concède that in cases of mis- 
demeanor there is no such thîng known to the law as an accessory before 
the fact or at the fact; and the proposition is elementaïy that ail who 
are in any way concerned in the commission of an act which is a misde- 
meanor are principals. State v. Lynburn, 1 Brev. 397; U. S. v. Gooding, 
12 Wheat.475, 476; U. S. v. HartweU, 12 Int. Rev. Rec. No. 9, p. 72, 
(date August 27, 1870.) 

It is also true that Judge Brewek and myself hâve held that \he of- 
fenses described by sections 5511 and 5512, Rev. St. U. S., are misde- 
meanors, and not félonies. . It is also obvions that the présent indictment 
was drawn on the theory that défendant was an accessory before the fact, 
or at the fact, to some main offense committed by the registration ofiicer, 
MoUoy, and that it was essential nnder an old rule of the common law 
applicable to félonies only, to show on the face of the indictment that 
the principal offender, Molloy, had been indicted and convicted. But 
the offense committed by Molloy being a misdemeanor, the défendant 
could not be an accessory before the fact. Consequently the theory on 
which the indictment was drawïi is wholly erroneous. There can be no 
reasonable doubt of the correctness of the foregoing propositions. I 
think it is equally clear that, under section 5512, "to counsel, procure, 
and advise " a registration officer to do an act unauthorized by law, (which 
seems to be the oifensé intended to be charged against the défendant,) is 
in itself a distinct offense, différent from the offense which a registration 
officer commits when he does "an act unauthorized by law." This con- 
clusion not only results from a careful reading and analysis of the stat- 
ute, but it is confirmed by authority. 

Thus, in the case of U. S. v. HartweU, swpra, where a statute made it 
a felony on the part of an officer to loan public money in his charge, and 
the same -section further provided that ail persons advising or participat- 
iijg in such act, on conviction, should be punished as therein provided, 
Judge Clifford, in effect, held that two distinct offenses were created 
by the section. In the case of U. S. v. Gooding, supra, where a stat- 
ute made it an offense to engage in and carry on the slave trade, or to aid 
and abet such enterprises, Judge Story held that the words "aid and 
abet" were used to describe a substantive offense, and not an offense that 
was merely accessorial. It is clear, therefore, that counseling, advising, 
and procuring an officer of registration to do an unauthorized act, is a 
substantive offense, and should be indicted as such, and not as an acces- 
sorial offense; and that it may be punished, although the registration 
officer has not been previously convicted, or even prosecuted. 

This much being determined, the indictment in the case at bar is 
clearly bad. It is not alleged therein that the registration officer, Mol- 
loy, did any spécifie acts amounting to an offense; and that the défend- 
ant, Carrolî, counseled, procured, and advised him to do the acts in 
question,— ail of which facts should, in my opinion, be averred in an is- 
suable form to make a good indictment. The bill merely states that a 
certain indictment, which is set out in hase verba, was found against Mol- 
loy, and that he was put on trial, and convicted, and that MoUoy acted 
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according to the counsel, procurement, and ad vice of the défendant. 
There is not a single direct allégation in the indictment that Molloy was 
an officer of registration, or thaï he did any act amounting to an offense. 
AU the information given on those points must be gathered from the in- 
dictment against Molloy, which is Bet ont merely by way of récital. Ev- 
idently, the pleader supposed that it was sufficient to aver that Molloy 
had been convicted on a certain indictment, and that it was unnecessary 
to allège spécifie acts done by the registration office? amounting to an of- 
fense. 

In my opinion, the allégation that an indictment of a certain kind was 
found. against Molloy, and that he was convicted, is whoUy immaterial; 
for, as this défendant was not an accessory to the ofTense committed by 
the registration officer, but, if guilty of any offense, was guilty of a dis- 
tinct and independent crime, neither the indictment against Molloy nor 
record of conviction would be admissible in évidence against thîs défend- 
ant to establish as against Mm that Molloy had in point of fact committed 
the acts described in the indictment against Molloy. I feel confident 
that the indictment in the case at bar is bad in law, and that the de- 
fendant, should not be put on trial under the same. I will sustain the 
objection against the admission of any testimony to support the indicfr 
ment, and order the defendant's discharge. 



United States v. Chamberlain. 

(Diêtriet Court, E. D, Mistouri, E. D. November 16, 1887.) 

Elections— Opfbnsbs against— Rœv. St. U. 8. § 5521. 

A superviflor of élection was indicted under Rev. St. U. S. § 6521, for neg- 
lecting and refusing to challenge the vote of an indlvidual representin^ him- 
self to be aperson whom said supervisor knew to be dead. HMi that, M for 
any reason he did not at the time know that such vote was being ofiered, jthea 
he was not guilty of any offense. 

Indictment for Violation of section 5521 of the Revised Statutes of the 
United States. 

Thas. P. Bashaw, U. S. Dist. Atty., and D. P. Dyer, spécial counsel, 
for the United States. 

Wm. 0. Marshall, for défendant. 

Thayer, J., (charging jury.) The indictment in this case charges, 
in substance and effect, that John "W. Chamberlain, the défendant, was 
duly appointed, by the circuit court of the United States for the East- 
ern district of Missouri, one of the supervisors of élection for the Pifty- 
second élection precinct of the city of St. Louis, the same being in the 
fourth ward of this city, and within the Eighth congressional district 
of the state of Missouri; that, as such supervisor, he served at an élec- 
tion held in that precinct on November 2, 1886, at which élection a 



778 FEDERAL REPORTER. 

représentative in congress for the Eighth congressional district of Mis- 
souri was voted for; that, while so serving as supervisor of élection at 
that precinct, some person representing himself to be Ed Maher, resid- 
ing at 907 Biddle street, offered a ballot for a représentative in congress 
then being voted for; that suoh ballot was accepted as a lawful ballot 
by the judges of élection at said precinct, and that défendant, though 
présent and aware that the Ed Maher residing at 907 Biddle street was 
dead, nevertheless neglected and refused to challenge the vote so offered 
and accepted. 

By way of explanation, I will say that, under the laws of the United 
States, the circuit court of the United States, on the written request of a 
certain nunàber of citizens residing in the district where such court is 
held, has power prior to the holding of an élection for a représentative 
in congress in such district to appoint what are termed "Supervisors of 
Election'' for the varions voting precincts of cities having over 20,000 
people within the congressional district, whose duty it is to guard and 
scrutinize thé élection in so far as it relates to the élection of a congres- 
sional représentative. The duties of such officers are in part defined by 
the foliowing paragraph of Section 2017 of the Revised Statutes of the 
United States j^vhich I will read: 

"Sec. 2017. The supervisors of élection are anthorized and required to 
attend at ail times and places for holding élections of représentatives or dele- 
gates in congress, and for counting the votes cast at such élections ; to chal- 
lenge any vote offered by any person whose légal gualiflaatîons the supervisors, 
or either of them, may doubt. * * *" 

The phrase " challenge any vote offered by any person whose légal qual- 
ifications the supervisor may doubt" means simply this: that it is a su- 
pervisor's duty to enter an objection or protest before the judges of élec- 
tion against the receipt of a ballot for a représentative in congress from 
any ..person whom the sujiervisor belle ves is not for any reason à legally 
qualifled voter at the precinct where such vote is tendered; and, at the 
time of mafcing, such objection, it is also the supervisor's duty to state to 
the judgeë of élection the grbùnds of disqualification; that is to say, the 
facts on which the objection or challenge is based. The laws of the 
fiUnited States contain this ^ furthèr provision, which I will also call to 
your attention, as the indictment is founded on the particular section I 
àm aboutto read. It isas follows: 

"Sec. 5521. It any person be appointed a supervisor of élection, * * * 
and has taken the oath of office as such supervisor of élection, * * * and 
thereafter neglects or refuses, without good and lawful excuse, to perform and 
discharge fuUy thp duties, obligations, and requirements of such office until 
the expiration of the term for which he was appointed, he shall not only be 
aubjéct to remoVal from ofiSce, with loss of ail pay or émoluments, but shall 
be puniëhed by inii^risonraent for not less thansix months, nor more thanone 
yéar, or bya fineof not less than two hundred dollars, and not more than flve 
hundred dollars, or by both fine and imprisonment, and shall pay the costs of 
proseeution." 

As it is made the supervisor's duty to challenge a vote if hô éntertains 
a donbt of thé voter'ë qualification, it follows, under the statute I last 
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read you, tbat, if a superviser knowingly neglects or refuses when acting 
as superviser to challenge the vote of any person ofiFering to vote in his 
présence whom he knows or believes to be disqualified to vote at tbat 
precinct for any reason, then he commits an offense against the laws of 
the United State*. The court accordingly instructs you that if you find 
from the évidence that défendant was appointed superviser of élection 
for the Fifty-second élection precinct of the city of St. Louis at the élec- 
tion held November 2, 1886, tbat while serving in that capacity at said 
precinct a person with the knowledge of the défendant represented him- 
self to the judges of élection to be Ed Maher, residing at 907 Biddle street, 
and tendered a vote in that name for a représentative iîi congress from 
the eighth congressional district of Missouri, which vote was accepted 
and placed in the ballot-box, and that défendant intentionally omitted 
to challenge said vote, that is to say, did not object to or protest against 
the acceptance of said ballot by the judges of élection, although he knew 
that said Ed Maher was dead, then he ehould be found guiltj'' of the 
charge laid in the indictment. To warrant you in finding the défend- 
ant guilty of the charge laid in the indictment, ail the facts last stated 
must hâve been proven by the prosecution, not only to your satisfaction, 
but beyond any reasonable doubt. 

Now, gentlemen, under the statute which I bave read to you, it is ob- 
vious that the défendant cannot, and ought not to, be found guilty un- 
less there was an intentional omission on his part to challenge the vote 
in the nanie of Ed Maher when such vote was offered, if it was offered, 
although he knew that Maher was dead, and that some one was attempt- 
ing to vote in his name. It follows, therefore, that if he was absent 
from the room when the vote in that name was received, and for that 
reason, or for any other reason, he did not know at the time such Vote 
was offered in the name of Maher that it was being offered, then he was 
not guilty of any offense, and you should so find. 

The défendant, as I bave understood him, daims that he was absent 
from the room where the votes were polled when said vote in the name 
of Maher was received, if any such vote was oflféred, or at least he claims 
that he was not aware at the time of the transaction that any such jjàllot 
was being oflt'ered. There ià other testiœony in the case tending to cor- 
robora te the defendant's statement, particularly the testimony of the wit- 
nesses James McCormick and George W. Thorn, and some entries con- 
tained in the registration list, to which defendant's counsel bas alluded. 
You are the exclusive judges of the credibility of thèse witnesses , and of ail 
the witnesses, and it is your province to détermine what weight you will 
give to their testimony. . It is your duty to carefully weigh the oral tes- 
timony, and to consider the entries which appear in the registration list 
to which allusion bas been made, and even if you find that some person 
did vote in the name of Maher, and that défendant knew that Maher was 
dead, still you should not convict the défendant of the charge in this in- 
dictment unless the évidence satisfies you, beyond any reasonable doubt, 
that défendant stood by and saw or heard the vote in tbe name oî Maher 
offered, and intentionally kept silerit and permitted the judges of élection 
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toàcceptauch fraudulent ballot mthout challenging the same or making 
any objection thereto. 

In conclusion I will say to you, in view of what bas occurred during 
the argument, that défendant is on trial merely upon the charge stated 
in this indictment of intentionally neglecting to challenge a fraudulent 
ballot, knowing it to be fraudulent. You will confine your attention 
solely to that charge, ignoring any other charges against the défendant 
that may hâve been made by counsel in the course of the argument. 
The entries in the poU-books, and in the defendant's report, are before 
you, and are to be considered solely for the purpose of enabling you to 
détermine whether the charge in the indictment is true or false. 



Leathebbuky V. United States.' 

(OircuU Court, 8. D. MUmsippi. November 7, 1887 ) 

Public Lands— Cutting Timbhb— Boxing Pinbs. 

Boxing of pine trees for turpentine, by which tlie trees are not felled nor 
severed froin the soil, is not a Cutting of timber with intent to dispose of the 
same in a manner other than for thé use of the navy, within the meaning of 
Rev. St. U. S. § 3461, where the trees so boxed are not upon public lands re- 
served for supplying timber for the navy, and where there is no intent to ex- 
port, dispose of, use, or employ the trees or timber in any manner whatso- 
ever.* 

Luke Lea, for plaîntifF in error. 
/. B. Harris, Dist. Atty., contra. 

Pardee, J. This writ of error is prosecuted to reverse a conviction 
under an indictment of which the foÛowing is the mate;'ial part for this 
case: 

"That heretofore, to-wit, during the years 1883, 1884, 1885, and 1886, in said 
district, and within the jurisdiction of this court, Geo. S. Leatherbury did un- 
lawf ully eut, and cause lo be eut, a quantity of timber, to-wit, 31,784 pine 
trees of the value each of flfteen cents, then and there standing and growing 
upon certain lands, of the United States, theretofore acquired, to-wit, (in- 
serting description of lands,) with intent to dispose of the said timber, in a 
manner other than for the usé of the navy of the United States, to-wit, for his 
own use and beneflt against the peace and dignity of the United States," etc. 

The statute of the United States under which the indictment was 
found and the prosecution had, is section 2461, Rev. St. U. S.j and it 
provides, among other things: 

"If any person shall eut, or cause or procure to be eut, or aid, or assist, or 
be employed in cutting, any live-oak or red cedar trees, or other timber on, or 
shall remove, or cause or procure to be removed, or aid, or assist, or be em- 

«See 27 Fed. Rep. 608. 

'As to the right of a settler on public lands to eut timber tbereon, see V. S. t. Mnr- 
phy, ante, 376, and note. 
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ployed in removing, any live-oak or red cedar trees, or other timber from, any 
other lands of the United States, acquired, or hereaf ter to be acquired, with 
intent to export, dispose of, use, or employ the same in any manner whatso- 
ever, other than for the use of the navyof the United States, every such person 
shall pay a fine no^ less than triple the value of the trees or timber so eut, de- 
stroyed, or removed,! and shall be imprisoned not exceeding twelve months." 

On the trial the foUowing bill of exceptions was taken: 

"On the trial of fois cause It was proved that the cutting charged in the in- 
dictment was done by boxing pine trees, on the lands therein mentioned, for 
turpentine purposes; that none of the trees boxed were thereby felled or sev- 
ered fronj the gronnd; that the lands on which Ihe trees were standing had 
been entered under the homestead law; that no patent had been issued to any 
of the enterers; that the boxing was with their consent, and under contraets 
with the défendant, made, as they and he testifled, in good faith, and with no 
intent todefraud the United States or violate any law; that the gum extracted 
from the trees was conveyed to a distillery operated by the défendant, and 
there converted to his own use; that there was an average of one and a half 
boxes to each tree, making 1000 boxes to about 667 trees, the yield of gum 
from that number of boxes being three barrels per month for a turpentine 
season of eight months ; that the value of the gum delivered at the distillery 
was from $1.50 to $2.50 per barrel, the average being $2.00 per barrel. There 
was no évidence of the net value of the gum at any time or place; and, apart 
from the yield of the boxes and the value of the gum, as above proved, there 
was no évidence as to the value of the trees when boxed or afterwards. 

"The court, in eharging the jury, instructed them that the boxing of the 
trees for the purposes stated was an unlawful cutting of them, and an indict- 
able offense. And the jury were also instructed that the value of the gum, 
as proved, was a circumstance from which they might infer the value of the 
trees. ïo thèse rulings of the court the défendant, by his counsel, imme- 
diately excepted, and now tenders this, his bill of exceptions, which is signed 
and made a part of the record in this court." 

The following is the verdict in the case: 

"We, the jury, flnd the défendant guilty as charged in the indictment, and 
assess the damage at thirty-one thousand trees at the rate of ten cents a tree; 
say three thousand and one hundreU dollars." 

The contention in this court is that there was error in the instructions 
to the jury to the préjudice of the plaintiff in error. (1) That boxing 
trees for turpentine is not cutting trees with intent to export, dispose of, 
use, or employ the same in any manner whatsoever. (2) That the value 
of a pine tree cannot be inferred from the value of the gum taken there- 
from delivered at a distillery. 

Section 2461, Rev. St., was originally the tirst section of an act ap- 
proved March 2, 1831, entitled "An act to provide for the punishnient 
of offenses committed in cutting, destroying, or removing live-oak and other 
timber or trees reserved for naval purposes." See 4 Statutes at Large, 
472. The first part of the section provides for the offense of cutting or 
destroying oak, or cedar, or other timber standing or growing or being 
on lands reserved for supplying timber for the navy. No intent is spec- 
ified. Provision is next made for the offense of removing such trees or 
timber from such lands. In this, also, the act of removing constitutes 
the offense, without référence to any intent. Then foUow the provisions 
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t[uoted abovè, which provide for tbe cutting or removing of trees or tim- 
h&r mth intent to report, dispose ofj vm or emphy the aame in any manner 
whatsoeyer, other, etc. From this it appears that, in the législative mind, 
cutting trees of other limber is hbt the same as destroying trees or other 
timber, and that while cutting, destroying, or removing timber from 
lands reserved for supplying .timber for the navy are each denounced, 
■without intent referred to, the èutting'or removing of trees or timber on 
or from lands not reserved is denounced when done with a certain spé- 
cifie intent. And it is safe to conclude that, while the object of the sec- 
tion was and is to préserve the limber on ail the public lands, where 
the lands bave not been reserved for the use of the navy, trespasses other 
than the cutting or removing of the trees or timber with the intent to 
export, dispose of, etc., were not contemplated nor provided for. See 
U. S. v. The Hdena, 5 McLean, 273. But in this case the question is 
clearly madé whether the boxing of trees for turpentine, by which the 
trees are not ^elled, nor eevered frp'm the sbil, and where there is no in- 
tent to export, dispose of, use, or employ the trees or timber in any man- 
ner whatsOever, is a cutting of timber with intent to dispose of the said 
timber in a manner other than for the use of the navy. It is very diffi- 
cult to make out that the boxing of a pine tree for turpentine, which is 
well understood in turpentine districts to mean cutting into a tree more 
or less deep, in such a way as to cause the resin or gum of the tree to 
run and gather in the basin fo^med at the bottom of the eut, is a cutting 
of the tree in the sensé in which the word eut is used in the statute, 
where it evidentiy means to sever or fell. And if this should be satis- 
factorily answered, and it be shown that the cutting of the statute in- 
cludes any cutting, howéver slight, then it seems that the requisite in- 
tent, to constitute an offense, is wholly lacking. It is not even plausible 
to argue that an intent to procure turpentine from a tree is an intent to 
dispose of the timber. It is not necessary to consider whether, under 
thè statute referred to, the value of the resin obtained from a pine tree, 
delivered at a distiUery, is a proper circumstance to be considered in de- 
teïmining tbe value of the tree. 

Thejudgmeiitof the district court will bereverged, a newtrialawarded, 
and the case remanded to the district court, there to be proceeded with 
according to law. 
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New York Paper-Bag Machine Co. v. Union Paper-Bag Ma- 
chine Co.* 

{Ovrcutt Court, B. B. Pennsylvania. November, 1887.) 

1. Patents fok Inventions— Agsebmbnt to Assion — Recohd — Notice. 

There is iip authority underthe patent laws to recorei an agreement for * 
future assigument of a patent net yet issued, and if recorded it does n«t 
amount to notice. 

3. SpbcU'ic Perfobmancb— Lâches— Notice. 

Spécifie performance of a contract to assign a patent will not be decrepd 
when the complainant has been guilty of lâches, unless the défendant bas ac- 
quiesced in tbe delay; and when spécifie performance of such a contract is 
sought after a subséquent assignment of the patent to a third party, the co's- 
plainant must show that he perf ormed, or tendered performance of, Ws p*rt 
of the contract, and that the assignée had notice of bis contract 

In Equity. 

Frederk H. Bettsaaà Wayn$ MacVeagh, for complainant. 

Frcmcis T. Chambers and George H. Hardkig., for respondent. ' 

Butler, J. On the twenty-sixth day of January, 1880, Leinbach & 
Wolle, copartners in trade, entered into a cojitract with Mark L. D«er- 
ing; in the foUowing words: 

" Tliat whereas the party of the flrst part, (Leinbach & Wolle,) and the party 
of the second part, (Deering,) hâve each and severally applied to the UniteA 
States pàtent-offlcô for a patent cOvéring a new style of paper bag, known as 
the • Square Satbhel-Bottom Bag,' and whereas thèse applications hâve been 
adjudged in interférence one With thé other; now, therefore, it ismutually 
agi'eéd by and between the parties hereto as follows, to-wit: Party of thé first 
part, for and in considération of the sum of one dollar in hand paid by party 
■of second part, the receipt wheteof is hereby acknowledged, and also in con- 
sidération of the covehants and agreements on the part of the party of second 
part to be performed and kept, hereby agrée to withdraw their appliéation ifor 
said patent àforeSaid in favor of the said Mark L. Deering, party of second 
part, 80 that the patent-office roay at once allow a patent to hitn; and.furtber- 
more, skiid party of flrst part agreéto hâve issued to said Deering tenthousand 
dollars of the full-paid stock of a company about organizing in New York, to 
be styied the ' New York Paper-Bag Machine & Manufacturing Company,' or 
in lieu thereof, at their option, to pay him; the sum of one thoùsand dollars in 
•cash. Pàrly of the second part, for and in considération ofthécovenantsand 
agreements of the party of flrst part to be performed and kept, and also for 
one dollar in hand paid, the receipt whereof is hereby acknowledged, hereby 
agréés and binds himself to assign over to the * New York Paper-Bag Machine 
& Manufacturing Company,' whén said company shall hâve been organized as 
aforesaid, the patent which shall be granted to him by the United States pat- 
jent-offlee, cùvèring the said new square satchel-bottom bag as aforesaid, with 
any and ail future patents which he may be âble to obtain covering paper bags, 
and he also agrées to apply for an interférence with the patent heretofore 
granted to one Daniel 4ppel, of Cleveland, Ohio, the aforesaid cotiipany to 
pay ail expenses, and, when a patent has been allowed him on that claim or 
•claims, to aisO assign that patent ovér to the above riatned company. 

"In witneéâ Whereof the parties hâve hereunto set their hauds and seals." 

*EeportedbyC. Berkeley Tayior, Esq., of the Philadelphia bar. 
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This agreement was signed by the parties, duly acknowledged, and 
recorded in the patent-ofBce. 

Leinbach & Wolle promptly proceeded to form the contemplated Com- 
pany; but encountered great difficulty in persuading others to embark 
in the enterprise; and it was net until the sixth day of December, 1884, 
that they succeeded in organizing a company. 

Deering, although anxious for a speedy exécution of the con tract, ex- 
hibiting much uneasiness and dissatisfaction with the delay respecting 
it, appeared to acquiesce; and fully justified Leinbach & Wolle in believ- 
ing he did. He did not, hpwevèir; and before many months had elapsed 
he sought other purchasers, He applied to the défendants with this 
view, and continued to communicate with them from time to time, urg- 
ing the purchase. On the first of February, 1881, he wrote as follows: 

"JS. J. Howlett & Oo., 520 Commerce St., Phïla. — Gentlemen, Sies: In- 
closed please flnd patent for improvement in manft. of paper bags. You may 
remember I called upon you in the summer of 1879; at that time my patent 
was with interférences witli the Cleveland Paper Co.'s. I next wrote you a 
letter in August, same yeàr.tb which I received an answer dated Sept. 5, '79, 
saying you would buy my patent if awarded to me, and would give me more 
' for it than any one else. I was again in Philadelphia the latter part of Au- 
gust, or the flrst of Sept., 1880; tallèd at your place of business, but you were 
at the seaside at that time. This time I had the patent with me, as you will 
see it was issued May the llth, ',80. . 

"I suppose you are aware that.tiieiCleveland Paper Co.have had some eight 
or ten patents issued to them on paper bags; ail of them, however, is intended 
toavoid my patent. Myatty.claims that tlieyall are infringements upon 
mine, and that it is impossible for them to make a bag of that description 
without iiifringement with mine. On Saturday last, Jany. 29th, I made ib 
my spécial business to go in their maehine-shop; there I saw, as I were al- 
ready infonjied, a machine for making a bag, which is a face simlar of mine; 
but, if course, the clame the hâve so many patents the do not infringe upon 
ine, and I clame it is impossible for them to make a square satchel-bottom bag 
without infringin on me. I am informed by good authority that the intent 
to buil a number of those machines, and manufacture the bag the clame in 
spite ofme. Now, if such is the case, it will not pay me to put an injunc- 
tion upon them, as I am not in the bag business, but I really want to see 
some one do so. Now, I propose to assign to you my patent for flve hundred 
dollars, Which will.let me out just about clear. 

"You are the only party who they are afrade of, and for that reason I hope 
that you will take this off my hands. Then I will keep still, and let them go 
âhead, and when the proper time comes I hope you will straghten them out 
good. Hoping you will give this proposition due considération, and hear from 
yousooni Very truly yours, Mark L. Deering. " 

On the twentieth of April foUowing, the défendant took an assignment^ 
on the terms proposed; and three days later recorded it, 

Leinbach & Wolle continued their efforts for the formation of a com- 
pany. For more than a year, however, after this assignment, they had 
no communication with Deering, nor with his assignée, the défendants. 
They were aware of Deering's uneasiness and eagemess for prompt per- 
formance of the contract, of his poverty, and anxiety to realize something 
upon his invention. They continued to write him, stating their failures 
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and prospects, apparently seeking to hold him steady respecting his en- 
gagements. He, however, made no reply; and they were unaware even 
of his whereabouts. About a year later, in April, 1882, Leinbach & 
Wolle, having seen the record of the assignment, tendered the défend- 
ants $1 ,200, and demanded a transfer of the patent. This being refused, 
they hunted up Deering, and, on the twenty-seventh of Septeraber, ten- 
dered him the sum named in the contract, and demanded an assign- 
ment. He also refused, on the ground that he had nothing to assign. 
On the third of October, 1884, the défendants commenced suit against 
Leinbach & Wolle for infringement of the patent. On the sixth of De- 
cember foHowing, Leinbach & WoUe succeeded in forming a company. 
Addressing themselves again, very earnestly and persistently, to Deer- 
ing, and offering him $10,000 of stock in this company, they eventually 
succeeded in inducing him to accept the ofFer, and exécute an assign- 
ment to the company. 

The bili sets forth thèse facts, (about which there seems to be no room 
for dispute,) and in addition thereto allèges a verbal understanding be- 
tween Leinbach & Wolle and Deering, contemporaneous with the written 
contract, or nearly so, that the contemplated company should not, or 
need not, be formed until after the completion of machinery (then in 
process of construction) for the manufacture of bags; further avers that 
the défendants had knowledge of Deering's previous contract, when tak- 
ing their assignment; and that the assignment was obtained through 
fraudulent misrepresentations, respecting Leinbach & WoUe's ability to 
carry out their undertaking. 

It is thus seen that the plaintiff 's case is, or appears to be, presented 
in a double aspect: fl) As founded on the légal title to the letters pat- 
ent, derived through Deering's assignment of 1885; the relief sought be- 
ing the cancellation of the alleged fraudulent and inoperative assignment, 
an apparent incumbrance or cloud upon the title, from which litigation 
and trouble is threatened. (2) As based upon an équitable title, aris- 
ing out of Deering's original contract with Leinbach & Wolle; the relief 
sought being the spécifie exécution of this contract, throi/gh an assign- 
ment of the légal title by the défendants. 

The first aspect or proposition is readily disposed of. The alleged 
fraud on which it rests has no existence. The bill founds it on the al- 
leged knowledge of the previous contract, when taking the assignment, 
and the alleged misrepresentations to Deering. But it is quite clear that 
Deering had a right to seU the légal title which remained in him, and 
the défendants a right to purchase, notwithstanding they had the infor- 
mation imputed. The facts as stated in the bill, do not, therefore, con- 
stitute a f"aud. If Deering was imposed upon in parting with his inter- 
est, (of which we do not find any reliable évidence,) he alone could com- 
plain of it. 

As respects the second aspect or proposition, a question of law lies at 

the threshold, about which, however, there seems Utile room for contro- 

versy. OrdinarUy equity cannot be invoked for the spécifie performance 

of contracts respecting personal property; an action at law for the breach 

v.32F.no.l2— 60 
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beiiig held to afford an adéquate remedy. In 2 Pars. Cont. 522, it is 
:said: 

"^This distinction, in equity, legarding spécifie pei-formance, is well estab- 
lished everywhere." 

In Bisp. Eq. § 368, it is said: 

"In regard to personalty it is a gênerai rule that éqaity will net decree spé- 
cifie performance of contracta respeeting thia species of property, for the reason 
that compensation in damages is ordinarily sufflcient." 

In spécial instances, however, where: the ciroumstances are extraordi- 
nary , either as respects the property or the situation of the parties, where 
an action for damages would not afford an adéquate remedy, equity may 
be invoked tbr spécifie performance. , It is unnecessary to dwell upon 
the subject. The cases cited by counsel: $eoomhe v. CampbeU, 2 Fed. 
Rep. 357; Newell v. West, 13 Blatchf. 114; Pmtiac v. Merino Op., 81 Eed. 
Rep. 286, 289. (to which may be added 2 Pars. Cont. 634, and îTiomèie- 
wn, V. Bladi, 1 Jur. 198,) show that letterâ patent and copyrights fall 
within the exception to the gênerai rule stated. 

Startirg with the fact that -Leinbach & Wolle took an équitable title, 
by the contract of 1879, it must appear (to entitle the plaintiffs to a de- 
cree) that they faithfuUy performed (or tendered performance of) their 
part of the contract; and also that the défendants had notice of its exist- 
ence, when taking the assignment. 

As respects thefirstquestion, it mustbe remembered that the contract 
to which we allude is the one in writing. The alleged verbal understand- 
ings are of no conséquence, except to the extent: they may tend to show 
aequiescence: of Deering in Leinbach & WoUe's delay, previous to! April, 
1881, when he assigned to défendants. That there was delay within 
this period, such as would be fatal to the claim for spécifie performance, 
in the absence of acquieseence by Deering, seems quite clear. Ordina- 
rily .time is not of the essence of contracts respectingéither real or Per- 
sonal property. In spécial instances, however, it is. Hère the circum- 
stances were^such as seem to hâve reqùired prompt action. . The life of 
the patent was running, and the lapse of every month: tended to dimin- 
ish its value. No précise time was speciified for performance. The as- 
signment was to be made to a company, then "about organizing." It 
folio ws that Leinbach & Wolle were entitled to a reàsonable period to or- 
ganize the company, and no more. When organized,:it was their duty 
to pay the considération, and take the assignment. Some 15 months 
elapsed between the date of the contract with Leinbach & Wolle and the 
assignment of the défendants, a delay which, as beforesuggested, would 
be fatal to the plaintiflf's claim, in the absence of prôof that Deering ac- 
quiesced in it. He certainly led Leinbach & Wolle to believe he acqui- 
esced; and the effect is the same as if he did. Subsequently to the as- 
signment, however, there is no évidence that he justified Leinbach & 
Wolle in believing he continued to acquiesce.. He declined to .aaiswer 
their communications, or to hâve any intercoUrse with them. His ac- 
quieseence after this event, however, would havebeen immaterial. The 
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défendante had his title, and stood in his stead. They did not acquiesce 
in the delay. Leinbach & Wolle must be treated as having notice of 
this assignment, which was promptly recorded; and yet they allowed a 
year to pass without offering to perform. It is no excuse to say they 
were unaware of the record. Besides, the conduct of Deering in break- 
ing ofF communication with them was of itself notice, or at least an in- 
dication, that some change had occurred, and that the delay was no 
longer acquiesced in. The situation required a high degree of vigilance; 
the exercise of which would haye led to a discovery of the assignment 
soon after its exécution. Conceding that Leinbach & Wolle had a right 
to call for the exécution of an assignment to themselves, instead of the 
Company specified on paying the, considération, at the time of their 
tender in April, 1882, they were therefore too late, in our judgment, to 
be justjfied in demanding spécifie performance. 

As respects the second question, i. e.', notice tq the défendants of the 
préviens contract, when taking their assignment from Deering, or of 
facts relating to the subject, sufficient to put them on inquiry, we think 
the difficulties in the plaintiffs' way are equally serions. The only évi- 
dence of actual notice is that found in the testimony of Deering. This 
is flatly contradicted by Howlett. In the absence of contradiction, how- 
ever, the testimony could not be relied upon. The character of Deering, 
as developed by this case, and disclosed by its history, is such as to for- 
bid reliancciupon his statements. In addition to this, the circumstances 
under which he appears as a witness are very disparaging to him, and 
unfortunate, at least, for the plaintiffs. After he had divested himself 
of ail possible interest in the patent, and had nothing therefore, to sell, 
(unless, indeed, it niight be his influence or testimony,) he was tendered, 
and received $10,000 of the stock of the company, apparently as a con- 
sidération for executing another assignment. .The plaintiffs knew, as 
well as he, that the paper would convey nothing, and be valueless. 
Their act bas, therefore, rendered them liable to the damaging suspicion 
that their object was to induce Deering to cast his lot in with theirs, to 
identify himself with them, and consequently to afford them the assist- 
ance of his influence and testimony. 

We hâve not overlooked the fact that the plaintiffs counsel appeal to 
the testimony of Pettee in support of the averment that défendant had act- 
ual and direct notice of the contract. We do not find, however, anything 
in this testimony tojustify the appeal. Whether Pettee had information 
of the cqqtraçt is not entirely clear. In view of ail lie says, we are in- 
clined to think h e had information from Deering of some connection be- 
tween Leinbach & Wolle and Deering regarding the invention, though of 
an indefinitë'anduncertain character. AU he had came from Deering; 
and ail through his letters and testimony he asserts his disbelief of Deer- 
ing, charactérizing him as a man entirely unworthy of crédit. Whether 
he înformed the défendante of Deering's assertion, that he had a connection 
With Leinbach & Wolle, he says he does not'know; that, as it was his 
duty, under his employmefit, to communicatesuçh information, he pré- 
sumes he d,id, but bas no recollection about it; that he had several con- 
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versations wîth Mr. Howlett, but cannot recall that he did comiminicate 
tliis. Such is the substance of his testimony , and it falls short of proving 
that he did communicate what Deering told him about an assignmentto 
Leinbach & Wolle, if Deering told him this. It is said the witness is an 
unwilling one, and we think this is true. We not only think him un- 
•wiiling, but suspect his truthfuhiess. His communications with Mr. How- 
lett about the letters in évidence indicate that his integrity is of alow or- 
der. But the plaintifFs' case is not aided by this view. He is their wit- 
ness, and we cannot assume that he had more information than he says 
he had, or that he communicated more than he déclares he did. The 
burden of proof is on the plaintiffs. They must establish the facts on 
which their case rests, fully and clearly. This cannot be done by infer- 
ring and assuming that their witness is dishonest, and holds something 
back. But there are circumstances which justify a belief that the witness 
did not (in his conversations) communicate the information referred to, i. 
e., the information that Deering said he had "assigned" to Leinbach & 
Wolle, if Deering did so infôrm him. We do not find this information, 
nor anything like it, in bis written communication of April 5, 1880; 
yet this communication was made after (and not very long after) the con- 
versation referred to, between Pettee and Deering. Péttee says the con- 
versation was of about the same date as that of his letter to Leinbach, 
February 28, 1880. If he intended to communî6ate it, thought it worth 
communicating, why should he not bave communicated it then? What 
greater probability is there that he did so verbally at another time? 

The position taken that notice to Pettee, (if he had it,) is notice to the 
défendants, is clearly unsound, and requires no further attention. He 
was not the défendants' agent to purchase the patent, and had nothing 
whatever to do with it. 

There is no implication of notice from the record of the contract. This 
record was unauthorized, and is consequently unimportant. 

Had the défendants notice of facts sufficient tô put them upon inquiry? 
As proof that they had, the plaintiffs appeal to the Pettee letters, and 
the testimony of Pettee himself. The testimony of Pettee, however, 
goes no further in this regard than the letters; and the only question, 
therefore, is whether the letters convey the required information. There 
are but two which are supposed to be important. In the first, dated 
April 5, 1880, a postscript is found containing thèse words: 

"From aBethlehetn paper I see Leinbach has applied for acharter. I saw 
Deering, and he talks tremendous big; but he is an infernal liar, and no reli- 
ance whatever is tobe placed in him. Didyou ever see him?" 

This certainly communicates nothing oi' any value. The second is 
dated February 8, 1881, (before referred to,) and is as follows: 

"Appel is trying to make a square bag, but I do not think it will amount 
to anything. I met Appel a short time ago, and he told me it was more dffl- 
cult to make the bag than a satchel-bottom bag, and he was constructing the 
machine to make satchel-bottom bags if he fails to make this bag. Appel 
never succeeded In making any of the fancy bags he has stolen. He had a 
variety of about j^ doz. on the Deering plan, and made many efCorts» at heàvy 
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cost to Taylor, orily to fail. TMs reminds me that Julien mentioned to me 
that you were negotiating with Deering for his patents. I hâve not seen 
Beering latély. He became connected with a bag Co. in iV. York. A Com- 
pany that Leinbaoh got up. Deering told me great stories about the Com- 
pany, or the machine they had to make the bag. I newr believed one word 
about the wonderful machine. This company may hâve ail corne to grief. 
The bags are no good — no, I do not mean that, but I mean no machine will 
ever he gotten up to make them. If you can make aiiy use of the patents for 
'brush fenae,^ you might for a aong purchase them. Deering, I think I told 
you long ago, is an Infernal liar." 

Hère is information that Deering said he had "become connected with 
a bag company in New York; a company that Leinbach got up." This, 
however, is not information, nor a suggestion, that Deering had entered 
into a contract to transfer his invention to this company. Besides, no 
such company existed. Nor does it contain a suggestion that he had 
entered into such a contract with Leinbach «feWolle. Furthermore, the 
letter informs him that the writer does not believe there is any truth in 
what he bas been told; and also informs him, in effect, that Deering 
still bas control of the patent, for he is told he can buy it of him for a 
song. How could the défendants buy it of him, if he had already parted 
with, or lost control over it? Now, if this testimony stood alone, we 
think it would be insufScient to justify a conclusion that the défendants 
had information which should bave put them on inquiry respecting the 
contract in question. Wben considered in connection with the testimony 
of Howlett, its insufficiency is even more apparent. This witness, who 
took the assignmeut, representing the défendants, testifies very positively 
that he had no information whatever on the subject from any source; 
that he took the assignment in entire ignorance of the contract, or of 
any circumstance tending to create a suspicion of its existence. His tes- 
timony is severely criticised, but we bave seen nothing to justify disbe- 
lief of it. He was subjected to a lengthy, able, and somewhat embar- 
rassing cross-examination, and while some discrepancies appear in his 
statemeuts, they are not of such a character as to shake confidence in his 
truthfulness. On the other hand, his replies to Pettee's suggestions 
that the letters (in évidence) should be destroyed, and that his (Pettee's) 
testimony might be damaging, (though he did not understand how it 
could,) and should, therefore, if possible, be kept out of the case, indi- 
cate that he is a man of integrity. 

It foUows from what bas been said that the biU must be dismissed, 
with costs. 
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SiEBERT Cylinder OïL'Gup Company t). Beggs. 
{Circuit Court, 8. D. Nm York. November 9, 1887.) 

1. Patbnts for Intentions — Assignment — Right to sue for Inpringement. 

Where it is apparent from the terms of the assignment that the intention of 
the patentée is to transfer thereby ail his rights under the patent, the whole 
légal title îs in the assignée, and he may sue for infringement in his own 
name; the fact that the transfer took the form of an assignment, rather than 
that of a license, in order that the transférée might sue in his own name, is 
immaterial. rollowiug Siebert Co. v. Phillips Co., 10 Fed. Rep. 677. 

2. JUDGMBNT— EFPBOT OE DECISION— SUGGESTION OF COLLUSION. 

The force of a décision of the circuit court construing an instrument assi^n- 
ing a patent is not to be done away with on the ground that the suit in which 
the décision was rendered was a collusive one, where the only proof as to 
collusion isan affldaviton information and belief, in which no furtlîer sources 
of information or grounds of belief are set f orth than a clipping from a dis- 
tant néwspaper. 
8. Patents for Inventions— Assignment— Construction. 

Siebert Oo. v. Phillips Co., 10 Fed. Rep. 677, construing the assignment of 
letters patient No. 138,243, issued to John Gates for improvements in lubri- 
cators for steam-engines, is not overruled by Wïlaon v. Chick&ring, 14 Fed, 
Rep. 917. 

In Equitj'. On motion for preliminary injunction. 
Wetmore éc Jewner, for complaipant. 
Wdk W. Leggett, for défendant. 

Lacombe, J. This is an application for a preliminary injunction to 
reslrain the défendant from infringing letters patent No. 138,243, issued 
to John Gates for certain improvements in lubricators for steam-engines. 
It is opposed solely on the ground that complainant has no such right 
and title as will authorize him to sue in his own name. The patent has 
been adjudicated upon, and the very question now raised answered in 
Siebert Co. v. PMlips Co., 10 Fed. Rep. 677. In that case Judge Low- 
ELL, construing the évidence of plaintiff's title, uses this language: 

"The assignment to the plaintifE was made an assignment, rather than a 
license, in order that they might sue in their own natnes — so the contracta re- 
cite; but there is no légal objection to this: the motive is not material, and, 
the whole légal title being in the plaintiffs, they may roaintain suit without 
joining the patentée." 

. This décision, based on the same facts as those hère presented, should 
ordinarily be controlling. Défendant, however, seeks to avoid that re- 
sult by contending — First, that the former suit was a collusive one; and, 
second, that the instruments were not carefuUy considered,'and that the 
learned judge was in error as to their effect, as is indicated in a later dé- 
cision of his in Wilson v. Chickering, 14 Fed. Rep. 917. 

The first contention is wholly unsupported by proof. The only afh- 
davit submitted is one on information and belief, in which the atfiant 
sets forth neither the sources of his information nor the grounds of his 
belief, except by aflSxing to his affidàvit a clipping from a western néws- 
paper. It need not, therefore, be considered. 
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There is noth^ng in the later décision of Judge JjOWEll inconsistent 
with the views expressed by him in the case reported in 10 Fed. Rep. 
In WUson v. Ghkkering, the patentée "licensed and empowered plaintiff 
to manufacture for the term of ten years, * * * and to sell the 
same; but in case of plaintiff's bankraptcy, thelicense shall end." In 
the présent suit, the conveyance under which plaintiff claims title, so 
far as the granting part is concerned, is in the following words: 

"The party of the flrst part has sold, assigned, and transferred, and by 
thèse présents does sell, assigh, and transfer, toihe party ot the second part, 
ail his right, title, and interest in and to the said improvements as secured to 
him by letters patent aforesaid» for, to, and in ail parts of the United States 
and territories lying east of the Eoeky Mountains; * * * the same to be 
held and enjoyed by the said party of the second part within and throughout 
the above-specified territory, but not elsewhere, for his own use and behobf , 
to the end of the term fôr which said letters patent were granted." 

The interprétation of patent conveyances, like that of ail other wfitten 
instruments, is to be according to the intent of the parties as evidenced 
by the words used. No particular form is required, although there must 
be somé operative words expressing at least an intent to assign in order 
to constitute an assignment. CampbeU v. James, 18 Blatchf. 107, 2 Fed. 
Rep. 338. 

It seems clear from an examination of the facts in the two cases before 
Judge LowELL that in the piano case the intention was to reserve to tlie 
grantor evérything except tîae right to manufacture and sell for a term of 
10 years, while in the oil-cup case the grantor intended to transfer ail 
that he had, except, perhaps, the right to an extension. There geems 
no reason, therefore, why the décision of Judge Lowell construing the 
very instruments now before the court should not be followed on this ap- 
plication for a, prelimiuary injunction, and the plaintiff's motion is there- 
fore granted. 



Thomson and another v. Smith & Griggs Manuf'g Co. and others. 

(Oir cuit Court, D. Gonnecticut. November 36, 1887.) 

1. Patents yen INvbntioks — Noveltt— Clasps. 

The plaintifE claimed under letters patent No. 326,357, îssued to Jacob J. Un- 
behend, for a clasp, "a flexible tongue support consisting of two plates super- 
impoéed one upon the other, and connected together by a metallic band 
etnbracing the said plates at one end thereof. " Àlso, "in a clasp, a flexible 
tongue support consisting of two plates provided wjth corresponding slots, 
and a metallic band passing through the said slots and embracing the rear 
end portions of the plates totie the same together." Held, that the band de- 
scribed in thèse claims is not a patentable novelty. 

â, Same — Infmnqbment — Buckles. 

Plaintif^ claims under letters patent No. 336,357, granted September 15, 
1885, to Jacob J. Un behend, for a clasp or buckle especiaUy adapted to arctic 
over-shoes. The plaintifE's device is a buckle in which the tongue is himg in 
recessea between two plates, one superimposed on thé other, with fianges on 
each aidé of the recesses, to prevent latéral motion, ànd to retain the hinge- 
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pin în the recesses. Défendant manufactures a bnckle in whîcli the tongue 
is hun? in notcheis in tlie flanges of the lower plate, which are turned up to 
tnake the notches. Thèse flanges are not guards, but the parts upon which 
the tongue is hung. Meld, that this was not an infringemeut of plaintlS's 
patent. 

George W. Hey, for pkintiffs. 

Charles E. ÀlitcMl and George E. Terry, for défendants. 

Shipman, J. This is a motion for a preliminary injunction to pre- 
vent thealleged infringement of letters patent No. 326,357, granted Sep- 
tember 15, 1885, to Jacob J. Unbehend, for a clasp or buckle especially 
adapted to arctic overshoes. The inventor, in the spécification, describes 
the invention as foUows: 

"Thia invention has more partie ular référence tothe .style of clksps in which 
the tongue is hinged between two flexible plates by a cam-shaped hinge-pin 
entering between the plates and prying the same apart when swinging the 
tongue towards its open position, thereby imparting the apring action to the 
clasp. My invention consists, first, in the combination, with the two tongue 
supporting plates superimposed one upon the other, and connected together 
at one end, of guards across the side edges of the flexible portions of said plate 
to retain the hinge-pin of the tongue in its proper bearings on the plates, and 
alsoprevent latéral displacement of said plates in relation to eaeh other; and 
the invention also consists in a novel, simple, and efEective means for Con- 
necting together one end of the tongue-supporting plates, ail as hereinafter 
more fuUy explained, and specifically pointed out in the claims." 

It is an improvement upon letters patent. No. 806,410, granted to the 
same patentée, September 16, 1884, which was for a clasp in which the 
tongue was hinged between two flexible plates, or rather between the 
leaves of a double flexible plate, by a cam-shaped hinge-pm entering be- 
tween the plates, as above described. The improvement consists simply 
in the guards, and in the band which connects the two plates together. 
In No. 305,410, as well as in this patent, the hinge-pin of the tongue 
has its bearings in transverse recesses closed in front, which are formed 
near and between the forward ends of the two plates. The hinge-pin, 
without the guards, performs its office well. In this patent, for the pur- 
poses named in the part of the spécification which has been quoted, a 
latéral projection is formed upon each forward end of the upper plate 
and upon each side of the recess, and thèse projections are turned at 
right angles to the plate. Thèse two plates are firmly connected by a 
metallic band, which is wrapped around the rear ends of the plates. 
The edges of the embraced portion of the plates are notched, the notches 
serving as counter-sinks for the band. The five claims of the patent 
which are alleged to be infringed, are aa follows: 

"(1) In a clasp, the tongue hinged between two plates, and guards across 
the edges of the sàid plates, in front and rear of the hinge-pin of the tongue, 
substantially as and for the purpose set forth. 

"(2) The conibination, with two plates superimposed one upon the other, 
and flexible from each other, and a tongue hinged between said plates, of 
guards across the sidé edges of the flexible portions of said plates, to prevent 
latéral displacement of the plates in relation to each other, as set forth. 
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"(3) The tongue and its cam-shaped hinge-pin, in corabination with two 
plates superimposed one upon the other, connected together at one end, and 
provided at their free ends with bearings for the hinge-pin, and with an open- 
ing between said bearings fJ5r the réception of the tongue, and guard-lips pro- 
jecting from the edges of one of the plates, across those of the olher plate at 
the side adjacent to the aforesaid opening, and in front and rear of the hinge- 
pin, substantially as described and shown. 

"(4) In a clasp, a flexible tongue support consistingof two plates superim- 
posed one upon the other, and connected together by a metallic band embrac- 
ing the said plates at one end thereof, as set forth. 

"(5) In a clasp, a flexible tongue support consisting of two plates provided 
with corresponding slots, and a metallic band passing through the said slots, 
and embracing the rear end portions of the plates, to tie the same together, 
substantially as described and shown." 

The défendants' buckle or spring clasp is assumed to hâve the two su- 
perimposed plates, — one a base plate, and the other a supporting plate; 
and it has a tongue, or holding lever, provided with cam-shaped pivots 
which turn in their bearings. The two plates are connected together at 
their rear ends by a band which is intégral with the base plate, and is 
bent around the superimposed plate. Near the forward ends of the plates, 
the inside edges of the lower plate are turned upward, and form flanges 
at right angles to the plate. In each of thèse flanges a notch is made, 
opening upward. The laterally-projecting pivots of the lever rest in the 
notches, as their bearings. Thèse notches are the only means of hanging 
the lever to the frame. With the flanges removed the clasp is useless. 

In deciding this motion, I hâve not the benefit of carefulîy taken tes- 
timony, but, aided only by ex parte aSidavits, it seems to me that there 
is an important différence between the two devices. In the plaintiffs' 
device the tongue is hung in recesses between the plates and the flanges; 
on each side of the recesses are guards to prevent latéral motion of the 
plates, and to help retain the hinge-pin in the recesses. In the défend- 
ants' device, the tongue is hung in notches in the flanges of one of the 
plates, which are turned up in order that the notches may be made. 
Thèse flanges are not guards for the notches; their office more resembles 
that of ears upon which the hinge-pin is hung. In the plaintiffs' de- 
vice, the guards are something additional to the recesses in which the 
lever is hung, while in the défendants' device the so-called guards are 
the part upon which the hanging of the lever dépends, and without them 
there would be no buckle. Neither do they prevent latéral motion of 
the plates, because they do not come in contact with the spring-plate, 
which is connected with the other plate only at their closed rear ends. 
The guards of the plaintiffs' buckle, and the flanges of the défendants' 
buckle, are for a différent purpose. I do not think that the band of the 
fourth and fifth claims contains patentable novelty. It is simply a band 
to tie or secure the spring to the frame of the buckle. 
, The motion is denied. 
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KiESELE V. Haas and another. 
((Hreuit Court, B. D. New York. November 25, 1887.) 

1, Patbntb pob Inventions— Anticipation— Statuakt. 

Letters patent No. 190,769 of May 16, 1877, to August Kiesele for a new and 
improved composition for casting ornamental figures consiating of parafBne, 
stéarine, and pulverized sugar, is not anticipated by the patent of March 5, 
1873 to Henry Hirsch, the compound covered by which consists of paraffine, 
bees-wax, and gypsum. 

2. Same— Anticipation- Offbb to Protb. 

Where a witnesB called to prove prior use is objected to bef ore the examiner, 
on the ground that the answer doés not conform to the requirements of Rev. 
8t. D. B. § 4930, relating to proof of prior use, and the answer is not amended 
in that respect, the testimony of the witness will not be considered on the 
hearing. 
8. Samb— Infringbmbnt— Proof. 

Complainant proved the piurchase from défendants at their business estab- 
lishment of two statuettes whioh the clerk who made the sale stated at the 
time were manufactured by défendants. An examination of a pièce of one 
of the statuettes disclosed the ingrédients of the composition covered by the 
patent, and nothing else. Défendants admitted the sale, but claimed that al- 
though they did not know what the statuettes sold were made of, the statu- 
ettes did not contaîn the patented composition. Melà, that the évidence es- 
tablished infringement 

In Equity. 

Arthur v. Briesen, for the complainant. 

Charles F. Holm, for the défendants. 

CoxE, J. On the fifteenth of May, 1877, letters patent No. 190,769 
■were granted to the complainant for a new and improved composition 
for casting ornamental figures consisting of paraffine, stéarine, and pul- 
verized sugar. 

The défenses are non-infringement and want of novelty. The com- 
plainant proved the purchase from the défendants at their business es- 
tablishment of two statuettes made in imitation of Bartholdi's "Liberty," 
it being stated at the time by the employé who made the sale that they 
were manufactured by the défendants. A pièce of one of thèse statuettes 
was analyzed, and was found to contain the ingrédients of the patent and 
nothing else. The défendants admit that the infringing figures "seem 
to be" made by them, but they assert generally that they do not use the 
complainant's composition. When, however, they are asked if thèse 
figures contain the ingrédients of the patent they answer that they do 
not know. The déniai, in substance, is this: Although the défendants 
do not know what the statuettes sold by them are made of, they do know 
that thèse statuettes do not contain paraffine, stéarine, and sugar. A 
déniai so vague, illogical, and incomplète, in circumstances like the prés- 
ent, amounts almost to a confirmation of the proof which it is intended' 
to overthrow. 

One witness was called to prove prior use, but as there is no allégation 
in the answer under which the testimony is admissible, (section 4920, 
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Rev. St.,) the court is not at liberty to consider it. The objection was 
taken before the examiner, and the défendants were thus notitied at the 
earliest possible moment of the complainant's position, and "^'et no mo- 
tion to amend the answer was addressed to the court. 

The patent granted to Henry Hirsch, March 5, 1872, does not antici-' 
pâte the complainant's patent or affect it in the remotest degree. The 
compound covered by the Hirsch patent consists of paraffine, bees-wax, 
and gypsum. 

The complainant is entitled to the usual decree. 



Baldwin V. CoNWAY & Co., Limited. 

{Circuit Court, S. B. New York. December 1, 1887 ) 

Patents for Inventions — Inpkingbment— Injunotion. 

The plaintitt applied for a preliminary injonction to reatrain the înfrihge- 
ment of a patent. The patent had not been adjudicated on, and it was quea- 
tionable if the invention Was patentable. MeH, that apieliminary injunction 
should not issue. 

G. 0. JFVdinghuysm, for complainant. 
John H. Kitchen, for défendant. 

Lacombe, J. This is an application for a preliminary injunction to 
restrain the défendant from înfringing the patent for improvement in 
police nippers granted to the plaintiff July 7, 1874, and numbered 152,- 
822. 

It appears that police nippers consistitjg of a small chain of suitable 
length with a cross-bar attached at each end, similar to those used on 
chain halters and trace chains, were in lise for many years prior to 
plaintifif's application. When nippers thus made were used, the links 
of the chain being twisted between the fingers of the policeman, pinched 
and hurt them, thus preventing his keeping as firm a hold as necessary. 
When, also, for any cause it became necessary to twist the chain more 
or less, in order to adapt the nippers to prisoners having small hands or 
wrists, the difficulty was increased. In the original nippers the chain 
is fastened to an eye which projects inwardly from the cross-bar about 
three-eighths of an inch . The plaintiff 's alleged invention consists merely 
in elongating this eye to about four times its original length, thus bring- 
ing the chain entirely without the hand, and preventing the injury to 
the fingers from the movement of the links. 

There has been no adjudication upon the patent; and, while it may be 
that the elongation of this eye is, as the plaintiff claims, a patentable in- 
vention within the décisions, and not obnoxious to the criticisms so for- 
(.îibly expressed in Atlantic Works v. Brady, 107 U. R. 200, 2 Sup. Ct. 
Rep. 225, stiU its claim to be considered such resta on so slender a fouit- 
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dation that, în the absence of an adjudication in its favor, a prelimîuaiy 
injonction should not issue. 
Tiie motion is denied. 



Hammacheb and others v. Wilson. 

(Circuit Court, D. Massachusetts. November 3, 1887.) 

1. Patents fob IirvEîfTiaNS—lNFiiiNGEMBNT— Damages and Profits. 

Under a decree directing the master to take an account of the profits which 
the défendant had received from the infringement of the patented invention, 
and to report the damages, if any, in addition to the profits, the master found 
that the compiainant's profits were in excess of his damages, and reported the 
amount of the profits realized by the défendant attributable to the patented 
invention, Éeld, that an allowance to the défendant of 10 per cent, of the 
entire profits, as manufacturer's profits, was reasonable, and that the com- 
plainant was not entitled to any damages in addition to profits. 

3. Same. 

On an accounting for infringement, it appeared that, prior to a certain date, 
the défendant had had an exclusive license to manufacture and sell the pat- 
ented article, paying a license fee of about 10 per cent, on the proceeds real- 
ized, and that subsequently the complainant had acquirëd a similar license, 
which continued in force to the bringing of the suit, paying a royalty of three 
cents per article on ail sales. Held, that the évidence failed to show such an 
established license fee as would coustitute a proper measure of damages. 
8. Same. 

Whether or not the statement made on the accounting of the costs in the 
manufacture and sale of the patented article, and patented improvements 
thereon, presented a reliable basis for the calculation of profits made, and 
whether or not the master should not, therefore, hâve reported the license 
fee alone, as the proper amount of the complainant's recovery, are questions 
of f act for the master. 

4. Same — Infringement — Damages — Mastbr's Report, 

Upon the hearing of exceiftions to a master's report of profits, the défend- 
ant requested the court to direct the master to report the évidence necessary 
to a clear understanding of the exceptions. It appeared that the évidence 
was taken orally before the master, who only took notes, and that no request 
was made «t the time that the testimony should be reported to the court. The 
master stated that it would be impossible to oonvey to the court a correct idea 
of ail the testimony upon the accounting. Seld, that the motion should be 
refused. 

In Equity. On exceptions to master's report. See 26 Fed. Eep' 239. 
D. 0. lÀnscott, for complainants. 
I. D. Van Duzee, for défendant. 

CoLT, J. This case now cornes before the court on exceptions to the 
master's report. The master was directed to take an account of the prof- 
its which the défendant had received from the infringement of the pat- 
ented invention, and to report the damages, if any, in addition to the 
profits, which the complainants hâve sustained sinee August 16, 1880. 
The master finds that the défendant has made and sold 4,092 pairs of 
the infringing pedal feet, and that the profits realized by the défendant 
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attribatable to the patented invention were $632.36. He does not con 
sider the complainants entitled to the entire profits made by the défend- 
ant, but only such profits as may fairly be attributed to the patented in- 
vention, and he therefore allows the défendant 10 per cent, of the entire 
profits. The master also finds that the complainants' profits are in ex- 
cess of their damages; and that, consequently, they are not entitled to re- 
cover any damages in addition to profits. 

It is olear that the complainants were not entitled to an allowance of 
the entire profits realized from the sales of the pedai feet,but only to such 
as might be attributable to the patented improvement. In making an 
allowance of 10 per cent, to the défendant, the master was right, and the 
complainants' exception to this finding should be overruled. 

The défendant bas also filed numerous exceptions. The most impor- 
tant exception raises the question whether the master did not err in find- 
ing some other measure of profits and damages than the license fee. Pre- 
vious to August 16, 1880, the défendant had an exclusive license to man- 
ufacture and sell the patented pedal feet, paying a license fee of about 
10 per cent, on the proceeds realized. Subsequenfly the complainants, 
Hammacher & Co., acquired an exclusive license, paying a royalty of 
three cents per pair on ail sales, It may be doubted whether this évi- 
dence shows such an established license fee as would constitute a proper 
measure of damages. But even if such license fee were shown, the mas- 
ter was directed to find profits as well as damages, and he finds the prof- 
its realized equal a certain sum , while he makes no allowance for dam- 
ages based upon the license fee, because the profits are in excess of the 
damages. I can discover no error in thèse findings. 

The défendant also excepts to the amount of profits found by the mas- 
ter, on the ground that the statement of costs in the manufacture and 
saie of the pedal foot, and patented improvement thereon, presented no 
reliable basis for a calculation of profits, and that the master should bave 
reported the license fee alone as the proper amount for the complainants 
to recover. This was a question of fact, for the master to décide, and I 
see no reason to disturb it upon the record before me. 

The défendant also excepts to the mode in which the master calcu- 
lated the profits on the patented improvement, and he contends that the 
amount allowed was excessive, and he also excepts to certain findings of' 
fact. Upon careful examination, I am satisfied that the master com- 
mitted no error in thèse respects. 

The other exceptions are immaterial. The évidence was takeû oraUy 
before the master, who only took notes, and no request was made at the 
time that it should be reported to the court. The master says it would 
'be impossible to convey to the court a correct idea of ail the évidence 
upon this accounting. Under thèse circumstances, I do not see how the 
court can properly comply with the request of the défendant to direct 
the master to report the évidence necessary to a clear understanding of 
the exceptions. 

Exceptions overruled. 
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' Anqlo^Australasian Stèam Nav. Co. ». Cornell Steam-Boat Co.* 

(Sisiriet Court, 8. D:Wew York. :So\evabBttS,lS8'7.) 

Towaqb— Bebaking of Tott -^Damage to Thikd Partt— LiabijiiIty, of Tug. 
Respondent's tug was about to take two beats aci;oss the North river, but 
hadassumednopartof theworkof seeuringthebbàtè tobe tôwed. Unknown 
to the master of the tug, a third boat^ the canal-bôat W., was designed to be 
included in the tow, and was partly attached to the tow by her own men; but 
bef ore both necessary liijes were made f ast, word was passed f rom the tow to 
go ahéad, and on starting f orward the lines of the W. gave way. and she drf f téd 
upon and in jured libelant's steamer. On suit brought against the tug for the 
damage, held, that she was not liable; 

Action for Damage caused by the breaking of the canal-boat William 
Walker from her tow, injuring libelant's vessel. 
Owen <& G^raj/, for libelant. ; ,. 

Benedict, Tafi éc Benedid, for respondent. , 

Beown, J. I am satisfied that the immédiate cause of the breaking 
adrift of the canal-boat William Walker, and of the ensuing collision, 
was that the signal to start was passed to the respondent's tug before 
both of the lines of the lighter were made fast. One small line had been 
fastened, the other not. In a few moments the small line parted, and 
the beat drifted down against the libelant's steamer. 

The respondent's tug in this cage did not assume any part of the duty 
of arranging or securing the three boats to be towed. Her capt^in, I 
think, plainly understood that only two boats were to be taken, not in- 
cluding the Walker. The work of securing the lighter was undertaken 
, entirely by her own men, and it was they who determined the time to 
start, and to pass the signal, "ail right," to the tug. The blâme of the 
faulty start must rest on the lighter, and notpn the tug. The Martino 
GUento, 22 Fed. Rep. 859; The Jack Jewett, 23 Fed. Rep. 927. I find 
nothing in TTie Qtdckstep, 9 Wall. 666, 671, to the contrary. As I must 
hold that the captain of the tug did not know that the Walker was at- 
tached, or designed to be attached, to the other two boats that he agreed 
to take in tow, I cannot find any blâme resting upon the tug, and there- 
fore must dismiss the libel, with costs. 

'Eeported by Bdward G, Benedict, Esq., of the New York bar. 
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The Greenpoint. 

LouD and others v. The Greenpoint.* 

(DistHàt Court, E. D. New Tork. November 18, 1887.) 

CoMJSiON— yBBSBj. TowED INTO Bli?— Paktbd Lihb— Dbiftbd Vbssel— Tog. 
The tug Greenpoint moved the schooner Hart along-side the schooner Her- 
riman, Which was lying in a slip, and the Hart put out a line to the Herriman, 
■which lîae shortly afterwards parted, allowing the Hart to drif t upon libelant's 
. vessel, the Flint, causing damage, for which the tug was sued. The évidence 
indicating that the Hart was still fast when the tug cast ofl, and that the line 
had parted after such casting oS, and by reason of its insufflciency, held, that 
the Hart, and not the tug, wàa îa fault for the collision, and that the libel 
should be diemissed. 

Geo. A. Black, for libelant. 
Oeo. T. Waiker, for claimant. 

Benedict, J. This is an action by the owner of the schooner Flint to 
recover of the tug Greenpoint the damages caused by a collision between 
the schooner Emma F. Hart and the schooner Flint, while the lalter was 
lying at the bulkhead. in the slip between One Hundred and First and 
One Hundre'd'ànd Second street. The tug had been employed by the 
Hart to move her acrogs the slip to a place along-side the schooner Her- 
riman, a vessel then lying on the upper side of the slip. The tug then 
took hold of the Hart and moved her to the desired position along-side 
the Herriman, where the Hart put out a single line to the Herriman; 
but owing, it is said, to some delay caused by the frozen condition of the 
hawsers of the Hart, the Hart did not stop along-side the Herriman, but 
moved on until she brought up against a lighter lying at the bulkhead, 
and her anchor thereby let go. The anchor was got up, and shortly after 
the line that was holding the Hart to the Herriman parted. When the 
line parted the Hart moved down upon the libelant's vessel, doing the 
damage sued for. The wind at the time was blowing from the north- 
west, the eddy tide was strong, and there was considérable motion of the 
water in the slip. It was dark. The immédiate cause of the collision 
was the breaking of the line by which the Hart had endeavored to secure 
herself to the Herriman. This was a single line, too light for the work, 
as it turned out. The décisive question of the case is whether the Hart's 
line broke by reason of its insujBiciency to hold the schooner, and after 
the tug had cast oflf from the Hart, to secure a better position, when the 
tug was in no way fast to the Hart; or whether the line had already 
parted when the tug cast off her lines, and so the Hart was left by the 
tug, with no line out, and exposed to the danger of being carried by the 
wind and tide upon the libelant's vessel. 

Upon this question my conclusion is that when the line parted the tug 
had her lines cast off, was not attached to the Hart in any way, and had 
no means of attaching to her in time to avoid the colision. It is agreed 

'■ Beported by Edward 6. Benedict, Esq., of the New York bar 
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by ail that the tug was înformed by a bail from the master of the Hart 
when the line parted, and it is highly improbable that the tug, after be- 
ing thus informed, would hâve cast off her Unes from the schooner alto- 
gether, and so left the schooner with no line ont on the wind and tide, 
The clear weight of the évidence is in accordance with the probabilities 
of the case, and it shows that the line parted after the tug had cast off. 
The master of the Hart indeed swears to the contrary, but he is interested 
to cast the blâme on the tug, and he is overbome by the testimouy of 
other witnesses. In my opinion, the sole cause of the collision was the 
insufficiency of the line which the Hart had put oui to the Herriman, 
for which the Hart, and not the tug, is responsible. 
The libel must be dismissed, and with costs. 



The Hackensack. 

MoKAN V. The Hackensack.' 

(XHsMet Court, E. D. New York. November 21, 1887.) 

Collision— FoLLOwiNG VBSsfiL— Proximitt— Stiddbn Stop. 

It is a fault in a vessel f oUowing another vessel, and going with the flood 
tide in the East river, to approach bo near the vessel ahead as to be unable to 
avoid her in case of a stop on the part of the leading vessel. 

Carpenter & Mosher, for libelant. 
Peter S. Carter, for claimants. 

Benedict, J. The testimony in this case has satisfied me that the 
cause of this collision was the approach of the Hackensack to the Du- 
inont ahead of her so near that, when the Dumont, in order to allow a 
vessel to pass, stopped her engine and reversed, the Hackensack had not 
time to avoid collision, although she promptly stopped her engine, and 
ported her wheel. 

The proof is that the tide was strong flood, and that, as soon as the 
Dumont stopped and reversed her engine, the Hackensack stopped and 
hove her wheel hard a-port, but in spite of those efforts she ran into the 
Dumont. This shows the Hackensack to hâve been in dangerous prox- 
imity to the Dumont. To be so near the vessel ahead in that place was 
a fault, and the fault that caused the collision. There was no fault on 
the part of the Dumont. She made no stern-way but simply stopped 
and reversed her engine. When she did this she had the right to pré- 
sume that in that place and tide no vessel would be so near her from 
behind as to strike her stern without backward movément on her part. 

Let the libelant hâve a decree, with a référence to ascertain the amount 
of the damage. 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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Peeby and others v. Clipt and others. 

XOireifg Oouri, K B. Tennessee. November 10, 1887.) 

Removal of Causes— Attaching of Jubisdiction — Ambndment of Parties — 
Bemaiid. 

After removal, the bill was dejnurred to on the ground that the heirs of P., 
who appeared in the caption as necessary parties, were not properly made par- 
ties; the bill containing no allégation that their names and résidences were un- 
known, or that they were non-residents. The demurrer was sustained, and 
the bill amended by setting out the names of the heirs, and their citizenship 
as of the same state as that of the complainant. Therewas no severable con- 
troversy, Béld, the amendment being compulsory, the case should be re- 
manded, and not dismissed. 

On motion to remand. 

W. D. Speers, for complainants. 

Cooke, Clift & Gooke for respondents. 

Key, J. This suit was removed from the chancery court of the state, 
upon the ground that complainants are citizens of New York, and the 
défendants citizens of other states. The bill in ils caption shows that 
it is filed against several parties, and, among them, "the heirs of E. G. 
Pearl, deceased, names and résidences unknown." There is no alléga- 
tion in the bill that complainants had used any effort to ascertain the 
names of thèse heirs or their résidence, or whether they are citizens of 
this state. After the removal of the cause to this court by a part of the 
défendants, their solicitors demurred to the bill upon several grounds, 
of which one is: 

"Said bill shows upon its face tbat the heirs of E. G. Pearl, deceased, are 
necessary parties to said bill. There is no allégation in said bill that the 
names or résidences of said heirs are unknown, or that they are non-residents, 
and the said heirs are not made parties to this suit in the manner required by 
law." 

The demurrer was sustained upon this point, and complainants were 
allowed to amend their bill, and, within the time given, did amend it 
by alleging that Dyer Pearl, William E. Pearl, Cora Pearl, and Anna K. 
Pearl are the heirs at law of E. G. Pearl, and that they are citizens of 
New York. After the filing of this amended bill, complainants' solicitor 
moved to remand the cause, "because the complainants and a partof the 
défendants réside in and are citizens of New York," and défendants' solic- 
itors move to dismiss the amended bill, "because it shows that some of 
the complainants and the heirs of Pearl, a part of the défendants, are cit- 
izens of New York, and the matters of controversy alleged by the bill are 
not severable, and this court bas no jurisdiction to détermine it." In 
other words, that the cause was properly removed, and the jurisdiction 
of this court took hold of it, and complainant cannot deprive it of it by 
his amended bill. It may be admitted that, if the amendment has been 
made in order to defeat the jurisdiction of the court, it should not be per- 
mitted to stand. In this case, however, complainant bas been compelled 
v.32p.no.l3— 51 
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to amend his bill by défendants' demurrer, on penalty of having his bill 
dismissed should he fail to.amend. Now, when he does amend, as de- 
fendants insist he must, must his bill still be dismissed? The bill is 
amended preoisely as défendants' demurrer demands; that is by giving 
the names and citizenship of the heirs of E. G. Pearl. There is no dé- 
niai of the truth of the allégations of the amendëd bill, so that, with it 
as part of the pleadings in the cause, the court has no jurisdiction of the 
cause. 

Under the facts stated, wé must overrule the motion to dismiss the 
amended bill. In the view I take of the case, it must be remanded to 
the court from whence it camie. Whenever, in the progress of a suit, it 
appears to this court it has no jurisdiction, it is made its duty by law to 
remand the cause. I conclude, therefore, that complainants' motion 
should be sustained, and the cause remanded. 



St. Louis Wire-Mill Co. v. Consolidated Barb-Wibe Co. and others. 
(Circuit Court, E, D. Missowi, E. D. Novémber 9, 1887.) 

1. Courts— -Jxjeisdiction—Rbsidbiîcei of Cdhpokation. 

Idnder Rev. St.; U- 8- § 739, providing, in substance, that no civil suit 
shall be brought against a citizen of the United States in any other district 
than that of ■which he is an inhabitant, "or in which ne is found at the time 
of serving the writ," it is always fOr the fédéral court to détermine whether 
a non-resident corporation Bued therein has transacted business to such an 
extent withln the district, and has such a représentative or agent therëin, that 
jurisdiction to render a personai judgment against the corporation may be 
acquired by service on that agent. 

S. Samk. 

A manuf acturing corporation of Kansas, having its chief office in that state, 
was accustomed to make occasional purchases of ravr material, either by cor- 
respondence or by sending an agent there for that purpose, at St. Louis; but 
it never had a business office in Missouri, nor did it maintain an agent in the 
State. It was sued in the fédéral courts in Missouri, and service had upon 
its général manager, while he was in St. Louis on a pleaaure trip. Held, that 
the corporation was not "dolng business" in Missouri, and that the service 
was insufflcient to support a personal judgment against it, notwithstanding 
Rôy. St. Mo. § 8489, providing that, when a non-resident corporation has no 
bfleîcé or place of business within the state, summona may be served upon any 
"offlcer, agent, or employé in any county where service may beobtained." 

At Law. On plea to jurisdiction. 

Léo Rassimr and Dexter Tiffany,îox plaintifiF. 

Torrey & Givan, for défendant. 

Thayekj J., (prally.') The case of the St. Louis Wire-Mill Company 
against the Consolidated Barb-Wire Company cornes before the court on 
a plea to the jurisdiction and upon the testimony ofFered in support of 
and in oppositioù to that plea. The plea to the jurisdiction filed by 
the défendant, ,a foreign corporation, raises the question of the suffi' 
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ciency of the service to brihg the corporation within tiie jurisdictiou of 
this court. Service was Had upon a person by the name of A. A! Heii- 
ley, who is dèscribed in the return as "secretary and agent of the défend- 
ant corporation," and it was had under section 3489 of the Revised 
Statutes of Missouri, which provides "that a summons shallbe executed 
where the défendant is a corporation or a joint-stock company Organized 
under the laws of any other state or country, and having an office or 
place of doing business in this state, by delivering a copy of the writ and 
petitioti to any officer or agent of such corporation or company in charge 
of any oflSce or place of business, or, if it hâve no office or place of busi- 
ness, then to any officer, agent, or employé in âny county where such 
service may be obtained." ' 

The testimony shows that the défendant corporation, created by the 
laws of Kansas, has its chief office or place of business at Lawrence, 
Kansas; that it has never had a business office in the state of Missouri, 
and has not maintained an agent in this state for the transaction of any 
business. It appears that it has made occasional purchases of plain wire 
in the city of St. Louis, either by correspondence or by sending an agent 
hère for that purpose. It also appears that in December, 1885, A. A. 
Henley, who was served with process in this case, purehased of this 
plaintiff, in the city of St. Louis, about 600 tons of wire. Subsequently 
a controversy arose as to the terms of purchase. That controversy re- 
mained open and unadjusted until after the sixth of October, 1886, at 
which time Henley and his wife, as the testimony shows, came to this 
city for the purpose of attending the St. Louis fair. While hère he was 
called upon at his hôtel by the secretary of the plaintiff who had in view 
an adjustment of the old account. Some conversation was had on that 
subject. The parties failing to agrée, the secretary of the plaintiff and 
Mr. Henley proceeded to the office of the Southern Wire Company to 
confer with other officers of the plaintiff corporation with respect to a 
settlement. Further conversation took place on the subject at the office 
of the Southern Wire Company; but it resulted in the parties failing to 
come to any understanding. While at the office of the Southern Wire 
Company, Henley, it appears, asked the officers of that company to give 
him a quotation upon 500 tons of plain wire, as if he desired to make 
such a purchase. No quotation was given him, however, and no pur- 
chase was made. After Henley left the office of the Southern Wire Com- 
pany, and within a few hours, he was served with process in this stiit 
as being an agent ôf the défendant. This is a sufficienl statement of the 
filets in the case for the purposes of the présent décision. 

Chief Justice Waite remarked, in Railroad Co. v. Koontz, 104 U. S. 
10: "It is now well settled that a corporation of one state, doing busi- 
ness in another, is suable where its business is done if the laws mak*> 
provision to that effect." And in the case of the Insurance Co. v. "Woodr 
ruffy 111 U. S. 146, 4 Sup. Ct. Èep. 364, it was said by Justice Blatch- 
FOKD "that a corporation of one state doing business in another is suable 
in the courts of the United States established in the latter state, if the 
laws of that state so providè, and in the manner provided by those la\?s;" 
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citing the cases of Insurance Co. y. Fh-ench, 18 How. 404; Raûroad Co. 
V. HcO-ris, 12 Wall. 65; Ex parte ShoUenberger, 96 U. S. 369; and Railr 
road Co. v. Koontz, 104 U. S. 10. Notwithstanding thèse décisions, it 
cannot be assumed that any mode of service upon a foreign corpora- 
tion, that may be prescribed by the statutes of a state, or that such 
service as is beld to be sufficient by the state courts, will always be 
deemed sufficient service in the courts of the United States located within 
duch state or elsewhere. Under section 739 of the Revised Statutes of 
the United States, it is provided, in substance, that no civil suit shall 
be brought against a citizen of the United States in any other district 
than that of which he is an inhabitant, "or in which he is found at the 
time of serving the >writ." It will always be a question, therefore, for 
the fédéral courts to détermine under what circumstances a foreign cor- 
poration may be said to be found within a given district; that is to say, 
they must détermine whether such corporation bas transacted business 
to such an extent within the district, and ha? such a représentative or 
agent therein, that jurisdiction to render a personal judgment against the 
corporation may be acquired by service on that agent. What ia hère 
said bas référence, of course, to ordinary foreign business corporations, 
other than foreign Insurance companies who hâve been required as a con- 
dition of doing business in a foreign state to appoint an agent therein on 
whom proçesses may be served. 

In the case of St. Clair v. Cox, 106 U. S. 359, 1 Sup. Ct. Rep. 354, 
it was held to be essential to the validity of service on a foreign corpora- 
tion, by delivering a writ to one of its agents, that the corporation should 
at least be engaged in business within the state where served, and that 
the agent on whom the service, is had should, at the time of service, be 
within the state in an officiai capacity; that is to say, engaged in the 
business of his principal. In the same case it was apparently held that 
v^id service cannot be obtained unless the agent upon whom the writ is 
served stands in a représentative character to the company; that a serv- 
ice had upon a subordinate employé, or upon an agent employed in a 
particular transaction, would not be valid. This latter ruling, however, 
has no bearing upon the case at bar, as the service in the présent in- 
stance was had on the manager of the défendant corporation, although 
he is described in the return as being merely "secretary and agent." 
There can be no doubt of the fact that he stood in the capacity of repré- 
sentative of the company, if he was in this state on the company's busi- 
ness, and the company was transacting business in this state within the 
meaning of the décisions. 

In the case of the Oood Hope Co. v. RaUway Barb Fendng Cb,, 22 Ped. 
Rep. 635, it was held by the circuit court of the United States for tha 
Southern district of New York that a foreign corporation was not en- 
gaged in business in the state of New York for the purpose of authoriz- 
ing ^ùits against it in the fédéral court, — it appearing that the corpora- 
tion in question had only made occasional purchases of goods in the city 
of New York, by sending an agent for that purpose, and had maintained 
no office within the state, or transacted other business therein. 



The question as to what sort of business transactions by a foreign cor- 
poration within astate will justify the fiuding thatitis engaged in busi- 
ness therein, and validate a service of process had upon ils agent, was 
also elaborately considered in the case of U. S. v. Tdephone Go. , by Judge 
Jackson, reported in 29 Fed. Rep. 37-41. It was there held that a cor- 
poration must transact within the state some substantial part of its ord- 
inary business through an agent appointed for thatpurpose. According 
to the rule announced in that case, it is clear that if a corporation merely 
makes an occasional purchase of goods in a foreign state, but neither 
keeps an office or maintains an agent tlierein for the transaction of its 
business, itcannotbe said"to be engaged in business in such state," and 
for that reason service of process upon an officer or agent of a corporation 
found in such state will not be efiectual, in the fédéral courts at least, to 
confer jurisdiction over the corporation. 

Such seems to be the conclusion reached by ail the fédéral courts that 
hâve thus far had occasion to consider the question as to what consti- 
tutes a carrying on of business within a state, and in that conclusion I 
concur. When it is said that a corporation is engaged in business in a 
foreign state, and for that reason has voluntarily subjected itself to the 
opération of the laws of such foreign state regulating thé service of pro- 
cess on foreign corporations, référence is plainly had to business opér- 
ations of the corporation carried on within the state through the médium 
of agents appointed for that purpose, that are continuons, or at least of some 
duratimi,,aud not to business transactions that are merely casual, such aa 
an occasional purchase of goods or material within the foreign state. 
The résultas that the service in the présent case must be held insufficient 
to sustain a judgment against the corporation, because the corporation in 
question was not engaged in business in this state within the meaning 
of the varions décisions of the suprême court on that subject. 

There will be a judgment for the défendant on the pïea to the juris- 
diction. 



Pabmees' Loan & Trust Co. v. Burlington & S. W. Ry. Co. and others. 

In re Neuman and others. 

{Ovretitt Court, W. D. Missouri. December 10, 1887.) 

RscErrEB — Sale under Contraot with — Enfobcbment. 

Intervenor had a lien on a line of road leased by the défendant, which lien 
défendant agreed with its lessor to pay. Défendant made the leased portion 
a part of it8 own line, and placed a mortgage on the whole line. The road 
wenif into the hands of a recelvei, who, acting under an order of the court, 
made a contract with the intervenor to purchase his interest, and pay him 
from the proceeds of the sale of the road under the mortgage. The sale was 
made and conditionally couflrmed The claim of intervenor not having been 
paid, he applied for an order setting aside the sale. Eeld, that the contract 
with the intervenor having been made by the order of the court, the court is 
bound to enforce it. The sale should be set aside, and the receiver placed 
again in possession. 
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The following are the principal; faicts: Prior to 1872 tlïe Lexington, 
Lake & Gulf Railroad Company., a corporation organized under the laws 
of the state of Missouri: for the purpose of building a railroad frora the 
cityof Lexington southward, had expended large sums of money in 
grading and tieing a portion of its road, and upon such road was an ex- 
isting lien of somethingover $10,000, evidenced by a note and trust 
deed, and given for liabilities incurred in its construction. In that year 
it leased its road in an incomplète condition to the Burlington & South- 
Westem Railway Company., The latter united this leased road with that 
portion of its own road running northward from Lexington to Unionville, 
making it one property and line of road with one common stock and one 
franchise, and known as " the Linneus Branch of thé Burlington & South- 
Western Railway Company." Upon this Linneus branch in its entirety 
was placed a mortgage of $1,600,000. By the term of a contract en- 
tered into between the parties about a year after the lease, as well as 
after the exécution of said morlgage, the lessee agreed to pay the lia- 
bilities of the lessor to the extent of $20,000, which included, as admit- 
ted, the debt above described. That debtbecame, by transfer, the prop- 
erty of the intervenors. In 1877 certain proceedings were had, by which, 
as it is claimed, this deed was foreclosed, and the légal title to the road 
upon which it had been given, to-wit, the road south of Lexington, 
vested in the intervenors. In the mean time, default having been made 
in the payment of the coupons on the $1,600,000 of bonds, a suit 
had been comménced in this court to foreclose the mortgage. The in- 
tervenors were not made parties to that suit. A receiver was appointed, 
who took charge of the whole line, and in April, 1876, a decree of fore- 
dosure was entered, but no sale was made until 1880; the road in the 
mean time béing operated by the receiver. In 1879 the intervenors, 
who claimed to own that portion of the road south of Lexington, entered 
into negotiations with one Brown for the sale of it to him for $50,000, 
whereupon the receiver obtained from this court an injunction restrain- 
ing the parties from interfering with his possession, which injunction 
broke up the negotiations. Thereafter the receiver entered into negotia- 
tions with the inter\'enors for the purchase of their claim and interest. 
Before thèse hegotiations were consummated, the receiver applied to the 
court for authority to issue receiver's certificates, to amount not exceed- 
ing $500,000, for the purpose of completing the road south of Lexing- 
ton, and at the same time, and by the same pétition, applied for author- 
ity as follows : 

"Your petitioner also asks for authority to settle and adjust, by payment or 
purchase, any claims against said Lexington, Lake & Gulf Bailway Company 
which mayseem to be prior or adverse to the claims of the Burlington & 
South-Western Railway Company under the contract by which said Lexing- 
ton, Lake & Gulf property was acquired. " 

Upon this pétition, the receiver obtained authority to issue such cer- 
tificates, and also the following authority în référence to the purchase of 
claims: 
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"And the.said receiver is further authorized and directed to settle and ad- 
jnst, by payment or otherwise, any outstanding claims against the Lexington, 
Lake & G-ulf Kaiiway Company under the contract before mentioned, and to 
purehase in any outstanding or adverse lien, or title to any portion or ail of 
said property, and any riglit or title so acquired to be conveyed to him, as re- 
ceiver, for the beneflt of the parties in interest herein. " 

The authority to issue receiver's certificates provided that those certifi- 
cates should be a first and spécifie lien only upon that part of the road 
south of Lexington. In fact, no receiver's certificates were issued, and 
nothing done towards the completion of that part of the road; but in 
March, 1880, a contract was made between the receiver and the inter- 
venors by which the latter sold their claims and interest for $17,760. 
That contract provided for payment by the receiver out of the money 
coming into his hands from that part of the road south of Lexington, or 
from the sale of receiver's certificates which had been previously author- 
ized as above stated, or from any earnings of that portion of the road, or 
arising from the sale thereof under the decree heretofore entered. On ' 
the thirtieth of November, 1880, the road as a whole, and without any 
separate appraisement of the two parts south and north of Lexington, 
was sold for $1,000,000, payment of which sum was made in mortgage 
bonds, as authorized by the terms of the decree. On July 5, 1881, this 
sale was confirmed, with a réservation of power to make any further or- 
ders, decreesi, and directions in respect to the property, and with regard 
to any claim, right, interest in, or lien upon it. And now the claim of 
the intervenors not having been paid as adjusted by the terms of said 
contract, they insist that, unless it be paid within some reasonable time, 
the order of confirmation should be wholly set aside, and possession of 
the entire road again taken by the court. On the other hand, while it 
is conceded by the ireceiver and the purchasers at the sale that the in- 
tervenors hâve a prior lien upon that part of the road lying south of Lex- 
ington, they insist that the only order Should be one fixing the amount 
of snch lien, and decreeing a sale of that portion of the road for its sat- 
isfaction. 

J. W. Noble and Q. F. Davis, for intervenor. 

G. W. Smythe, for the railroad Company. 

Beewer, J. The question is as to the duty of a court in respect to a 
contract made by its receiver under its directions. The theory ôf the 
one side seems to be that the issue of receiver's certificates, or the exé- 
cution of other similar obligations, simply gives to the holder a lien 
which he may enforce in any of the ordinary methods of judicial fore- 
closure. He is not a party, must intervene if he wishes to insist on pay- 
ment, and, intervening, occupies the position of any other lienholder. 
He has advantages in that his priorities are judîcially declafèd in ad- 
vancê, but beyond that, nothing. Thus it is conceded that the inter- 
venors are now in court, that they bave a prior lien on the road south 
of Lexington, and that the court may adjudioate its amount, and ordeP 
« sale therefor. But ail that any lienholder may acquire. The inter- 
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vênors might hâve done this before their contract with the receiver. Did 
that profit them nothing? Oïi the othet hand it is insisted that it is the 
<Juty of the court to see that contracts made by its orders are performed; 
that it ought net to remit the holder of such a contract to the remédies 
of lien or debt holders; but on the mère suggestion of omission or failure 
itself, take measures to secure performance, and such measures as will 
most certainly and promptly secure it. In other words, it owes to the 
holders of its contracts, not the duty merely of providing a forum in 
which such holders may enforce performance; it owes performance. To 
that end it should continue its receivers in office, and retain possession 
of the property until every contract has been fuUy performed, and if 
purchasers of the property failto discharge ail the obligations it has 
placed upon such property, it should not let the purchase stand. The 
condition of a final and absolute confirmation is the satisfaction of ail 
such obligations. Hère a sale has been conditionally confirmed. An 
obligation cast by the receiver under orders of the court remains unpaid. 
The confirmation should not bé made absolute, or the property passed 
from the control of the court, with that obligation outstanding. I agrée 
with the last-named views. The court should be chary of promise, but 
eager of performance; careful not to burden property in its possession 
with obligations, and equally careful to see that every obligation is dis- 
oharged before that possession is finally surrendered. It owes perform- 
ance, and should assume ail its burdens, and not turn the holder of its 
contracts off with simply the assurance that he has a valid lien which 
he may foreclose. The confirmation which was entered was only con- 
ditional and with a réservation, such as gives the court still fuU control. 
Bumham v. Bowm, 111 U. S. 776, 4 Sup. Ct. Rep. 675. 

Doubtless the court might, prior to the sale, hâve modified the decree 
so as to provide for separate sale of the two parts of the road lying re- 
spectively north and south of Lexington; in which case, even if the 
rights of the intervenors had not been protected by the purchasers, only 
the sale of the latter part need hâve been disturbed.. But the sale was 
made of the road as a whole, and there is nothing before me to jus- 
tify an apportionment of the proceeds. Counsel for the receivers and pur- 
chasers say that the road south of Lexington had ceased to be of any value, 
and that to set aside the sale of the whole, unless this debt, chargeable 
only upon a valueless part, is paid, would simply be coercing the pur- 
chasers and owners of valuable property to pay for other property which 
they do not want. Assuming it to be valueïess, although it is in évi- 
dence that $600,000 was expended in work upon it, and still there are 
strong equities why the intervenors should not be remitted to a foreclos- 
ure of their lien, and some equities in favor of charging their debt upon 
the entire road. This now daimed valueïess part was valuable enough 
to beincluded in the mortgage, the decree, and the sale. When nego- 
tiations were pending for a sale by the intervenors, the receiver, repre- 
senting the entire properties, deemed it of sufficient value to interfère by 
injunction, break up the negotiations, and prevent the intervenors from 
realizing on their claim. Subsequently he deemed it of sufficient value 
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to apply for and obtain authority to borrow $500,000 on receiver's cer- 
tificates to complète the road, and further authority to purchase the claim 
of intervenors. After thus bafiling and delaying them, it may no| be 
inéquitable to hold that the road, as a whole, should bear the burdens 
and losses of delay. But it is unneoessary now to détermine absolutely 
the rights of the parties. It is enough to hold that the sale of the prop- 
erty asawhole should not stand, with this receiver's obligation on a part 
unsatisfied. The order will therefore be that the order of confirmation 
and the sale be set aside, and the receiver directed to take possession of 
the property, unless within 90 days the claim of the intervenors be paid. 
If it be paid, the order of confirmation wiU be final. 



American Zylonite Ce. v. Celluloïd Mantjp'g Co. 
{Circuit Court, S. D. New York. December 14, 1887.) 

1. Practice in Civil Cases— DibmIssal oi" Case— Equitt. 

Prlor to the term, the complainant, without application to the court, en- 
tered a rule in the common rule book discontinuing the cause on payment of 
costB. neld, that the complainant in an equity action cannot in this manner 
discontinue a suit. An order of the court is necessary. , 

2. Samb- Patents foh Inventions- Infbingement Suit. 

In an action for the infringementof a patent, the complainant asked tp dis- 
continue oii çayment of costs. Ùefendant objected, for the reason that the 
testimony relied upon to show prior invention was of such a character that 
défendant niight not be able to procure it again. Hèld that, as a condition of 
the discontinuance, it should be stipulated that defendànt's record may be 
used in any new suit brought against it by complainant. 

In Equity. 

Prior to the term, the complainant, without application tO the court, 
entered a rule in the common rule book discontinuing the cause on pay- 
ment of costs. The défendant, having printed its proofs, placed the 
cause upon the calendar, and, when it was reached on the regular call, 
insisted that it should be argued or dismissed upon the merils; that the 
complainant could not, without the consent of the défendant or the court, 
discontinue an action in equity; and that it was discretionary with the 
court to grant or refuse such permission. The court adopted the view 
that the cause was not discontinued, and set it down for a day certain, 
to be then disposed of. The complainant now moves for leave to dis- 
continue, on payment of costs. 

E. M. Fdt and H. M. Ruggles, for complainant. 

Frédéric H. Betts, for défendant. 

CoxE, J. The ex parte entry in the rule-book was a nuUity. A com- 
plainant in an equity action cannot in this manner discontinue the suit. 
An order of the court is necessary. donner v. Drake, 1 Ohio St. 170. 
The right, however, of a complainant to dismiss a bill before hearing, 
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where the défendant has acquired no substantive rights, is well nigh ab- 
solute. It must be an extraordipary case where the court refuses to ex- 
ercise its discrétion. RailroaiGo. v, BoUing-MiU Co., 109 U. S. 702, 
713, 3 Sup. et. Rep. 5M; Stèmisv. Raëroads, iFed. Rep. 97. 

I hâve examined the defendant's record suflSçiently to be convinced 
that there is nothing which particularly distinguishes this from othef 
équity actions. It is asserted that the testimony relied upon to establish 
prier invention is of such a character that the défendant may be unable 
to procure it.again, but the rights of the défendant will be protected in 
this regard if the complainant is compelled, as a condition of the dis- 
continuauce, to stipulate that the defendant's record maybe Used inany 
new suit which may be instituted against it by the complainant. Brtish 
V. Cmdit, 22 Blatchf. 246, 20 Fed. Rep. 826. 

Upon âling such a stipulation, and paying the costs, the action may 
be discontinued. 



Thoenbubn 1?. DcflcHEB , and another. 

. ! . {Oireuit Oouét, D. Ore^o», November 21, 1887.) 

1. BjbctmbNt— Pleading — OWNBlisSlP. 

In an action to recovér the possession of real property, the défense of own- 
' éijShip bjl the défendant or another hiiist be specially pileaded. 

'2.'jboSTfeR— WhO .ÈNTITLEI! TO— RbsIDBNÇB. ,: 

"'',\ : A woman -wio i,s not'a rèsjdent.of the state is not wtitleii to dower în any 
'' ''ïàrids'théi'eiti of which her husband did not die seized. , 
8'. 'éÀMB— Estimation OF Value. , ; • 

In estimating the value of a widow's dower in land aliened by the husband 
in his life-time, she ought to hâve the beneflt of the increase in value between 
the date of such aliénation and the death of the husband, uot arishig from 
I ijpprtivem^tis inade or placéd thereon. 
{èylla^s by the Court.) . i : 

(1 .Açtipnto Reco ver Possession of Real Property. 
; jpftrii TT. TFAûBeî/ and /âmes ^. Se/Zj/, for plaintifif. 
• ,,Smeca]Smi(àf'foT défendants. 

Ppapy, J. ; This action is brought by the plaintifïj a citizen of Ar- 

Jîansas, against the défendants, citizeris of Oregon., to recover dower in a 

. trftct of jand included in the William Blackistone donation, lying on the 

west bank of the Wallamet river, just north of Poitland, and valued at 

$50,000. , 

It is alleged in the complaint that on December 24, 1865, and prior 
thereto, Thomas Thornburn was seized of an estate of inheritance in the 
. prepiises, and that, at and 4uring such time the plaintiff was the lawful 
wjfe «if paidThpmburnjandso lived with himuntil his death, àt Prescott, 
Arkansa$,; op. Qctpber 20, 1886; that the plaintiff's right to dower in said 
prçnw$pa.];ias pqt;ibeçn aliened, and that sheis entitled to the lindivided 



THQRNBUEN V. DOSCHEE. 811 

one-third thereof during her natural life, the présent value of which is 
$16,000. 

The answer of the défendant,, besides sundty déniais, con tains four 
défenses, calledtherein "further and separate answers." 

The plaintifF demurs to the first, third, and fourth of thèse défenses, 
because the facts stated therein do not constitute a défense, and mov'es 
to make the second, one more défini te and certain. 

The first défense consista of an allégation that the défendant Anna 
Doscher is the owner in fee-simple of the premises, and that her éo-de- 
fendant is her husband. At comnion law this défense eould bave been 
given in évidence under the gênerai issue of "not guilty." But the 
Code of Civil Procédure, § 316, provides that "in an action to recover 
the possession of real property, the défendant shall not be allowed to give 
in évidence any estate in himself or another in the property * * * 
uniess the samé be pleaded in his answer." That Aqna Doscher has an 
estate in fee in the premises is a défense to this action, and the demurrer 
thereto is not well taken. 

The second défense is that Thomas Thomburn purchased the premises 
at a sale on an exécution against the property of William Blackistone and 
John C. Doscher, and received from the sheriff a deed thereforj in trust 
for the use and benefit of Anna Doscher, and thereafter, in pursuance of 
said trust, con veyed his interest in the premises "through" Joseph N. 
Dolph, to said John C. Doscher. Without stopping to consider the le- 
gality of this défense, it is enoùgh to say that the facts and circumstanceS 
constituting it are stated sufficiently definite and certain. 

The third défense is that on December 24, 1865, Thomas Thomburn 
conveyed his interest in the donation of William Blackistone to Joseph 
N. Dolph, and never thereafter owned or was seized of any partthereof; 
and that the plaintifF has never been a résident of this state. 

The fourth défense is that at the time of the sale to Dolph, as in the 
third défense mentioned, the premises werenot worth over$200. 

By the law of this state, since May 1, 1854, a widow is entitled to 
dower in "ail the lands whereof her husband was seized of an estate of 
inheritance at any time during marriage." 2 Or. Laws, § 2954. But 
if the husband aliens such lands, and they "shall bave heen eahdnœd in 
value after the aliénation," the same "shall be estimated in setting^forth 
the widow's dower according to their value at the time they were so 
aliened," Td. § 2960. "Any woman residing out of the state shall be 
entitled to dower of the lands of her deceased husband lying in this state, 
of which her husband died seized, and the same may be assigned to her 
or recovered by her, as if she and her deceased husband had been rési- 
dents within ,the state at the time of his death," Id. § 2974. 

The: third défense is based on section 2974. The object of this section 
isnotto give a non-resident widow the right to dower. That was al- 
ready done by section 2954, which gives the right generally, and with- 
out qualification as to aliénation by the husband or the résidence of the 
parties. .îAÏthough the provision is affirmative in form, it has a riega-; 
tiye opération. Therefore it must be construed as if it read: "No wo- 
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man residîng out of the state shall be entitled to dower of the lands of 
her husband lying in thia state, of which he did not die seized." 

By a uecessary implication the section dénies to a non-resident woman 
the right to dower of lands of which her husband was not seized at the 
time of his death. 

Cases may arise in which the time when the woman was non-resident, 
with référence to the act of aliénation by her husband, or even his death, 
may be material-in the construction of this statute. But in this case it 
appears that the woman never was a résident of the state, and therefore 
no such question can arise. 

It rests with the législature to say what interest, if any, married per- 
sons shall hâve in the property of each other, as an incident of the rela- 
tion between them. It may give or withhold dower altogelher. Or it 
may for the security of titles, and the protection of innocent purchasers, 
proyidte that a non-resident woman whose very existence is probably un- 
knownwithin the state, and is practically disavowed by the husband, 
shall not be entitled to dower of lands which he has disposed of without 
her concurrence or consent, and ostensibly as a single man. 
'■ This very case appears to be a good illustration of the wisdom of the 
provision. Thornburn was probably a transient person. His wife was 
unknownj! and probably the fact that he had one was never even sug- 
gested. To subject persons buying property of him under such circura- 
stances to a daim of dower in after years, might well be thought inexpe- 
dient, if not unjust, and, therefore the législature has denied it. 

In Bmnett V. Harm, 51 Wis. 251, 8 N. W. Rep. 222; PraM v. Tefft, 
14 Mich, 191; and lAgarev. Semple, 82 Mich. 438, this question arose 
under a similar statute, and it was held that the widow was not entitled 
to dower. 

The fourth défense is made under section 2960. To begin with, it 
mây be admitted that the word "enhanced," taken in an unqualified 
sensé, is équivalent to " increased," and comprehends any increase of 
value, howevèr caused or arising. But under the oircumstances it ought 
to be oonstrùed to include only the value caused by the improvements 
put upon the land by the tenant or those under whom he claims, and 
nOt that which arises fortuitously, or from what may be called natural 
causes. , 

I know that at common law the value at the time of aliénation was 
the basis on which the value of dower was estimated. 4 Kent, 65. But 
it was always an unjust rule, and founded on spécial reasons that hâve 
no force at this time, or in this country, where it has been ably criti- 
cised and questioned. 

A. buys a pièce of wild land, such as this was in 1865, of a known 
married man, and omits to obtain the wife's relinquishment of dower. 
When the husband dies, and the widow's right of dower becomes a vested 
interest in one-third of the land for her natural life, the same has in- 
creased in value many times, without either the labor or capital of the 
purchaser. On what considération of public policy or natural justice 
ehould she be deprived of her share of this increase in value for the ben- 
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efit of one whogave nothing for it, and deliberately took the chances on 
her husband surviving her? None has been suggested, nor can there be 
any. Sitting in this court, if the case was to turn on the décision of 
this question, I might not feel justified on the authorities in sustaining 
the demurrer to this défense. But if I were sitting in the suprême court 
of the state, I would do so without hésitation. 

To provide that a woman shall hâve, at the death of her husband, 
dower in ail the lands of which he was seized of an estate of inheri tance 
during the marriage, and then déclare that, in case the husband aliened 
the same during his life, she shall not hâve the beneât of the intermedi- 
ate rise in value of the property, is a légal "juggle," that may ôtly be 
characterized as keeping the word of promise to the ear, and breaking 
it to the hope. 

Since writing the above, I hâve been fortunate enough to corne across 
PowS V. Manufacturing Co., 3 Mason, 347, in which Mr. Justice Story, 
with his usual research and wealth of learning, holds that at common 
law a woman was dowable of the lands aliened by her husband during 
marriage, according to their value at the time of the assignment, less the 
value of improvements placed thereon by the purchaser, or directly con- 
séquent on such improvements ;. citing with marked approbation th© 
same doctrine, as announced by Mr. Chief Justice Tilghman, in Thomp- 
son V. Morrow, 5 Serg. & R. 289. In conclusion he says: 

"This doctrine appears to me to stand upon solid principles, and the gên- 
erai analogies of the law. If the land has, in the intermediate period, risen 
in value, she recdves the benefit; if it has depreciated, she sustains the lossi 
Her title is consummate by her husband's death, and, in the language of Lord 
Coke, that • title is to the quantity of land, viz., one just third parti' " 

The motion is denied, and the demurrer is overruled. 



Edwards v. Kansas Gity Times Co. 
(CHreuit Court, W. B. Missouri, W. D. Octùber Term, 18870 ■ 

1. LlBEL AHD StANDEB — ChABGB OF InCEST AND PhEGNANCT — PaBXIAI. FaiL- 

UKB TO JUSTIFT. 

If défendant, a newspaper corporation, pnblislieB an article stating that the 
plaintifiE had committed mcest with her brother, and was pregnant tliereby, 
but does not attempt, either by answer or évidence, to establisb the pregnancy, 
plaintifE will be entitled to averdict.1 

2. Same. 

A newspaper published a statement that plaintifl bad committed incest 
with her brother, and was pregnant thereby. At the trial for libel it did not 
attempt to prove pregnancy, but introduced testimony as to the incestuous 

*To constitute a complète défense to an action for libel, a justification, by alleging 
the truth of the matter charged as libelous, niust be as broad as the defamatory accu» 
sation. Thompson v. Pioneer Press Co., (Mi un.) 33 N.W.Bep. 856. 
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r interçourse; whiçh plaintiff denied. Held. that thougli teclinically the plain- 
tiff TComl^ be entîtled to a verdict, yet if the jury believed she were guilty of 
inçest.hér i'eputation could notbè seriously injuredby the charge. 
8. Sàme— CHAltACTER OF Plainti*!' — Etidbnce. 

In an aiCtion against a newspaper for libel, défendant introduced testimony 
to show the untruthful character of the plaintiff, and that at the funeral of 
two childrën, with whose murder the libel was eonnected, plaintiff was laugh- 
ing, and showing^ a feeling of indifférence. Held, that thèse fàcts were to be 
considèrediû estimating the true character of the plaintiff. 
4 Samb— Newspapeb Article— Source op Information. 

In an action against a newspaper for libel, it appeared that the article in 
question was taken f rom a néighboring sheet as a mère matter of news, and 
with no circumstances of aggravation or malice. . Held, that the plaintiff was 
entitled to compensation for the injury suffered, and the manner of the pub- 
lication waâ to be considered by the jury, either in mitigation or aggravation 
of damages.'; 
8. Same— Damages— Transactions after Publication. 

In an action against a newspajjer for libel, held, that matters that transpired 
after publication cannot be considered in mitigation of damages. 

Action for Libèl. 

Croshy & BUsk, for plaintiff. 

Z Wi Wàfford, for défendant. 

Beewer, J., (diarging jury.) I congratulate the parties in this case 
that the question between tnêm is to be sUbmitted to a jury of your in- 
telligence, and one who has so patiently watched the progress of the trial. 
I regret to say that rnuch of the argument of counsel on both sides has 
beén matter of denunciation and appeaJ, matter whicb I think helps a 
jury very little in determining the real rights of the parties. You are 
not trying the case betwèen the coùnsel, but bel ween the parties, and wô 
are totry the ;case upon the évidence before us.. We are not to go out 
of this case and consider other questions, or other parties; we are not 
hère to try over again the question of the guilt of Oliver Bateman. That 
murder case comes only incidentally and coUaterally into this case, and 
the question we are to try is between the plaintiff and défendant, grow- 
ing out of the fact that défendant has charged her with wrong-doing. 
the charge I will not read. The article which was published has been 
read in your heanijjg. It is, substantially and in- effect, that this plain- 
tiff was guilty of incest with her brother, Oliver Bateman; that is one 
spécifie important matter. It says, growingout of that incest, pregnancy 
foUowed, and that she was then with child as the resuit of this incestuous 
ihtefcoursé^'and then it says that this incestuôus relation, continuing 
and occurring on the day of the murder, was the real and primary cause 

• 'In an action for lib>él évidence is admissible in mitigation of damages that the de- 
fendant believed in the tnith of the charge alleged te be libelous, Morris v.Lacliman, 
(Cal.) 8 Pac. Rep. 799; wiiere the charge is made after reasonable and proper investiga- 
tion, Bronson v. Briitie; cpiçh.) 26 N., W. Kep. 671, The. fact that an article pi^blished 
in a newspaper apd charged as libelous was copied froin another paper, without any 
,actnal intention |0f4G'ÇK,h?irii), niaj' be shown m mitigation of damages. But this fact 
is no justification. Segensperger v. Kiefer, (Pa.) 7 Atl. Rep. 724. If it appear that 
there was no intention to injure, in the publication of a libel, and ail proper précau- 
tions were bbseîTred in suoh publication, the amountofrèoo very will be limited tosnch 
damages as must inevitably bave resulted irom the wrong. Eveuing New» Ass'u v; 
Tryon, (Mich.) 4 Ni W. Bep. 267. 
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of the commission of that crime. Of course, thèse twolatter charges rest 
upon the first and principal one, — ^that is, the charge of incest; and yet 
theyare each of them contained directly, or by plain implication, in this 
article. 

The défendant does not attempt, either by answer or évidence, to show 
that the plaintiff was in fact pregnaut; therefore, under the pleadings as 
they stand, as that is a charge of matter which necessarily and natu- 
rally exposes her to the contempt of her fellow-beings, the plaintiff is en- 
titled to a verdict, and the question which y ou are to détermine is the 
amount of that verdict. It may be under the pleadings any sum from 
one cent, a merely nominal verdict, up to $50,000, the amount claimed. 
It is not an easy matter in cases of this kind to say exactly what a ver- 
dict should be. So far as the question of the a,mount is concerned,.there 
is no market value. If the défendant had been charged with carrying 
ofifand destroying a thousand bushels of wheat belonging to the plain- 
liff, you would hâve little difficulty in determining how much you should 
award her by your verdict, for wheat has a market value. It is bought 
and sold day by day. But there are. many things that hâve no rnarket 
value. A limb, a life, bas no market value; a man*s hand is taken off 
in a railway accident, — there is no market value frôm which you can 
say it was worth so much; no more can you, 'when we are dealing with 
this intangible, but no less real, thing, a person's character and réputa- 
tion, coin it into dollars and cents; and yet it is well settled, and justly 
80, that he who takes away a limb of another negligently, shall màke 
him compensation, and he who injures another's character in like man- 
ner shall makehim compensation, and in the ordinary proceedings of 
our légal system the question is left to the deliberate judgment of 12 
men, takén frbm the bodyof thé péople; men of différent expériences 
in life; men of prudence, intelligence, and integrity, who are to say 
■what, in their judgment, will compensate the plaintiff for the injury. In 
this case itis a matter of compensation albne. Cases somètimes arise 
where a newspaper, or an individual, wantonly, maliciously, corruptly, 
and with the intent to dégrade and destroy one's réputation, publishes 
a libel against him. In sueh cases the jury are warranted, and many 
times it is their duty, toi do more than simply compensate, — they may 
give what the law calls punitive damages, that is, damages by Way of 
punishment; andwhenever a case is presented in which one occupying 
the responsibk' position of proprietor of à daily newspaper, especially 
one of large circulation and importance, so prostitutes his position and 
uses his power that, to gratify private malice, for the mère sake of pun- 
ishing one whom he hâtes and desires to ruin, he publishes a gross false- 
hood against him, then my convictions and feèlings are so strbng and 
intense that I should feel it a duty which I owed to the community to 
urge upon a jury to give such; a verdict, such à ringing verdict, as would 
not merely punish him for hiswrong, but also be a lesson to aU others 
occupying a similàr position. • Just the same as I would if, for instance, 
one of you jurymen, swomto do justice betweenthis plaintiff and de- 
fendant, should; èither dut of affection for thei plaintiff or hatred to. the 
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défendant, gîve lier a larger verdict than she is entitled to, or a less ver- 
dict out of favor or through affection for the défendant, — just as in such 
a case I should feel that it was my duty to call upon a jury trying that 
case to punish you severely on account of your action. 

But this case is not such a case. The plaintiffintroduced no testi- 
mony tending to show that the, défendant had any malice or feeling 
against her; on the contrary, it affirmatively appears that the article as 
published by the défendant was taken from a neighboring sheet as a mère 
matter of news, sô that no circumstances of aggravation, wantonness, or 
malice, which justify and oftentimes compel a ringing verdict for the 
purpose of putting a stop to such wrong, exist in this case. I do not 
mean to say that that takes away from this plaintiffj in the slightest de- 
gree, the right of compensation for the injury which she has sufferëd. 
I simpiy mean to say to yoù. gentlemen that it is your duty to inquire 
simply how much has this plaintiff been injured. What will compen- 
sate her for the wrong that has been donc? And that amount she is en- 
titled to at your hands. How are we to détermine what is compensa- 
tion, is the thing tb be cohsidered. It may be a matter of comparatively 
little moment if the offense is itself trivial. If the publication against 
a pôliticiah was simply that hei» aliar, you might say that that was not 
a very àggravated charge; but when you charge a grave and serions crime 
against anothèr, then the injury to character is eertainly of a différent 
kind. Now I need not say tP you that a charge against any one of a 
crime of this character is tô charge an offense of a serions nature. It is 
human with tis; we could not be men, honest men, and not feel shocked 
to think that agirl would commit a crime so revolting as incest with her 
own brother. 

Another toatter for you to consider is this. What was her character, — 
her réputation? We use the term "character" often in two sensés: in 
one sensé it is used to refer to one's actual life; in another, and that is 
the sensé in which we use it in this case, it is the réputation which we 
bear in the community. Of course, what you may say about me does 
not change me. If I am an honest man, if my life has been pure, the 
fact that every one of you may say that I am dishonest and impure does 
not change the fact. My life, my character in that sensé is not changed; 
but if I hâve lived during 60 years of life in such a way that the com- 
, munity believes I am an honest man, that I am a pure man, that is my 
réputation in the community in which I live. If you publish a false 
statement that I am dishonest, that I am impure, you know how people 
wiU float this statement from one to another, until the community may 
come to believe'that I am dishonest and impure. By this libel you 
hâve injured my réputation in the community, and that is something 
which every honest man prizes,^ — ^hîa good name in the community in 
which he lives. Now if it so happens that my life has been dishonest 
and impure, and you charge me with that, and prove that that is the 
fact, then I am entitled to nothing, for you hâve simply made public 
thé actual truth. So, on the other hand, if, whatever may hâve been my 
actual life, the community hère believes that I am dishonest, that I am 
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impure, then your statement to that effect makes very little impression 
upon my réputation; the people already believe it, already think that 
is so, and so I hâve not suffered; my réputation has not been damaged 
by your statement. Now go a little further: suppose it be true that I 
am known in the communitj', and justly so, as a common drunkard, a 
bar-room loafer, one that every man despises as he meets, and one of you 
should circulate or publish a statement against me that I had told a lie, 
or that I had stolen money. That may not hâve been my réputation be- 
fore. People may simply hâve looked upon me as a mère wreck, a dis- 
sipated and worthless man, and may not bave looked upon me as one 
who was aliar or a thief. Of course, in a certain sensé, by that publica- 
tion or statement you hâve injured my réputation; you hâve gotten peo- 
ple to believe I am worse than they thought me before; but, on the other 
hand , if I had suoh a réputation , how naturaU y you would say : " Well , it 
does not hurtmuch. People thought of me about as badly before as they 
do after the statement; my character and réputation in the community 
is not worth much ; you cannot hurt that which is already badly injured." 
Now that thought comes right into this case. The défendant says that 
the plaintiffs character is bàd; that her réputation in the community 
was not that of a pure, truthful, honest, upright woman; and though this 
spécifie charge may not be technically true, yet she was not hurt much, 
because it only added to a bad réputation that she had already. Now, 
in respect to her réputation, you hâve the testimony of thèse witnesses 
as to what it was in that community; you hâve also the testimony of 
one witness in which he says that he saw this plaintiff and her brother 
having improper intercourse. If it be true that she did hâve that incest- 
uous intercourse with her brother, then, although it may not be true 
that she waa.pregnant as a resuit of that intercourse, your common sensé 
tells you her réputation was not badly injured; she has suffered very 
little by this additional charge. But the plaintiff says there is no foun- 
dation for this testimony of Morgan MiUer's. She says that it is not true, 
and you hâve her testimony as against his. She says, also, that upon 
the face of his testimony it is apparent, from its contradictions, its mis- 
recoUections, that he was not telling a true story. She says it is not 
true, because, as he locates himself, it was impossible for him to hâve 
looked into that little log-house and seen anything, such as he tells. 
She says that it is not true, because it is contrary to human expérience 
that parties, intending such a violation of law and decency, would com- 
mit the offense in such a public manner, with the door open, and that 
door openjng towards the house in which her parents and brothers and 
sisters lived, and where persons might be expected to be. It is not for 
me to décide thèse questions of fact. That is your province. I simply 
leave the question for you to détermine, saying. that it is but common 
sensé, common justice, that if she were guilty of such an offense, though 
technically, your verdict must be for the plaintiff, her réputation has 
not been injured seriously by this chargé. 

Again, it is said that she perjured herself, and that fact was known, 
and that her réputation is that of one guilty of perjury; and it is said 
v.32F.no.l3— 52 
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ihat at the coroner's inquest shé testified, and testified falsely, that her 
brbther wàs at home on the aiftehaooh of this murder. She says that she 
gave no false, noperjured testimonjj that sheintended to say thatwhich 
was true before the coroner's juryj.as well as on the evening of Thursday 
or Friday thereafter. It is for y ou to say whether her explanation is 
correct or not; whether she did, in fact, perjure herself or not. She fur- 
ther says that even if it be true that before the coroner's jury she did 
«ommit perjury, it was done through a sister's love for her brother, and 
to shield him from the suspicions of so revolting a crime as the murder 
of thèse two little girls. Now if you find that she did commit perjury, 
then the question for you to consider is, whether that explanation takes 
away the moral quality of this offense; whether there is an apology, ex- 
<sose iot a sister, believing her brother innocent of a crime, to perjure 
îherself to shield him from suspicion. While, of course, it would not de- 
tract in the slightest degree from the légal character of the offense, it 
would not make her any the less a perjurer, yet it is for you to say 
whether that did or did nottake away the moral enprmity of the offense. 
Now, taking ail thèse things together^ what was the character of this fe- 
jnale plaintiff? Was it good or bad? And according as itis good or 
bad, so itis more or less injured by the accusation made against her in 
this particular; for, as I said at thé outset, to charge against a pure wo- 
man, onç known to be ptire, and having a good réputation in the com- 
munity, such aa offense is a serious accusation. To charge that against 
one who ha6 forfeited her good name by her own conduct is not so seri- 
ous an accubation. 

Another niatter I forgotto notice, and that is, the testimony of one 
or two witnesses as to her conduct at the time of the funeral of thèse lit- 
tle girls, as well as the testimony of one or two witnesses ' as tO' her con- 
duct at the timfâ thèse gentlemen called upon her at the house. Some 
of thèse witnesses say that in the sad' hour of that fùneral this girl was 
there laugMng, and màking apparently light of' the sad events which 
iwere pasâing, and that she seemed at the time of this interview tto b<3 
laughing, or snickering, manifesting a feeling of indifférence. Now if 
■ that is ail true,' it siniply throws light upon the question of the girl 's 
charadter. Gf course it does not fpllow from that that she was impure 
or lintruthful, but it is simply a circumstance to place before you the 
reali tr,ue character of the plaintiff. Now the défendant says; conceding 
ail the plaintiff claims, conceding that she may be a pure girl, conced- 
ing she may hâve been a truthful girl, conceding her réputation is per- 
fectly good, yet this article was published, not from any malice against 
thei plaintiff, not through any négligence, or picked-up information ob- 
tained from listening to the scurrilous story of some disappointed and 
disgruntled neighbor, but was published as a matter of news, taken from 
a respectable sheet, published in the vicinity of this murder, and that 
is a miatter to be considered by the jury. Although a newspaper may be 
actuated from no personal malice, and bave nofprivate feelings to gratify, 
-yet a case might ârise where, with great négligence, it takes a story from 
•some irreèponsible party, who seeks this wày of gettihg a libel before the 
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eommunity. Tàke this veiy case: suppose there was some'one in this 
little village of Flag Springs who, through business troubles, through 
jealously, or from ill will, desired to wrong and injure the plaintiff, and 
came to any newspaper and told such a story as this, and without any 
inquiry of the responfeibility of the party telling it, without any efforts 
to find out the truth, such paper published the charge, you would feel 
that there was négligence on the part of the défendant, — an indifférence 
to the rights of others which certainly would demand serions attention 
at your hands; for the law is that a man cannot shield himself from re- 
sponsibility for a libel by the fact that some one told him, and if he 
took the statement of some person whom at the time he did not know,— 
took the statement of such person without making any fair and reason- 
able inquiry, — you would very properly say that that was négligence on 
his part, and he should be held to a fuller and larger responsibility. 
The défendant says it did nbthing of this kind; that it found in a re- 
sponsible sheet, published in thé vicinity of this murder, this item of 
news, and published it without head-lines, or without anything to at- 
tract unnecessary attention, as a matter of news affecting such a terrible 
tragedy as this. Of course I do not mean to say that the fact that the 
information in this article was thus obtained, relieves the défendant of 
responsibility, or justifies you in failing to give compensation to the 
plaintiff for the damages which she has suffered; but it is a matter to be 
considered by you, because it is a function and duty of newspapers to 
furnish information to its readers of the current events. I say, it would 
bea physical impossibility tosend an agent to every place, where events, 
tragédies are ttanspiring, to ascertain by personal examination the exact 
facts. A papér could not give us ail which we hâve a right to hear of 
the current events of the day. When Garfield was shot every man in 
the land was eager to know ail the particulars in fuU, with ail informa- 
tion concerning the event and its surroundings. Suppose, in such a time 
as that, a paper in the far west published an untruthful statement com- 
ing by the assooiated public press dispatches, or borne to it from some 
Eastern and reputable paper, which represented something about an in- 
dividual in Washington which was not true, the paper would take the 
risk of the untruth, and must compensate for any damages which were 
suffered, butât the same time it would be acquitted of that which we 
call négligence and wantonness in the publication; and so the défendant, 
conceding for this question ail that the plaintiff may claim, says it sim- 
ply discharged the functions of a newspaper, gathering from ail quarters 
of the land information respecting every event of public interest, and 
that this fearful murder of thèse innocent children was something which 
sent a thrill of horror through ail this western eommunity, and that 
every fact connected with it was eagerly sought after, and so in the hôn- 
est and faithful discharge of its duties to the public it published that 
which it had every reason to believe was the truth. Thèse matters are 
to be considered on one side or the other of aggravation, or mitigation 
of damages. You are to see to it that plaintiff is compensated for the 
injury which her character has sustained; but while doing that you are 
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not required to render such a verdict as •will put a check and stop upor 
the legitimate pursuit of information in respect to matters of public in» 
terest. 

Of course you will look at this question of mitigation as it is suggested 
in view of the facts that transpired before the publication. Any matters 
which hâve transpired subsequently thereto, do not come in to miti- 
gate. At the time the publication was made, what was the condition 
of affairs? Upou what was it made, and was it upon a reasonable or 
unreasonable belief in the truth of it? There is another rule of libei, 
that where the party, having been sued for li bel, justifies, as it is called, — 
that is, cornes in by answer and says the charge is true, — that is to be 
considered as a répétition of the libel ; that the party, if it was not 
true, should say it is not true, and should offer merely his matter in mit- 
igation of damages. On the other hand, if défendant had reasonable 
ground to bélieve itwas true, it had a rîght to hâve that fact inquired 
into by a jury, and may tender that défense in his answer; and though 
he may fail, and though he may not justify as to the whole charge, may 
not say that it is ail true, he is at liberty to corne in and say a part is 
true, and as to the whole I published undér thèse circumstances. You 
are the sole judges of the credibility of ail the witnesses. It is iiot my 
province to say that any witness bas or has not told the truth. Many 
of them you hâve seen; heard from their lips their story; seen their 
appearance on the stand. The others bave spoken to you through their 
dépositions, after examination and cross-examination, and you hâve 
heard their story with their contradictions, if any, and it is for you to 
say how much credence you will give to any and ail. I believe, gen- 
tlemen, that is ail I need to say to you. I commend this case to you, 
believing that you will do what is right, and justice between this plain- 
tiff and d^endant. It is, of course, not the idea of libel suits that the 
plaintiff is to hiake money and speculate out of her réputation. What a 
libel suit means, in cases where there is no willful misconduct, is that 
the plaintiff shail be compensated for the damages which her or his char- 
acter may hâve suffered. Hère is this case; it is for you, as 12 sensi- 
ble, intelligent men to say by your verdict how much this plaintiff' s 
character and réputation has been in factdamaged by the publication of 
this article in the Times. When that amount is found you will name it 
in your verdict. The form of your verdict will be this: " We, the jury, 
find for the plaintifïs, and assess their damages," (because husband and 
wife join as plaintiffs,) "at the sum," which you will name, and which 
you ail agrée upon as a fair compensation to her. 

The jury found for the plaintiff in the sum $500. 
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Hastings & D. Ry. Co. v. St. Paul, S. & T. F. Ry. Co. 
{GireuU Court, B. Minnesota. JDecember 12, 1887.) 

1. Public Lands— Eailboad Gkants— When Title Vests. 

Lands in controversy between two railroad companies, grantees under acts 
of congress,~complainant under act of 1866, and défendant under acts of 
1857 and 1865, — werewithinthe place limitsof complainant'sroad, and witWn 
the indemnity limits of the road of défendant. Complainant's definite loca- 
tion was made bef ore any sélection by défendant. The lands in dispute were 
conveyed to défendant in 1871 and 1873. Complainant's road along thèse 
lands was finished in 1879, and application made for entry in 1883, which be- 
ing refused, complainant iDrought suit in 1886. As against the holding of the 
United States suprême court that no title passes to indemnity lands until sélec- 
tion, and that as to place lands the title vests on completion, and relates back 
to the date of grant, and is speciflcally flxed by the deflnite location of the 
road upon the tracts of the place limita, défendant urged the administration pf 
thèse grants by the land department, both in Minnesota and in Washington, 
as a construction and détermination of the law, Held, that there is no leason 
•why, both parties being donees, either may not insist as against the other- 
upon the f ull meq,sure of the rights given it by the grants. 

■2. Same — Railboad <3rants — Webiî Title Vests — Limitation of Actions. 

In such a case, neither party can set up the statute of limitations as a dé- 
fense until it begins to run. 

Bill by complainant, the Hastings & Dakota Railîvay Company, for 
possession of lands held adversely by défendant, the St. Paul, Stillwater 
& Taylor's Falls Railway Company. 

Gordon. E. Gole, for complainant. 

Thomas W'ilso'ii, for défendant. 

Beewer, J. Thèse two companies above named are land-grant com- 
panies. The acts of congress under which the défendant daims are those 
■of 1857 and 1865, while the complainant claims under the act of 1866. 
The lands in controversy are lands within the place limits of the com- 
plainant's road, and within the indemnity limits of the road of the de- 
fendant. The suprême court of the United States bas in several cases 
•within the last six or seven years affirmed thèse two propositions: That 
no title passes to indemnity lands until sélection; and that, on the other 
hand, in the case of place lands, the title vests on the completion of the 
road, but relates back to the date of the grant, and is speciflcally fixed 
by the definite location of the road upon thé tracts within the place lim- 
its. In other words, if the road is finished, then the lands in place, not 
already otherwise appropriated at the time of the definite location, be- 
come the property of the company that has done the work, the donees 
of the grant, and the title takes effect and dates back to the date of the 
grant. 

In this case the definite location of the complainant's road was made 
before any sélection was made by the défendant. Applying thèse two 
propositions affirmed and reaffirmed by the suprême court, there would 
seem to be no chance for dispute upon the l^al proposition that the title 
to thèse lands was in the complainant, rather than in the défendant. 
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But as against that proposition the défendant has very strenuously urged 
that there was an ïuniform construction of the land department, both in 
this state and in Washington, in the administration of thèse grants, 
which has the effèct of law, — is'itself both a construction and a détermin- 
ation of the law. It is also contended that the complainant has slept 
upon its rights, and that its claim is stale. It is true that the lands 
were conveyed to défendant in 1871 and 1872; but on the other hand 
it is also true that the complainant's road was nôt finished along thèse 
lands until 1,879, and this bill w^s filed in 1886. There is some testi- 
mony showing that in 1883 complainant made application for an entry 
of thèse lands, which was refused. Whatever force there may be, and 
I am not prepared to say that there would not be force, in thèse défenses, 
if interposed on behalf of a bmia fide purchaser, some one who had parted 
with valpe for the property, y6t the question hère is presented simply 
betweeii the two railroad companies, — no grantee, no mortgagee, no 
bonafide purchaser, or third pàrty, being interested in this case, and in 
this question. Both of thèse parties vf^ve beneâciaries of a grant; neither 
one bought the land, neither paid any money. The United States gov- 
ernment simply made a donation; of thèse lands, and as between two par- 
ties, each of whom claims a right to the benefit of the gift, I think that 
until the statute of limitations runs, — and there is no prêteuse in this case 
that it has run, — neitherparty can interpose the staleness of the claim as 
a defehséi The United States government by its congress donated thèse 
lands, and there is no reason why, under such circumstances, either 
party may not insist as against the other npon the fuU ineasure of the 
rights given it by the grants. 

For thèse reasons the decree will go in favor of the complainant. Or- 
dered accordingly. 



,, , Marine City Stavb Go. ». Hereeshoff Manuf'g Co. 

{Oireuit Oourt,D. Bhode Istand. November 7, 1887.) 

1. ExcBPTiOîfs, ÇiLL OF— Waiveb of — Refusal to Sign. 

The trial, which resulted in a verdict for plaintifl, came to an end Pebruary 
18, 1887. Défendant secured an extension of timé to file a motion for a new 
trial, stating that he did not intend to proceed under his exceptions. The 
Mme was further extended on an ex parte application. The motion was then 
flled and argued before both the district and the circuit judges. A new 
trial was refused, and défendant, at the next term, and eight months after the 
trial, movéd for signature of his bill of exceptions, and petitioned for a wr!t 
of error fonnded thereon. Hdd, that the motion should be overruled, and tho 
writ refused, the exceptions having been waive^, both expressly ànd by im- 
plication; and tlie bill being presented for signature neither within the term, 
nor within a reasonable time.' 

'Bills of exceptions must be prepared and settled before the endof theterm at wbicb 
ttie dause wastried, Sweet v. Perkms, 34 Fed. Rep.,777; or within such timeasthe par- 
tifabytheir ai^reèhient, made part of the record, may stipttlàle ;' or within the tirae al- 
lowea by the Court in its order to that eiîect, made in ternj-tinie and appearing in the 
record, Hake v. âtrubel, (1U./12 N. E. Kep. 676,i A distinction is to beobserved in thi? , 
respeèt bétween tlie settling and allôwariée of a bill, which ia an act judiciàl in its nat- 
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2. SaMB — iNSUFIflCIENOT IN XiAW— RÈFCSAL TO SiGN. 

Although the absence of good légal ground forthe exceptions is npt a suffl- 
cient reason for ref using to sign the bill whén properly presented, It may yet 
be taken into consideratioa, when the bill is presented for signature under 
such circnmstances, that to sign it would be a departure from theusual and 
proper practîce. 

At Law. On motion that bill of exceptions be signed, etc. 

WaHer B. Vincent, for plaintiffs. 

Amasa M. Eaton and Benj. F. Thurston, for défendants. 

Caepenter, J. Thi^ is a motion that a bill of exceptions be signed, 
and also a pétition for a writ of error founded on such bill of exceptions. 
The circumstances are sp unueual that I think it convenient to state the 
grounds of my décision. 

This case was tried before me with a jury, February 15, 17, and 18, 
,1887, in the November term of this court. Th© plaintiffs ofiered propf 
tending to show that they purchased from the défendants, for about 
$13,000, a çoil boiler and engine, manufactured by the défendants; that 
the same were put by the servants pf the défendants, and with their .knowl- 
.edge, but at the expense of the pJaintifiEs, in a steam-boat çalled "The 
Mary," on the St. Clair river; that the boiler and epgine were constructed 
in a manner so négligent and unwcàrkmanlike that the engineand shaft 
broke, and the boiler repeatedly collapsed or explpded, causing expense 
and détention of the boat from her business. The défendants callei:^ as 
a witnes^ John Ç. Eferreshoff, président of the défendant compaïay, who 
stated tha,t he first saw McElroy, the président of the plaintiff çpfnpany, 
through whom the contract in question was made, on December 1, 1881, 
and tesfcifiedasfoUpws: .... 

"Heicamè there by an appointment made 1^ telegraph between us, to see 
: aboat a boat. After he arrived there, we found that he wanted only.theima- 
chinery. * * * After a short interview, wherein he explained what he 
wanted, i. e,, a boat that would beat others in that same business in that vi- 
einity,—^v ' àll others,' I think was his phrase, — we recoromended our làtgest 
machinery inaboat 120or ISOfeet long. -* * *» 

He then further testified as to the dimensions and model of the boat 
whichhe recommended, and as to the dimensions and mode! pf the boat 
in whichsthe machinery was aotually put, and as to the différence be- 
tween th?m in respect to the power required to drive them. In cross- 
. examination the plaintiffs' counsel asked the witness the foUowing ques- 
tion: : 

"Now, Mr. Herreshoff , didn't you understand, as a matter of f act, that this 
boat for which you were to furnish the machinery was to be used on the St. 
Clair river for the purpose pf doing a passenger and freight business?" 

^ire, and the act of signing and sealing the bill, which is merely ministerial. Id. In 
Alabama, the bill ttiust be signed duriiig term-tinie, unless authorizéd to beàignéd after 
adjonrnraent by consent or agreenient of counsel. • Markland V. Albes, 2 South. Rep. 
123. But wbere oae. has done ail in his power to procare.tbe settleafent of and signa- 
ture to the bill, he cannot be prejudiced by the delay of the judge. Davis V. FàtriiSc, ï 
Snp.Ct. Rep. 1102.'' ,' ■ ■:■■-■•■ • ^ -' : >' • /:. : 
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To which question the défendants objected, but it was admîtted by the 
court, under, notice of excepfioïi. 

The jury ifound for the plaintiffs. Within two days after the entry of 
the verdict (which is the time limited 'by the rule in this circuit for fil- 
ing a motion for a new trial) the counsel for the défendants appeared 
before me, andstated that the défendants would not proceed under their 
exceptions; and appHed for an order eitending the time within which 
they might file a pétition for a new trial. I made an order allowing for 
that purpose two weeks from the entryof the verdict, and afterwards, on 
another ex parte application, extended the time to March 12, 1887. 
Within this Wst time the défendants filed their pétition praying for a 
new trial on 10 distinct grouhds, and the pétition was heard by Judge 
CoLT and mys'élf, and held for àdvisement. In thé mean time the No- 
vember term came to an end, and the June term, 1887, of the court be- 
gan. On the twenty-second dày of Octobei», 1887, in the June term, the 
iriotion for a new trial wkte denîed and dismisSed, and judgment was en- 
tered on the' verdict on the foUowing day. Within a few days after the 
jùdgaiéilt was entered, the bill of exceptions was presented to me, wherein 
is set out thte fact of the admission in évidence of the above-recited ques- 
tion in cross-examination, àgàînst the* objection ôf the défendant. The 
plaintiffs Clainï'that no bill can now be allowed. I bave corne to the 
conclusion that it is not propèr for me to sign this bill of exceptions for 
the following reasons. 

1 ; The défendants hâve expressly waived their exceptions, and on the 
strength of such waiver they hâve obtained time to file a motion for a 
lièw trial, ârid hâve argued that motion before this court. U. S. v. Jar- 
vis, âWoôdb. &M. 217. ■ 

2. The défendants hâve, by implication, waived their exceptions by 
filing and bringing to a hearing their motion for a new trial. The mo- 
tion for new trial should not be heard unless the exceptions are waived; 
and by calling on the motion for hearing, I think the défendants must 
be taken to hâve made their élection between thèse two remédies. Cun- 
ninghamv. Bdl, 5 Mason, 161. 

3. The défendants should bave presented the bill for signature within 
the term at which the case was tried. It was early held by the suprême 
court that the bill must be signed within the term, unless by consent or 
by spécial order. Ex parte Bradstreet, 4 Pet. 102; Waltûn v. U. S., 9 
Wheat. 651; Tumer v. Yates, 16 How. 14. This is a rule not alone for 
the protection of the judge, lest he should be asked to sign a bill after 
the recollection of the facts has faded from his mind. It is for the pro- 
tection of the parties as wéllj that they may not be burdeiied with un- 
necessary delay and expense. I think they are entitled to hâve the rule 
enforced. It îs sUggested that this rule was established at a time when 
«bort-hand reports of trials were not usual, and the only dependenee for 

. a trtie stàteme,nt of the exceptions was on the memory and the notes of 
the judge, and perhaps of counsel. But I find that the suprême court 
still corisidèr the rule obligatory on the judges iû the performance of this 
duty. ÉuU&r'v. ÈMers, 91 U. S. 249, In that case, indeed, the court 
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say that, "as early as Wallon v. U. S., 9 Wheat. 651, the power to re- 
duce exceptions taken at the trial to form, and to hâve them signed and 
filed, was, under ordinary circumstances, confined to a time not later 
than the term at which the judgment was rendered." But a référence to 
the older cases will show, I think, that the term at which the Mil must 
be signed, as meant in thèse décisions, was the term at which the excep- 
tions were noted on the trial. UsuaUy, of course, the judgment is ren- 
dered at the Same term with the verdict, and it seenis to me that the 
term "judgment was rendered," as used in the last-named case, must 
hâve been understood by the court to signify the term at which the trial 
was had, inasmuch as the older cases are quoted with approval and fol- 
lowed. 

4. I think this bill is not presented within a reasonable time,. and 
ought not to be signed unless the plaintiffs consent. Eight months hâve 
expired since the trial; the défendants bave filed and argued a motion 
for a new trial, in the décision of which motion the error in the admis- 
sion of this question and answer (if any there be) might bave been cor- 
rected if the défendants had seen fit to allège it in their motion and argue 
it to the court; the défendants bave explicitly waived their exceptions, 
apparently for the purpose, and certainly with the effect, of obtaining 
time to file a motion for a new trial and having it argued, for gréa ter 
certainty, before two judges; and, finally, I am entirely unable to see 
that the exception as presented to me discloses any ground on which it 
may reasonably be argued that there was error. In addition, I cannot 
fail to see, from the transcript of the case which bas been before us, that 
the same fact which is proven by the question and answer to which ob- 
jection is made, was abundantly proven by witnesses for both plaintiffs 
and défendants, and was made the baâis of instructions to the jury, 
without objection or exception noted by either party. I cannot see, 
therefore, how the parties could hâve been prejudiced by the admission 
of the question. I do not mean to say that the absence of good légal 
grounds for the exception is a reason why I should refuse to sign it 
if properly presented; but, when presented under thèse circumstances,' 
I think I ought to take that question into considération in determin- 
ing whether I will départ from the usual and proper practice in such 
proceedings. Greenway v. Gaither, Taney, 227. 

I think, therefore, itis unreasonable that this bill should, under the 
présent circumstances, be signed, against the objections of the plaintiffs, 
and I so décide, and, so far as the décision of this question rests in my 
discrétion, I am clear that I ought to refuse to exercise that discrétion 
in i'avor of the défendants. Dredge v. Forsyth, 2 Black, 563; Kellogg v. 
Forsylh, là. 571; NkoU v. Insurance Co., 3 Woodb. & M. 530. 

Tbe bill of exceptions will not be signed, and, as I understand the 
facts stated in the bill are the only ground of error, the pétition for a 
•writ of error will be denied. 
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In re Newcomb. 
(Diêtriet Court, JT. D. New York. NovemberM, 1887.) 

1. BaNKRÙPTCT— LiABILITT OF ASSIGNEE— IntBRBST ON UnDEPOSITED FcNbs. 

An assignée in bànkrnptcy, wlxo disregards the express order of the court 
in depositing funds, is liable for the interest which the designated depositary 
wbuld hâve paid. 

2, Samb, 

He is liable also, in the absence of ail ezplanation, for légal interest on 
money pollected and not deposited, which remained in his hands through a 
long period of years. 

8. SaME— LiABILITT OF ASSIGNEE— UNCOLLEOTBD NOTES. 

• Under thé act of congress of June 33, 1874, § 4, it is the duty of the assignée 
to sell at public auctipn notes which belonged to the bankrupt; but where he 
retains them, and suffers them to become outlawed, he is liable only to the 
estent thàt they were collectible. 
4 Samb. ' 

Notes taken by the assignée in renewal of notes held by the bankrupt, to 
a,void thestatute of limitations, or for some other reason equally good, are a 
charge againsthim, when outlawed, only so far as they were collectible. 
6. Samb. ' 

An assignée who, without the sanction of the court, sells the eflects of the 
estate on crédit, and sufEers the notes given for the purchase price to become 
outlawed, is liable for the loss, whether thé makers of the notes were respon- 
sible or not. 

6. Samb — LiABliirrr op Assignée— Sale by Assignée. 

Thé assignée sold real egtate to thebankrupt's wife, and, without the sanc- 
tion of th(3 court, took a bond, secured by mortgage, for the purchase price. 
The interest was allowed to accumulate until the security beoame inadéquate. 
• Helûi that 'the assignée was liable for the loss, and that, to avoid the delay of 
foreclosnre, the mortgage should be transferred to the assignée upon pay- 
ment to the estate of the amount due thereon. 

7. Samb— LiABiLiTT OP AssignBe— Limitation op Actions. 

A new assignée appoînted in the place of former assignées, deceased, and 
who is seeking to enforce against their estâtes demands which they permit- 
ted to outlaw, should not himself be permitted to set up the statute of limita- 
tions as a défense to a noté given by him to his predecessors for goods pur- 
' chased of them. 

8. Samb— Assignbb's Commissions— Foepeitobb bt Miscondtjct. 

Rev. St. U..S. § 5063, provides that every assignée who shall "fail or neglect 
to well and faithfuUy discharge his duties * * » shall f orf eit ail fées and 
émoluments, " etc. Helâ,, in a case where the assignée, a man of high standing 
to whom no bad faith was imputed, had caused a great loss to the estate by 
sufterin^ notes, etc., to be outlawed, that the question as to whether or not 
commissions should be allowed. was for the register in the flrst instance, and 
that theyiyould not be disallowed until the assignée had had f uU opportunity 
to beheard in explanation. 

In Bankruptcy. 

Prior to 1872 Alra M. Newcomb was adjudicated a bankrupt and 
Gliàrles W. Barnes and Ealph Allen were appointed his assignées. In 
Marcbj 1872, a dividend of 60 per cent» was declared and paid. Though 
large sums were subsequently coUected by the assignées, there has beea 
no dividend since that time. Ralph Allen died in 1881,.and Charles W. 
Barnes died in 1884, both intestate. After the death of Barnes, Frank 
M. Newcomb was appointed assignée of the bankrupt's estate. In De- 
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cember, 1885, the représentatives of the deceased assignées filed a state- 
ment of the transactions of their intestates with the estate of the bank- 
rupt, and prayed that the account might be settled, and the estâtes of 
Barnes atid Allen dischai^ed. The présent assignée and a creditor sur- 
charged arid filed objections to this account. It appears by this account 
that after the dividend was declared in 1872 there wàs a balance in the 
hands of the assignées of $1,635.29. Between that time and May, 1880, 
they coliected 66,082.59. During the same period they disbursed 
$1 ,665 . 61 . The balance due to the présent assignée is stated at $6 ,052 . 27 . 
Of this sum $3,163.68 was deposited in the Schuyler County Bank, 
■where it did not draw interest, and in November, 1884, it was tumed 
over to the présent assignée. There is now concededly due the estate the 
sum of $2,788.49. It also appears that there are several notes in the 
hands of the administrators, given to the bankrupt, which the assignées 
permitted to outlaw. The account further shows that there are in the 
hands of the administrators a number of notes taken by the assignées and 
made payable to thera. Thèse notes werealso allowed to outlaw. The 
administrators also hold a bond and mortgage for $3,162.19, dated No- 
veniber 28, 1874, executed by Sarah A. Newcomb to the assignées upon 
a sale to her of a portion of the bankrupt's real estate. It is alleged that 
the interest bas been allowed to accumulate, ùntil the land is wholly in- 
adéquate as security for the ainount due. 

The présent assignée insists that the administrators should pay inter- 
est upon the amounts coliected by the deceased assignées, and account 
for the outlawed notes and for the amount lost, by their négligence, upon 
the Sarah A. Newcomb mortgage. The administrators deny their lia- 
bility, except to hand ovëï the money, notes, and mortgages in theii 
hands. Upon the issue thus raised, testimony bas been taken by tht 
register in charge. This testimony, together with the account and ob- 
jections thereto, is transmitted to the court, with the request that tht 
rules which should govern the register in taking and stating the account, 
be determined in advance in order to save expense and prevent furthei 
delay in closing the estate of the bankrupt. 

Charles S. Baker, for présent assignée and for a creditor. 

0. P. Hurd, for administrators of former assignées. 

CoxE, J. As this controversy will undoubtedly hâve to be decided 
by the court at some stage of the proceedings, it may tend to simplify 
and hasten the settlement of the bankrupt's estate if it is determined dt 
the outset, although I am aware of no précèdent for this practice. 

The questions at issue between the parties are: First. Should the ad- 
ministrators pay the présent assignée interest upon the money coliected 
by the deceased assignées, and deposited by them in the Schuyler County 
Bank? Second. Should they pay interest upon the money coliected by 
the assignées and not deposited? Third. Should they account for the 
notes given td the bankrupt which the deceased assignées permitted to 
outlaw? FburÛi. Should they account for the notes taken by the de- 
ceased assignées and which they permitted to outlaw? Mfih. Should 
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',hey account for the loss upon the Sarah A. Newcomb mortgage? ShtJi. 
ShQuld commissions be allowed to the deoeased assignées? 

Upon the question of interest |here can be no doubt. The deceased 
assignées were the trustées of the creditors. Their duty was clear. They 
were not permitted to use the trust fund for their own benefit or profit 
in any way by its possession. The earnings of the fund belonged, not 
tothem, but to the creditors. Although the assignées disregarded the 
express 'order of Ihe court in depositing funds in the Schuyler County 
Bank, yet, as they derived no personal benefit therefrom, it is not easy 
to seê why the creditors will not be indemnified when they receive the 
interest which the designated depository would hâve paid. I think they 
will be. In re Burt, 27 Fed. Rep. 548; General Order No. 28; Rule 37 
of this court; Bankrupt Act, § 6059; In re Thorp, 4 N. Y. Leg. Obs. 
377. 

As to the balance not deposited, the law présumes, in the absence of 
ail explanation, that the assignées, or one of them, had the use of this 
sum through a long period of years. The légal interest thereon should 
be paid by their représentatives. Cook v. Lowry, 95 N. Y. 103; Schief- 
Jelin V. Stewart, 1 Johns. Ch. 620; Insurance Co. v. Lynch, 11 Paige, 520. 

Whether or not the administrators should account for the notes, etc., 
given the bankrupt, which passed by the assignment, dépends upon the 
question whether they were of any value at the time they came into the 
hands of thé assignées. Strictly speaking it was the duty of the assign- 
ées tO' sell this property at public auction within a reasonable time. 
Section, 5062, (Act June 22, 1874, § 4;) Bump, (9th Ed.) 560. By 
failirig to çomply with the provisions of the law, they assumed the re- 
sponsibility of showing that the estate did not suffer by their action. If 
thèse notes were at ail times wortbless, the creditors bave lost nothing 
by the supineness of the assignées. As I understand the proof, it is un- 
disputed,and the présent assignée practicaUy concèdes that ail, or nearly 
ail, of thèse debtors to the bankrupt are and always were utterly irre- 
sponsible, . The Wiedman mortgage is an exception, and there seems ta 
be no reason to doubt that it is coUectible. But thèse are questions of 
fact, which can best be determined by the register. If he is couvinced 
that the estate has suffered by reason of the failure of the assignées to 
enforce thèse demands, to that extent there should be restitution. 

The notes and mortgages taken by the assignées stand upon a totally 
différent footing. But, until a pi'eliminary question of fact is deter- 
mined, the law as applicable to this branch of the case can only bestated 
in the alternative. The counsel for the présent assignée asserts that thèse 
notes were given to the deceased assignées for property of the bankrupt. 
sold by them. ; The counsel for the administratçrs dénies this,, and in- 
sists that there is no proof to support the assertion. He argues that they 
may hâve been given in renewal of notes held by the bankrupt to avoid 
the statute of limitations, or for some other reason equally good. If 
thèse notes represent debts due to the bankrupt, they are covered by the 
rule already suggested as applicable to that class.of indebtedness. If, 
howeVer, the notes were given in payment of property sold by the as- 
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signées, there can be no doubt as to their liability. And if, as suggested, 
the parties to whoni they sold were irresponsible at the time, the case 
against them is greatly strengthened. I am familiar with no section of 
the bankrupt act which permits an assignée, without the sanction of the 
court, to sell the bankrupt's property on crédit, (section 5062,sMpra;) 
but, having done so, if he makes no demand of payment, and permits 
the debt to outlaw, there can, it is thought, be no two opinions regard- 
ing his responsibility. To hold that an assignée may with impunity 
dispose of the property in his hands on crédit, and make no effort to col- 
lect the debt, is, in effect, saying that he inay give away the trust fund, 
or waste it in any manner that he may see fit. To sell on crédit to a 
worthless party would, ordinarily, render an assignée liable; to sell to a 
responsible party, and permit the debt to outlaw, would, if possible, be 
even more reprehensible; butwherean assignée does both, every avenue 
of escape from liability is closed. 

One of thèse notes was given by the présent assignée. He must, of 
course, pay the amount due thereon to the estate. 

Much that bas been said already applies to the Sarah A. Newcomb 
mortgage. It does not appear whether the sale of the property to her 
was made pursuant to an order of the court, or how long the mortgage 
had to run, ox whether any payments hâve been made thereon. No in- 
dorsements appear on the bond, but the administrators assert, in the ac- 
count, that about $929 bas been paid thereon at various times. It seems 
to be conceded that, with the accumulations of interest aniounting to 
over $ljOOO, the land is inadéquate security. If the sale was made 
without the order of the court, the action of the assignées was whoUy 
unauthorized; but having taken the mortgage, they should bave en- 
forced it while the security was sufficient. Probably the simplest man- 
ner of disposing of this question is for the présent assignée to assign the 
mortgage to the administrators upon receiving from them the amount due 
thereon. The assignée should not be required to foreclose this mortgage. 
Any further delay will be intolérable. It is manifestly his duty to close 
up the trust in the speediest possible manner, and there should be no 
impediments placed in his path. But the manner of arriving at the de- 
ficiency due the estate may be safely left to the register. 

It is undeniable that, by the négligent action of the deceased assignées 
in thèse particulars, the creditors bave lost a large sum of money to 
which they are entitied, and for which the estâtes of the assignées are 
liable. The question as to whether or not commissions should be al- 
lowed the assignées in the settlement of the estate may properly be 
passed upon in the firgt instance by the register. It is possible that 
some proof may be offered by which the court can fairly take this case 
out of the clause of section 5062, supra, which provides that every as- 
signée who shall "fail or neglect to well and faithfuUy discharge his 
duties * * * shall forfeit ail fées and émoluments," etc. Cooh v. 
Lowy, supra, This is a most extraordinary case. Nothing at ail ap- 
proximating it bas corne under my observation. The papers do not diS- 
close when the assignées were appointed; but they do show ^hat for over 
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iO y earethe. assignées 4.élayed without cause t&e settlement of the estate, 
and permitted its securitiea to depreciate and to outlaw. Almost every 
fieetion of the bankrupt laW, applicable to assignées, has been disregarded 
or directly violatédj and ail this without a word of explanation. It is 
coDçeded by ail that the deceased assignées were mon of high standing 
in the community in, which they resided, and no bad faith is or can be 
imputed to them. Their lips are closed. There may be some explana- 
tion of their conduct,' and ail possible opportunity should be given to 
explâin what upon the papers now submitted seems to be a case of un- 
precèdented ând unpardonable neglect. An otder disallowing commis- 
sions will not be made until a full opportunity has been accorded the 
représentatives ôf the deceased assignées to be heard upon that issue. 
The Court may fed constrained reluctantly to make the order, but it ia 
hoped that the necessity therefor may be averted. Bearing in mind the 
rules above referred to, it is thought that the register eau hâve no diffi- 
culty in correctly stàting the account. 



Thompson ahd others v. Dekby and others. 

{OireuH Ccwri, î>. MatéaeAuietU. December 8, 1887.) 

1. Patents for Inventions— Anticipation— CoitBiNKD Chair and OabrtAob. 
Letters patent No. 234,938, granted to Joseph W, Kenna for improvements 
in child's combined chair and carriage,' are not anticipated by eariier patents, 
although limited in scope by them. 

i. SAMB-^BNFBlNGEMBNT^êoMBINED ChAIB AND CaBBIAGB. 

Chairs made under the two Chichestér patents, respectively numbered 259,- 
868 and 260,843, are infringements upon the Eenna patent No. 224,923. The 
chairs made under the Parker patent. No. 817,668, do not infringe. 

In Equity. 

James E. Maynadîer, for complainanta. 

ThjomÂa H. Dodge, for défendants. 

CoiiT, J. This is a suit for an injunction, account, and damages, 
based upon letters patent No. 224,923, dated February 24, 1880, granted 
t« Joseph W. Kenna for improvements in a combined child's chair iand 
carriage. The spécification says: 

"My invention relates to an article of furniture which, by simple adjast- 
ment of the several parts, may be converted from a nursery chair to a child's 
carriage, and vioe versa, so that it may be used for either a child's high chair 
or a carriage, as may bed^sired. The Invention consista in the manner of 
Connecting the chair to its supporting f rame and supporting it therein, and 
also in spécial devices and combinations of devices. " 

The ifirst claim of the patent covers some of the spécial devices d&- 
Bcribed in the spécification. The second claim is more gênerai in ita 
eharacter, ai^d is relied upon in this suit. It reads as foUows: 
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"The frame; A, in corabination with bail, E, chair-frame, B, pivoted at its 
lower front corners to the frame, A, and the yielding rest or support, F, sub- 
stantially as desçribed." 

F is alsp termed in the spécification a "Spring Catch," and it is man- 
ifest that liiis is a more correct term than yielding rest. It is used to 
hold the bail, E, in position when.the chair is nsed as a high chair. The 
Kenna chair is an improvementoh what ia caUed the "Pearl Ghair," in 
that the supporting frame is hingéd to the front legs of the chair, instead, 
of being hinged directly to the chair seat. The plaintiffs contend that 
three chairs made and sold by the défendants infringe the second claim 
of the Kenna patent. The first of thèse alleged infringing chairs is found 
desçribed in the Chichester patent No. 259,368, dated June 13, 1882; 
the second in the Chichester patent No. 260,843, dated July 11, 1882, 
and the third in the Parker patent, No. 317,668, dated May 12, 1885. 

With respect to the Kenna patent, it is urged that it miist receive a 
narrow construction in view qf what took place in the patent-office upon 
the application for the patent, and in view ofthe prior state of the art. 
The office rejected the broad claim made by Kenna to the combination 
ofthe supportihg frame, chair-frame pivoted thereon, and bail, on the 
ground that such combination was shown in the prior Pearl chair; and 
Kenna acquiesced in the décision of the examiner, and directed the claim 
to be erased from his application. But as to the claim now sued upon, 
it is found în the original application, and it wais allowed, so far as ap- 
pears, without question, and I am of opinion that it is a valid claim for 
a combination. Each of the éléments may be old, but they were never 
combined together before, and they produced a new and improved re- 
suit. Many prior patents for combination chairs hâve been introduced 
in évidence, but nowhere do we find desçribed the Kenna chair, or ail 
the features of the Kenna chair, covered by the second claim of the pat- 
ent. Undoubtedly the Caulier patent, and the Patten patent, and other 
prior patents, together with the Pearl chair, tend to limit the scope of 
the Kenna invention, but I do not think.any of them are anticipations 
of that invention. 

The question of infringement remains. As to défendants' chairs, made 
under the two Chichester patents, it seems to me clear that they use ail 
the éléments desçribed in the second claim of the Kenna patent. In the 
Chichester chairs there are found the supporting frame, A, the bail, E, 
the chair frame, B, pivoted at its lower front corners to the frame. A, and 
the spring catch or support, F, or what may fairly be considered their 
équivalents. 

With respect to the Parker chair, I find no infringement. There is 
not found in the Parker chair either the bail or spring catch desçribed 
in the Kenna patent. The bail is not used for the purpose of suppoït- 
ing the chair, but only for the purpose of pushing whenthe chair is con- 
verted into a carriage, nor is the catch ofthe Kenna patent présent in 
the Parker chair. 

Upon the évidence the plaintiifs contend that the Kenna invention 
antedates tha iPearl chair, but I find the contrary to be the fact. The 
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effort of the défendants to show that L. A. Chichester invented the 
Kenna chair is not sustained by sufficient proof, ' Nor can I agrée with 
défendants that the spécial de vices, such as the slotted bars which are 
made the sUbject-ihatter of the first claim of the Kenna patent, must by 
implication be incorpora ted into the second claim. My conclusion ia 
that défendants' chairs made under the Chichester patents infringe the 
Kenna patent, and that défendants' chairs made under the Parker pat- 
ent do not infringe, and a decree may be drawn accordingly. 
Decree for complainants. 



Leaby and others v. HoHENSTEm. 

{Oireuit Court, 8, D. Nem York. December 2, 1887.) 

Patents pob Intentions— iNFRrNaKMBNT—lNjUNCTioN. 

Letters patent for a ahade or globe holder for candies which should descend 
as the candie burned down, were applied for by Daniel Leary. A part of 
his claims were rejected as already covered by British patents, whereiipon 
he, on April 35, 1883, ôbtained a patent on an amended claim in which the 
modification consisted of two upper rings, which he claimed rendered the 
hold of the shade upon the candie more secure. Held, that the improvement 
did not ezhibit sufficient mechanical skill or ingenuity to warrant the issu- 
ance of a preliminary injunction. 

H. Âplington, for plaintiffs. 
Goepd & Baegener, for défendant. 

Lacombe, J. This is an application for a preliminary înjunction to 
restrain the défendant from making, selling, or using shade or globe 
holders for candies, described and claimed in letters patent No. 257,027, 
granted to the plaintiff on April 25, 1882. The shade-holders manu- 
factured respectively by plaintiffs and défendant consist of a light métal 
ring about three-quarters of an inch in width, with a flange bent inward 
from its upper edge intended to fit over the top of a candie, and con- 
nected by two strips of métal with a heavy ring intended to encircle the 
candie about three-quarters of an inch below the upper ring or cap. The 
strips of métal which connect the ring and cap are continued upwards, 
flaring outwards, and supporting alarger ring at a proper élévation above 
the candie, upon which upper ring the shade is to be placed. The shade- 
holder is supposed to descend as the material of the candie isconsumed, 
thus maintaining the shade always at the same élévation above the ig- 
nited wick. 

From the file wrapper and contents, certified copies of which are pre- 
sented by the défendant, it appears that in his original application plain- 
tiff claimed substantially ail the meritorious features of this apparatus. 
A paît of his claims, howèver, were rejected as being covered by exist- 
ing English patents. Thereupon plaintiff toodified his claim to the one 
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allowed in the patent subsequently issued to him, which claim describea 
an article differing from the samplea now made respectively by plain- 
tîffs and défendant in that there are two npper rings, one connected 
with the lower weighted ring, and the otber connected with the flar- 
ing support of the sbade, the latter ring slipping over the former or 
cap ring. Without the English patents, it is impossible to say what 
particular eihibition of inventive genius it was which, in the opinion of 
the patent-office, entitled plaintiflf to receive any letters patent at ail. On 
the présentation of his amended claim he requested its allowance for the 
reason that his shade-holder is superior to that of the English patents, 
"in that it is not so liable to fall ofF, owing to the fact that it extends 
down upon the candie to such a distance that it would be almost impos- 
sible to knock it ofif." When expérience shows that a cap intended to 
nt over a candie and support a shade is liable to be tipped over, it cer- 
tainly calls for no great exertion of mental power, nor even for any ap- 
préciable mechanical expérience, to remedy the ditEculty by extending 
the annular cap, or its équivalent, a connected ring, sufficiently far down 
the candie to insure a proper purchase. 

The application for preliminary injunction must be denied. The 
plaintifF may, if he can, demonstrate the p^tentability of his invention 
upon the trial. 



Thaxteb V. Boston Elbcteic Co. and others. 

(CHreuit Court, D. Masaachutetls. December 8, 1887.) 

Patents fok Inventions — iNPHiNaBMENT— Looks. 

Letters patent No. 815,186, dated April 7, 1885, issued to George E. Tharter 
for improvement in knob-locking and releasing mechanism forlocks, held in- 
fringed by patent No. 833,918, granted to Crockett & Allen, August 11,1885, for 
improved locking and unlocking mechanism for electriclocks; the différence 
between the two being that the tumbler in the latter was in the form of a 
toothed wheel, and for the locking slide engaging with the slot in the tumbler 
was substituted a pivotai clutch or dog engaging with the toothed wheel, and 
a swiveled spiudle for the solid spindle. 

In Equity. 

W. A, Macleod, for complainant. 

J. E. Abbott, for défendant. 

Nelson, J. This suit was brought for the înfringement of patent No. 
315,186, dated April 7, 1885, granted to the plaintifF for improvements 
in knob-locking and releasing mechanism forlocks. The objectofthe 
invention is declared to be the providing of mechanism whereby the 
latch or lock-bolt of the door of a building occupied by several difl'erent 
tenants, ail using the same entrance, may be automatically locked so 
that it cannot be retracted by the knob or key, and eau be released and 
made capable of movement at the will of a person on any floor ofihe 
building by closing an electric current. 
v.32F.no.l3— 53 
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The invention, asdescribed in the spécification, consista of the follow- 
ing combinatiori: The operative parts of a door-lock, the knob, boit, 
tumbler, and other mechanism, by means of which the turning of the 
knob draws back the boit and releases the door; a locking slide moved 
by a spring, and engaging with a slot formed in the tumbler; a lever im- 
pelled by a spring, and adapted, when released, to withdraw the lock- 
ing slide, and lock the tumbler; an electro-magnet; and a deyice to hold 
the spring-impelled lever and connect the electro-magnet with the other 
mechanism. This latter de vice consists of two pivoted elbow levers, 
connected together by a notch and pin. One arm of one of thèse levers, 
moved by a, spring, bears against a lug on the locking slide. To one of 
the arms of the other lever is secured an armature. The opération of 
the apparatiis is this: The movement of the armature, when attracted 
by the energizèd magnet) disengages the notch and pin, the locking slide 
is forced oùt of the slot in the tumbler, and, by turning the door-knob 
on the outside, the boit is drawn back, and the door unlocked. The 
turning of the door-knob also serves to.reset the lock. 

The défendants' lock is constructed aoçording to patent No. 323,918, 
granted to Grdckett & Allen, August 11, 1885, for improved locking and 
unlocking; mechanism for, eleçtric looks. It is conceded that the Crock- 
ett & Allen lock contains ail the essential éléments of Thaxter's, with 
this exception: In the former the tumbler is in the form of a toothed 
wheel, and for the Thaxter locking slide engaging with the slot in the 
tumbler is substituted a pivoted clutch or dog engaging with the toothed 
wheel. In the spécification and drawings of the Crockett ;& Allen pat- 
ent the dog is forced into the notches of the wheel by a spring, but in 
the exhibits a weightis substituted for the spring^ and performs the 
same service. There is also this différence: In the Thaxter lock the 
knob spindle is solid, while in the Crockett & Allen lock it is swiveled. 

Upon examining and comparing the two locks, it is very clear that 
the dog or clutch of the défendants' ïock is nothing more than a mechan- 
ical équivalent for the locking slide of Thaxter. In this I am confirmed 
by Mr. Livermore, the expert called by the plaintiff. He says: 

"This clutch or dog is, in my judgmeat, the équivalent of the locking slide 
used by Thaxter, and mentioned as an élément in each of the first tliree claims 
of the Thaxter patent, for the reasona that such a dog or device was, at the 
time of the Thaxter patent, a well-known mechanical substitute f or the slide- 
bar used by Thaxter for the purpose of Connecting an actûating part, such, 
for instance, as the lînob, witli the part to be actuated by it, so as to œake the 
actûating part operative; or for digconnecting the actûating and actuated 
parts for the pùrpose of making the former inoperative fOr the time-being." 

In this I fully concur, ànd must hold that the two devices are essen- 
tially alike, and produce the same resuit in substantially the same way. 
As to the swivel-joihted; spindle, that can only be regarded as a new dé- 
viée added to thè Thaxter cOmbination, and may be dismissed from the 
case. 

It is important to observe that the patent-office seems never to hâve 
been called upon to détermine whether the Crockett & Allen invention 
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Conflicted with the ïhaiter patent; for thereason thât al] tli© claims of 
the Crockett & Allen patent relate to the toothéd wheel and dog, and to 
the swiveled spindle. Thèse are ail plainly outside of the ThaSter in- 
vention. They may be, and àp^arently are, patentable improvements 
on it, and thus protected froni adoption in use by Mm. But this, of 
course, cannotjustify an appropriation of Thaxter's invention. 

The défendants also set up the défense of want of novelty, and contend 
that the plaintifiPs invention was anticipated in seven prior patents; 
Smith's, 98,114; Roosevelt's, 178,382; Chinnock's, 197,826; Lemke'^, 
234,592; SuUivan's, 277,682; Woehrle's, 297,096; Roosevelt's, 306,179. 
In regard to this défense, Mr. Livermore says: 

"The patents put in évidence by the défendants as representing the state of 
the art relating to the Thaxter invention, merely show that, prior toTthe 
Thaxter patent, locking bolts had in some way been controlled or afEected by 
electro-magnefiic devices; but, as I bave already stated, none of them show or 
suggest a cbntrivance of any kind for the controUing the effeet of a door- 
knob or a door-bolt from a distinct point, and none of them show the com- 
binationof devices set forth in the Thaxter patent, or anything resemblin<g 
Such combination in construction or mode of opération." 

This tesfimony is çonfirmed by â comparison of thèse patents with 
Thaxter's. Some of them are not automatic, but require the use of a 
key to tum back the boit; and in no one of them is to be found any équiv- 
alent for the action of the locking slide with the tumbler. 

The défendants' loek, in my judgment, is an infringement of the firSt 
three claims of the plaintiff s patent. Decree for the complainant. 



Cdeean and others v. St. Charles Car Co. 
(Oïrouit Court, B. D. Missouri, E. D. November 15, 1887.) 

1. Patents for Intentions— Infeingembut— Parties— Jubisdiction. 

In an action for an infringement of a patent, a third party asked to be mad» 
a party défendant, alleging that it was the manufacturer of the machines 
which were claimed to be an infringement of plaintiffs' patent; that défend- 
ant was its Vendée; that it desired to settle the question as to whether or nqt 
the machines were an infringement of plaintiffs' patent. Both the complain- 
ant and the third party were non-restdents. Held, that sach third party might 
be madé a party défendant, and thfe court would hâve jurisdiction to enter a 
decree as to the question of infringement that would be binding on ail par- 
ties. ' ' 

2. Same— Infbingbment— Pabtiesî— Gross-Bill. 

In an action for an infringement of a patent, a third party asked to be made 
a défendant and be allowed to flle a cross-bill, alleging that plaintiflfs ha(? 
sent out circulars to persons who had bought machines of such third party, 
claimihg that the machines were an infringement on plaintiffs' patent, and 
threatening to sue ail who bought or used machines of such third party'r 
manufacture. The cross-bill asked an injunction against plaintiffs to re- 
strain them from so doinguntil the final decree in the case. The original de- 
f ettdaùt, being a vendee of only one machine, could not maintain such a cross- 
bill. : HeM, that a third party cannot be allowed tobeçome a défendant «jnd 
then flle a cross-bill that coùld not bave been maintained by theorigiaal dé- 
fendant. . i.j 
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John J. Curran and others, oitizens of Illinoîs, filed a bill agaînst the 
St.' Charles Car Company, a Missouri corporation, to restrain an alleged 
infringement of letters patent. Subsequently, the Boston Blower Com- 
pany, a Massachusetts corporation, filed an application to be made a 
party défendant in said cause to défend against the alleged infringement. 
The Boston Blower Company was engaged in the manufacture of the al- 
leged infringing apparatus, and the St. Charles Car Company had pur- 
chased and were using one of said machines. Other facts sufficiently 
appear in the opinion. 

Krum & Jonas, for coroplainants. 

Wélis W. Leggett, for respondeuts. 

Thayee , J. , (^oraUy.) In the case of John J. Curran and others against 
the St. Charles Car Company, I hâve looked into the application made 
by the Boston Blower Company to be made a party défendant to that 
suit. The application of the Boston Blower Company is based upon the 
ground that the apparatus for drying lumber, which is now being used 
by the St. Charles Car Company, and which is claimed to be an infringe- 
ment of the complainants' patent, was purchased of it by the St. Charles 
Car Company, and that it is under obligations to thé St. Charles Car 
Company to protect that company against ail suits for infringement. 
For that reason it desires leave to be made a party défendant, as it is en- 
gaged in the manufacture of such apparatus, in order that there may be 
a full hearing and détermination of the question as to whether its appa- 
ratus is an infringement of the claims of any of the patents owned by the 
complainants. 

Under the circumstances it seems to me that it is a reasonable request, 
and that the Boston Blower Company should be allowed to come in and 
défend this action, if the court, by permitting it to come in and défend, 
will acquire sùch jurisdiction of the parties that the final decree entered 
in the case will be binding upon the complainants, and also upon the 
Boston Blower Company. I was disposed to think yesterday luorning 
when the jtpplication was made, that it was doubtfal, in the event the 
Boston Blower Company was made a party, whether the final decree in 
the case woûld be binding as between it and the complainants, in view 
of the fact that both are non-residents; but, upon further reflection, as 
jurisdiction in this class of cases dépends upon the subject-matter, and 
not upon the citizenship of the parties, I am of the opinion that the Bos- 
ton Blower Company, by coming in and asking to be made a défendant, 
would thereby submit itself to the jurisdiction of the. court in such man- 
ner that any decree this court might make on the question of infringement 
would be binding upon the complainants and upon ail of the defen<?«"i^.s. 
Therefore I shall permit the Boston Blower Company tobe made a party 
défendant for the purpose of defending their vendee against the suit of 
thèse complainants. 

In connection with the application, however, the Boston Blower Com- 
pany bas presented a ctbss-bill against the complainants, and asked leave 
to file it. The cross-bill allèges in substance that the complainants, Cur. 
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ran & Co., hâve sent out circulars to various persons throughout the 
country who hâve bought the apparatus now being manufactured by the 
Boston Blower Company, wherein they charge that the apparatus man- 
ufactured by the Blower Gompany is an infringement of their patents, 
and whereby they threaten to bring suits again&t ail persons who buy 
or use such apparatus. The cross-bill further charges that such action 
of the complainants very seriously interfères with its business as a man- 
ufacturer ; and the relief prayed for is that the court will award an injunc- 
tion against the complainants restraining them from sending out such cir- 
culars or making such threats, and also restraining them from bringing 
suits against any licensees or vendees of the Boston Blower Company, 
pending the suit, in this jurisdiction. 

With respect to petitioner's cross-bill I will say that I hâve serions 
doubts whether it states any grounds entitling it to équitable relief, in 
view of the fact that it does net appear that there has yet been a single 
adjudication upon the question whether the Boston Blower Company's 
apparatus is or is not an infringement of the complainant's patents. Or- 
dinarily a patenteee may sue any one who, in his opinion, is guilty of 
an infringement. I do not find that a cross-petition of this character 
has been ehtertained except in the case oî Ide v. Engine Co., reported in 
31 Fed. Kep. 901. In that case, a cross-bill, or motion in the nature 
of a cross-bill, of the kind involved in this case, was filed, and an inter- 
locutory injunction was awarded against the complainant, but it was filed 
by one of the original défendants to the bill, that is, by one of the per- 
sons whom the complainant had elected at the outset of the litigation to 
make a défendant to the bill. 

In this case it will be observed that the corporation originally made a 
défendant cotild not maintain a cross-bill of this nature, because it is 
merely a vendee of one machine and not entitled to the relief prayed for 
in the cross-bill. In my judgment, waiving any décision of the ques- 
tion whether the cross-bill présents grounds for équitable relief, the court 
ought not to permit a third party to come in as a défendant, and thén 
file a cross-bill which the original défendant could not maintain. even if 
it desired to do so. For that reason I shall deny the application of the 
Boston Blower Company for leave to file the cross-bill in question. •! 
will permit it, however, to come in and be made a party défendant, and 
to défend the claim that is preferred by Curran & Co. against the St. 
Charles Car Company. To that extent I think their motion should be 
granted, and they wiU hâve leave to be made a party défendant for that 
purpose. 
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• Spencer ■». Kelley and another. 

{Oéeuit Uôurt,N. D. Ohio, E. B. Fôbruary Term, 1887.) 

1. ASSATJLT AND BaTTBBT— Bt MABIBB OF VESSIiL— Liabilitt op Owneb, 

In ft suit by a seaman against the owner of a vessel, for injuries from as- 
sault committed by tlie master, in order to make the owner liable, it must be 
shown that, in the infliotion of the injury complained ot the master was act- 
ing within the scope of his duty, and in the exercise of bis control over the 
plaintifÇ. 

3. Same. 

Wheré a master of a vessel assaulted a seaman for an act of disobedience, 
after the emergency had passed, and the act had been done, Ae/d, that the 
. master; was not in the Une, of Ws duty, and the owner of the vessel wonld not 
be liable to the seaman fp^ any injury he may hâve received. 
8. Same— Bt Qapïain— Disobbdibncb op Ordeks. 

In a suit for damages by a seaman against the owner of a vessel for injuries 
inflicted by the captain, where the seaman was in the wheel-houso and ref used 
to leave on the order of the captain, or ref used to change the wheel at hi,s or- 
der, or resistèd himTvhen trying to change it, heJd, that the master had the 
right to use such force as Was necessary to remove him from the pilot-house, 
or to put the wheel in proper position; but that if he used more force than 
was reaaonably necessary, or unneceasarîly injured the plaintiff, the owner 
was liable. - 

4. Same. 

If the seaman was rightfuUy in the wheel-house and had not disobeyed or- 
ders or rèsisted the captain, then the lat^er had no right to assault him. 

In Octoberj 1886, the plaintiff, Edward Spencer, shipped on board a 
vessel called the J. H, Prentiss as a seaman, on board of which vessel, 
as the master of it, was Captain Gaines. The défendants, John Kelley 
and D. B. Sanborn, (Kelley alone being served; Sanborn not in court,) 
were at the time the owners of the vessel. The vessel started from the 
harbor of Lorain on the eyening of the twenty-seventh of October, and 
the plaintiff says that in the lake, shortly after getting ont of the harbor, 
the master of the vessel, Captain Gaines, brutally, unnecessarily, and 
improperly assaulted and beat him by striking him repeatedly on the 
face and on the head, and throwing him down, and bruising and cut- 
ting him on the head and face, whereby plaintiff was ipade senseless, and 
thereby greatly injured. 

F. J. de G. 0. Wing, for plaintiff. 

H. D. Goidder and Andrew Squire, for défendant. 

Weleer, j., (among other things, chargea the jury.) The relations of the 
seaman, the plaintiff, and the master hâve something to do with the rights 
and duties of each of thèse parties. The défendant was engaged in the 
maritime business on the lakes. He had to use his vessel through the 
instrumentality of agents, and, as the commander in chief of his vessel, 
he employed Captain Gaines, and ail of the other employés on board of 
the vessel were the employés of the défendant as well as Captain Gaines, 
but the)' were under the control, direction, and command of the master 
of the vessel. If this injury had been dune by the carelessness of the co- 
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laborer of this plaintiff, working in the same capacity as plaintiflf was, 
the owner of the vessel would not be liable; but for any négligence, or 
carelessness, or injury inflicted upon subordinates by the master of a 
vessel who had the right to control it, the owner of the vessel would be 
responsible. 

You will readily see that in the exercise of the business of transporta- 
tion on the lakes in vessels, there must be some one who is in suprême 
command of the vessel. It will not do to divide up the responsibility. 
The master necessarily has the control of ail of the other employés, and 
it necessarily foUows that ail of the subordinates are bound to obey the 
orders and directions of the master in charge of the vessel. He is to be 
held responsible to the owner for the safety of the property intrusted to 
him; he is to be held responsible for the seourity of the property in his 
charge for transportation; he is responsible, also, for the lives and the 
health of the persons who may be employed on board of his vessel; and 
this responsibility being upon the master, it necessarily foUows that he 
must hâve the control and direction of his subordinates in the perform- 
ance of duty. 

It seems in.this case that the plaintiff was shipped as a wheelsman, 
and that when starting from Lorain he was put in charge, with somebody 
else, of the wheel, and, after they got out of the harbor at Lorain, steer- 
ing down the lake, the plaintifif was in the pilot-house or the wheel-house 
at the time when it is said this occurrence took place. What was done 
there, what the plaintiff was doing at the time, and what he had done, 
are questions of fact that yoù must find out as well as you can. In the 
next place, what the master of the vessel did on that occasion you are to 
settle and détermine in f he light of the proof . And when you hâve carcr 
fuUy consideredallofthe évidence and found out exactly how this thing 
occurred, and what was done by not only the plaintiff, but by the mas- 
ter of the vessel, you will be prepared, then, to applysome gênerai prin- 
ciples of the law, which it is the duty of the court to give you that you 
may be enabled to détermine correctly how the case ought to be de- 
cided. 

This assault, as it is claimed, took place partly in the pilot-house or 
whe€i]-house and partly on deck. What was done in the pilot-house 
and what was dône outside are questions that you must détermine from 
the évidence before you. This défendant, personally, had nothing to 
do with this transaction, but he is liable for some of the acts of his 
master on board of the vessel. He is not liable for every act that; the 
master may do on board of his vessel; but I direct you that, to make 
the défendant liable for the conduct of the master of his vessel, it must 
be shown that in the infiiction of the injury complained of in thiscase 
the master was acting within the scope of his duty as such master, and 
in the exercise of his control over plaintiff on that occasion. If, in the 
discharge of his duty, or in the exercise of this control over his subordi- 
nate, he inflicted the injury complained of, the défendant would be lia- 
ble, for that class of injuries, to a recovery in thia behalf by the plaintiff 
for damages sustained thereby. 
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There 13 another principle: If the plaintiff was wrongfully în the 
pilot-house and at the wheel, the master had a rigbt to order him away 
from the wheel, and out of the wheel-house, and if he refused to go out 
or to leave the wheel, or resisted, he had a right to use such force as 
might be reasonably necessary to remove him from the pilot-house and 
prevent him from interfering with the wheel; but. if the plaintiff was 
rightfully in the wheel-house or pilot-house, and did improperly put the 
wheel in a wrong position so as to endanger the safety of the vessel, it 
was the duty of the master to direct him to change it, and, if he neg- 
lected or refused to do so, thé master had the right, and it was his duty, 
to change it himself, and if the emergency was great, without waiting to 
direct any other person to do it; and, if the plaintiff resisted the master 
in so changing the wheel, the master had a right tû use such force and 
means as might be necessarj' to enable him to put the wheel in its proper 
position. If he used more force than was reasonably necessary for that 
purpose and unnecessarily injured the plaintiff, the défendant would be 
liable for such injury. 

In the next place, in ascertaining the amount of force that was necesr 
sary, if this plaintiff was improperly doing what it is claimed on the 
part of the défense he was doing, in the excitement of the occasion and 
emergencies, you cannot very nicely and minutely measure the amount 
of force used by a party, whetherit is necessary or not at the time; but 
you must jùdge, as best you canfrom the emergency of the situation in 
which the parties were at the time, the amount of force necessary to be 
used for the purpose of carrying out the orders of the captain. If, on 
the other hand, this plaintiff was rightfully in the wheel-house, and had 
not disobeyed any of the orders, had not resisted or neglected his duty, 
then the master of the vessel had no right to make an assault upon him. 

In the next place the master had no right to punish the plaintiff for 
disobedience of orders or want of the proper discharge of his duty after 
the acts had been done. He has no right to take the law in his oyfii 
hands to punish a party for the disobedience of orders that had passed 
by. Other remédies must be had. But, if the master did so after the 
emergency had passed, he was not doing it in the line of his duty, and 
the défendant would not be responsible for that injury, however respon- 
sible and liable the master himself might be. If the actfe complained of 
were done by the master after the necessity to change the wheel, or get 
him out of the wheel-house had passed, the défendant would not be liable 
for it, for the reason that it would not be in the scope of the master's 
duties and in the performance of such duty of the master. 

One thing must be considered in référence to this assault, and that is 
whether the two were connected together so as to be but one assault and 
battery; part of it may hâve occurred after he passed out of the pilot- 
house, but if connected together, then it might be regarded as the same 
assault and battery as that commenced in the pilot-house, and you can- 
not very well nicely distinguish the exact time when the first ended and 
the second commenced. But, if time enough elapsed between the two 
so as to show that the assault that was made outside on the deck was 
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made by way of punishment on the part of the master for disobedience 
occurring before and when there was no necessity for it, I direct you in 
that respect that, although the master would be liable, yet the owner 
of the vessel would not be liable for such action and this injury. 

Verdict for the défendant 



Pedeksen V. Pagenstecheb. 
{BUtricl Court, 8. B. New York. November 15, 1887.) 

1. Chabteb-Pabtt — Stipulation as to Time of Sailinq— RBstJLT op Non- 

COMPtlANCE— RiGHT TO RbJECT. 

A Btipulatioa.in a charter as to the time of sailing of an absent vessel, tobe 
furnished to the charterer, ia a condition précèdent, which, if notfulfllled, en- 
titles thè charterer to reject the vessel. The vessel under such a stipulation 
takes upon,;her8elf the risks of àll causes that may prevent a compHance with 
the condition. 

2. Samb — Sailino — What Constitutes. 

A clause in the charter of the bark A. described her as "now at Bremen, 

fuarantied to sail on or before December lOth. " On the îourth of Decémber, 
er gênerai cargo being in, she was moved, by order of the harbor-master, 
close to the dock-gate, after which she took on balance of crew.and provis- 
ions. On the ISth she went eut to the rôadstead, and sailed on the SOth. HeJà, 
that her move on the 4th was not a constriictive sailing. 

Biddie & Ward, for libelant. 

Wing, Shoudy & Putnam, for respondents. 

Bhown, J. . The libelant sues to recover damages foralleged breach of 
charter-party in not accepting the Danish bark Atalanta when tendered 
at New York to be loaded. The charter describes her as "now at Bremen, 
loading for Philadelphia, guarantied to sail on or before December 10, 
1886." The respondents refused to accept her because, as they -allège, 
she did not sail from Bremen until after December lOth. 

The stipulation as to time of sailing was a condition précèdent, which, 
if not fulfilled, entitled the respondents to reject the vessel. It is not a 
question of fault or reasonable excuse for not sailing within the time pro- 
vided. The vessel, under such a stipulation, takes upon herself the 
risks of ail causes that may prevent a compliance with the condition. 
Davidson v. Von lÀngen, 113 U. S. 40, 49, 5 Sup. Ct. Rep. 346, and 
cases there cited; Hore v. Whitmore, Cowp. 784; Croockewit v. FÙtcher, 
1 Hurl. & N. 893: Weisser v. MaiOand, 3 Sandf. 318. ' 

The proof shows that in December the vessel was loading within the 
dock at Bremen. On the fourth December, her gênerai cargo being ail, 
or nearly ail, on board, she was ordered by the harbor-master to remove 
from that part of the dock where she was lying to some other berth. 
She was thereupon moved as near to the dock gâte as she could get, and 
then took on board the balance of her crew and provisions for the voy- 
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âge. Thft respondents claim that on the sixth of December she was en- 
tirely ready for sea. She did not leave her last berth within the dock, 
ho.wever,.nor go out of the dock-gate, until the 16th, when she went into 
the roadstead outside, where she was detajned by contrary winds until 
the twentieth of December, when she went to sea. 

I do not think the whole évidence fairly suBtains the claim that she 
was prepared to sail by the sixth of December. The Friedlander sailed 
from the same dock on the llth. The mate of the Atalanta testifies 
that the Friedlander sailed on "one of the days I was getting ready with 
her cargo — when we were taking in the last of her cargo." And if the 
Atalanta was in fact ready to sail on the 6th, no reason appears why 
she did not sail. The mate's testimony indicates the contrary. 

It has beten held that sim,ilar warranties are complied with if the ship 
breaks ground and accomplishes some part of the journey , however short, 
with the bona fide intent of prosecuting so muoh of the voyage, though 
the mastér knéw that he would be obliged shortly to corne to anchor be- 
çause pf contrary winds, and made the start in order to comply with the 
warranty. Cbcftran v. Msher, 4 Tyrw. 424, 5 Tyrw. 496; The Francesco 
Ourro., 4 Phila. Wkly. Notes Cas. 415; Pittegrew v. Pringle, 3 Barn. & 
Adpl..514., ..Inthe case last cited Lord Tenteéden says; 

"ThegétoOTalprinoiple ofthe décisions is this, that if a ship quits ter moor- 
ings and removes, though only to a short distance, being perfectly ready to 
protîeeà 'ttpbtl her yoya^, and îs by some subséquent occurrence detained, 
that is nevertheleâs a sailing; but it is otherwise if at the time when she 
quits her moorings and hôists hér sailsi she is not in a condition for complet- 
ing her sea voyage." 

The facts of the présent ,case dp not bring the Atalanta within the 
principle of thèse décisions. The change of berth on the 4th, al though 
it bropght her a, few lengths nearer the dock-gate^ through which she 
.must pass, was not a movement inade in the pfosécution of àny part of 
her ypya^e. Sie was not theti ready to sail; neither her crew nor nec- 
'^sary provisions were on board. , She changed her berth by the require- 
ipent pf the harbor-master, and was obliged to stop at some other place 
within the dock, because she, was not ready to proceed to sea. When 
she was afterwards.got ready, xyhetber befpre or' after the lOth, she did 
riot,prosecute any part pf the voyage until the.l5th. Her previous 
change pf place was merely in the preliminary préparation for the voy- 
agé, and eannot be held to bé .a, constructive sailing prior to the lOth, 
sba? tp dejfeat the plâin 'intention of her charter. Fittegrew v. Pringle-, 3 
jBam. ,& Àdol. Sl(4; Graham v. Barras, 5 Barn. & Adol. 1011; Èidsdale 
v. Newïiham, 3 Mç-ule & S. 45^; Nelson v. Salvador, 1 Moody & M. 309. 

l'Ile libel must therefore bedisnaissed, with cpsta. 
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Elvstbll V* Thb Georgia.* 
■ CXHHriei Court, E. D. New York. Octohet 6, 1887.) 

1. BOTTCSMRT'r-VBaSBI, UT DiSTRESS— Failubb to Notify Owneh— Whbn J0B- 

TIPIABLB, 

Where no speedy means of communicatioUiexist between the place ;where 
a veasel is in distrêss and the place of résidence of the owner, it is permissi- 
ble for the master to raise money on bottomry without flrst notifying the 
owner. 

2. Same— TABaua Ghabgb of Distrebsed Vessbi,. 

A sum of money was paid to a bottomry lender, who was master of another 
yessel, for allowing his mate to take charge of the vessel borrowing on bot- 
tomry. On suit brought on the bond, held, while allowing the bond, that it 
sbould be reduced by the amount so paid. 

In Admiralty. 

The brig Georgia was in digtress in the harbor of Old Providence, her 
master and some of her crew having digd, and the vessel being in need 
of supplies and without money. Money was advanced to her by libel- 
ant's assignoi; on request of ihe consul, and a new master was appointed, 
who executed a bottomry bond for the money so advanced. No notice 
was given the owner of any intention to raise money on bottomry. The 
vessel hailed from Nassau, N. P., being under the . English flag. Ail 
the proof as to the résidence of her nominal owner was that the agent in 
New York had heard more than a year before that he was in Matanzas, 
Cuba. Thew is no télégraphie communication between Old Providence 
and New York, where the owner's agent resided, and a letter sent bet\yeen 
the two places arrives in from nine to sixteen days. One hundred dollars 
was paid to the bottomry leqder, who was master of another vegsel, for 
allowing his mate to take charge of the Georgia as master. 

Benedict,, Tafi & Benedid, ion lihel&ni. 

Sidney Chubb, for daimant. 

Benedict, J. I am of the opinion that the objection taken to th« 
validity of the bottomry bond sued on, based on the tailure to notify the 
owner of the intention to raise money on bottomry, is not well taken. 
The circumstances proved are sufBcient, in my opinipn, to excuse the 
failure to notify the owner. I am also of the opinjon that the bond 
should be reduced by the sum of $100, being the amount charged as 
paid to the bottomry lender for his permission to aUow his mate to take 
charge of the brig as master. For the reraainder of the bond, with the 
maritime interest, the libelant may hâve a decree. 

>Beported by lidward Q. Benedict, Esq., of the Kew York bar. 
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Smith v. Havemeyer and others.* 
{District Court, 3. B. N&vo York. November 18, 1887.) 

1. Whabvbs— TJNUstiAii Condition — Damage Akising Thbkbfeom— Lack of 

Cabb and Examikation— Liabilitt op Occupant. 

The lesaee and occupant of a wharf is liable for damage arising f rom its un- 
usual and dangerous condition, unless he can show reasonable cara and ex- 
»nination ia regard to the condition of tho wharf and slip. 

2. Samb— Damage to Vbssbl— Statement op Case. 

Respondents' wharf, instead of being perpendicular below the water line, 
extended considerably into the slip. Prom one of the beams a spike pro- 
jeCted, which injured the bottom of libelant's vessel when she went there to 
discharge. RM, in the absence of évidence of reasonable care and examina- 
tio4 of the condition of the wharf by respondents, they were liable for the 
damage. 

Goodrich, Deaây & Goodrich, for libelants. 
John E, Parsons, for claimants. 

Brown, J. Whîle the bark Forraosa was lying along-side the dock 
that for many years had been occupied by the défendants for dîscharging 
cargo, she got upon a projection from the pier below the water-line, and 
'received some injury. Subsequently examination by a diver showed 
that the side of the pier where the Forunsa lay, instead of being perpen- 
dicular below the water, projected considerably into the slip, the suc- 
cessive layerg of crib work forming a kind of stairs. A spike projected 
from one of the beams about six feet aboyé the bottom, and tore off some 
of the copper of the vessel. 

There is no direct évidence to show whether the side of the wharf was 
originally built in the manner above stated, or whether it had subse- 
quently got into this condition accidentally. There is but a single state- 
ment in évidence that has any bearing on the question, viz., that simi- 
lar vessels had previously been accustomed to lie there without injury. 
The libelant, in the course of the trial, propounded a question to a wit- 
ness which, if answered, might hâve thrown soirie light upon the cause 
of the condition of the pier; but, upon objection by the respondent, the 
question was withdrawn. It was proved, however, that such a shape 
of the side of the wharf was improper and unusual, and it was clearly 
dangerous. Such a wharf was plainly not a proper one, or in a proper 
condition below the water-line to reçoive vessels for the discharge of cargo. 
The défendant, as the lessee and occupant of the wharf, is, therefore, 
prima fade chargeable with négligence. To exonerate himself, it wasin- 
cumbent upon him to show reasonable care and examination in regard 
to the condition of the wharf and the slip. No proof on this léttbjeclbe- 
ing adduced, the prÎTna fade liability must stand, and the respondents 
held to answer for the damages. A référence may be takeij to computa 
the amount. 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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The America.^ 

Mills v. The America. 

{DittHet Court, 8. 3. Nm York. November 12, 1887.) 

Collision— Tuas— RxJLB of the Stabboabd Hand— Right of Wat— Risk of 
Collision. 

The tug Talisman, on her way from Weehawken to pier 5, New York, saw 
on her starboardbow the red light of the tug America, bound from Jersey City 
to Thirty-flfth street, New York. The Talisman attempted to cross the bows 
of the America, but was struck on her starboard quarter. The America slowed 
as the vessels approached, giving one whistle twice, and when the tugs were 
50 to 100 f eet apart gave an alarm signal, and reversed. She did not alter her 
helm. Held, that the Talisman was m f ault for not avoiding the America, hav- 
ing the latter on her starboard hand; that the America was in fault, though 
she had the right of way, for not taking more eilectual measures to avoid a 
collision as soon as she saw by the movempnt of the Talisman's lights that 
there was risk of collision; and that the damages should be divided. 

Goodrich, Deady & Goodrich, for libdant. 
Biddle & Ward, for clsLimant. 

Beown, J. The collision between the libelant's tug Talisman and the 
tug America occurred opposite Hoboken, between 11 and 12 o'clock at 
night, about one-third of the way across the river from the New Jersey 
shore. Considering that the America was on her way from Jersey City 
to the foot of Thirty-fifth street, New York, and the Talisman boùnd 
from Weehawken to pier 5, North river, I hâve no doubt that it was the 
Ameriça's red light, and not the green li^ht, that was first seén by the 
pilot of the Talisman on the latter's starboard bow. The Talisman was, 
therefore, the one that was bound to keep ont of the Way of the America, 
'vhile the latter had the right of way. The Talisman must be held in 
fault, because there was plenty of room for her to hâve kept out of the 
way by porting; and because she undertook to cross the Ameriça's bows 
to starboard, instead of passing port to port; and because the America 
did nothing to mislead the Talisman, or to thwart her in her duty of 
keeping out of the way. 

As respects the America, the question of fault is less easy to déter- 
mine. Some of the contradictions in the testimony cannot be recon- 
ciled. The greater fault is evidèntly on the part of the Talisman, for the 
reasons above stated. The America, according to the account of her 
captain, gave a signal of one whistle when the boats were, as he esti- 
mâtes, some 300 or 400 yards apart. Both of the Talisman's colored 
lights were then seen one or two points ofF the Ameriça's port bow. Get- 
ting no answer, the pilot ordered the engines slowed, and then repeated 
the same signal while seeing both of the Ameriça's colored lights. Di- 
rectly after the last signal, he observed the Talisman's red light shut in, 
leaving her green light visible, which indicated that she was heading to- 

'Eeported by Edward G. Benedict, Esq., of the New York bar. 
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wards the New York shore, and across the America's bows. Thereafter 
he gave a danger signal of three short blasts, when the tugs were from 50 
to 100 feet apart, and then ordered his engines reversed. He did not 
shift his helna at ail. IJe also testifies: that the Talisman swung about 8 
points to port in crossing his bows, but carne back somewhat under a 
port wheel jùst bèfote the collision. The America's port stem fender 
Struck and broke in the Talisman 's starboard quarter; the latter kept on 
without stopping; and the pilot of the America, which was not injured, 
told the other to "mind next time how he crossed his bo^|^s." 

Both tugs were unincuxnbered. The pilot of the America was unable 
to giveany definite idea of the distance of the Talisman when she shut 
in her red light, which indicated that she was about to cross his bows. 
That is the turning point aà to the question of the America's fault, be- 
cause it détermines the question of the America's means of avoiding the 
collision. He thought the distance was upwards of 200 feet, but less 
than 1,000. Wlien he saw that the Talisman was crossing his bows, 
although he had the right of way, it was his duty to reverse at once, in 
order to avoid collision; becaqse he knew.that from that moment there 
was clear risk of collision, and reversai was necessary. Old Rule 21; 
T^e Aurania, 29 Fed. Rep. 99, 124, and cases there cited. Considering 
that the. Talisman from that time until the collision, according to the 
testiiûony of the America, swung 8 points to port, and then somewhat 
back again, and that during a portion of this time she was going at nearly 
rjght angles to theline of the Arnerica's course; and considering further 
that before the second blast of one whistle the America's engines had 
been slowe4, andi as the engineer testifies, her steàm whoUy shut ofif, 
and the tide being also ebb, I feel , constrained to find that there must 
hâve been sulficient and reasoriable opportunity for the America to bave 
avoided a collision had she reversed her engine as soon as the Talisman's 
red light .disappeared; and that the America is in fault for having de-r 
layed reyersing longer than was justifiable. Had she reversed as soon 
as the intent pf the Talisman was clear, she would hâve been without 
fault in this respect. The Greenpoint, 31 Fed. Rep. 231. Considering 
also that the America's bow struck the Talisman aft of amidships, I can 
hardly doubt that the America could also hâve avoided the collision had 
ahe starboarded her wheel when the Talisman was seen intending to 
crpss her bows, even without reversing her engine. . 

The damages and costs must therefore be divided. 
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The Raritaïi. 

The Wihixà. 

' The Rambxer. 

■ Thb Thomas P. Ball. 

Bebwind Coal Co, V. Thb Raritan and othera. 

(District Gourt, 8. D. Nm York. November 19, 1887.) 

COLUSioJî— Two Tows— Nàerow Chansbl— TJkJusotiable Approach; 

The tùgR., towing thè schooner B., met, in the Arthur Kills, a long tow in 
charge of two other tugs. The wheelspian of the schooner. who waathe oûly 
man on deck, could not, well see forward, his view bejng obstructed. The R. 
passed very near libelaiit's boat, though the évidence showed that there vyas 
from 150 to 300 féet of available waterto leeward, and the schooner st rock 
libelant'a beat, which was on the port side pf the tail of the tow. Heli, that 
the schooner was in fa>ult in going through a narrow passage with no lookout 
and the wheelœan's View obstructed;' that the tug R. was In fault in passing 
un jnstiflftbiy near the other tow, and for not taking measures to countoract a 
, sheer made by the B.chponer. 

HTtfcoa;, Aàmm & McuMin, for iibelants, Berwind Coal Co. 

£. Z>w J^cQirtî/v for the Eambler, 

H. 0, Word, for the WUlie and the Raritan. 

Oi»en<i^; G'toî/, for the Thomas P. Bail. 

Beown, J. ■ The collisibn in this case I find was about a half a mile 
-or a little over beyond Smoiing Point in the Arthur Kills, and to the 
westward of Story's Flats. The évidence indicates that the channelway 
■of available water for allthe vesselsj viz., a depth of 8 or 10 feet, was 
at least 500 or 600 feet widé, and the chart wohld indicate an even 
greatèr width. I must find that this gave àbundant room for the Ram- 
bler with. the schooner in her tow on a hawser.to bave gone safely on 
eitherfeideof the long tow <bf the Raritan and Willie, had the proper sig- 
nal been first given to indicate on which side the two woiild pass each 
other. No signais, however, were given by either; and the Rambler took 
the ordinary course to the right. The Willie and the Raritan thereupon 
ported, and hauled somewhat to the westward. Though the channel, 
like the shore, was somewhat curvilinear, and the west wind caused the 
tail of the tow to sag to the eastward, and a little across the channel, the 
évidence shows that there was undoubtedly from 150 to 300 feet of avail- 
able water to the eastward of the libelant's boat, which was on the port 
or leeward side of the tail of the tow, and that the Rambler with the 
schooner ought to bave passed clear of her without difficulty. 

The weight of évidence is certainly that there was a decided sheer of 
the schooner to port, at least from the time she was abreast of the mid- 
■dle of the tow, and I cannot doubt that this was the immédiate cause of 
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the collision. There was no lookout on the schooner, and only the 
wheelsman was on deck. His view was much obstructed; he was able 
to see only the flag-stafF and the smoke-stack of the tug. Under such 
circumstances, he could not be expected to steer accurately, or to know 
whether he was in strict Une with the tow or not. The master was be- 
low, and did not get on deck until the collision was inévitable. I can- 
not acquit the schooner of négligence in this regard, while she was going 
through a narrow passage abreàst of the Shady Flats. 

A more difficult question relates to the liability of the tug Rambler. 
As respects' her', I think the weight of évidence is thât she went unjusti- 
fiably near the libelant's boat; not more than 12 feet from it. The wit- 
nesses on the libelant's boat so testify, and the pilot of one of the tugs 
is very positive that she was so near that, as he looked back, it seemed to 
himthat she actually Tubbed against the libelant's boat, and passed un- 
der her stern as she went by her. This was probably only the effect of 
perspective in looking agWhst the curved line of the long tow, ' But con- 
sidering the fact that a schooner of thesize of the Bail upon a hawser of 
30 or 40 fathoœs is liàble to sheer somewhat, even with the best han- 
ilihg, I think the Rambler must be héld partly responsible for the acci- 
dent-, both (for passing unreasonably and unjustifiably near to the tail of 
the tow when there was so much more space available to leeward, and 
also for not sooner observing the sheer of the schooner, and making 
timely endeavofs to coùnteract it. It bas been repeatedly held that 
steamers are bound to allow a fair mârgin for the Contingencies of navi- 
gation when they are able to do so, and liable as for négligence when 
they do not do so, and accidents hâve in conséquence ensued. The Vir- 
ginia Ehrman, 97 U. S. 309, 316; The Bmefactor, 14 Blatchf. 254; The 
Oolumlm, 9 Ben/ 254;. The Laura v. Rose, 28 Fed. Rep. 104; The Fart 
Lee, 31 Fed. Rep. 570. This principle is, I think, applicable to the 
présent case. 

No fault seems proved against the Willie and the Rarîtan. I should 
hâve held them liable for not sending a helper to the aid of the tow, had 
it not appeared that, notwithstanding the sagging, there was still left a 
reasonably sufBcient space for passing. The libelant is entitled to a de- 
oree against the other two vessels; as to the Willie and Raritan, the libel 
is dismissed, with costs. 
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Chicago, M. & St. P. Ry. Co. v, Beckeb and others. 
(Circuit Court, D. Minnesota, December Term, 1887.) 

1. Rbmoval ov Causes— Penalty fob OsTAiNisa— Cokstitutional Law. 

Minnesota act of March 9, 1885, entitled "An act lelating to foreign cor- 
porations doing business in this state, " provides tliat in suits or proceedings 
arising in that state in which a foreign corporation shall be a party, if such 
corporation stiall make application to remove any such suit into a fédéral 
court, it shall be liable to certain penaltjes. Éeld, that the act is répugnant 
to the constitution of the United States, and void, as being designed to deprive 
a citizen of another state of the rigbt to sue and be sued in a fédéral court. 

2. CoRPOBATiONS— DoMBSTic Ghasacter— Laws Minn. 1881, iCh. 231. 

The Chicago, Milwauliee & St. Paul Railway Company, a Wisconsin corpo- 
ration, is not constituted a domestic corporation by Laws Minn. 1881, c. 221, 
which authorizes that Company to constrùct and operate roads in Minnesota, 
provided that it shall be deemed a domestic corporation in ail procedings upon 
causes of action arising in that etate; following Mahoneyv. Railway Co., 31 
Fed. Rep. 817. 

8. CoNSTiTuTioîtAi, Law — Intbrstatb Commerce — RBGtrLATioN ci' Switchin» 
Charges. 

Railroad service known as "switching" is local, and the charge made for it 
is not a part of the through rate flxed beforehand, and bas no référence to 
interstate shipment, but may be regulated by a commission appointed ùndér 
a state act by virtue of the police power of the state. 

1. Samb. 

If railroad seirvice known as "switching" be an act of interstate commerce, 
the price to be charged for it may nevertheless be reguiated by a commission 
appointed under a state act, as such régulation would not refer to the carry- 
ing of freight outside the limits of the state.^ -x 

6. Samb— REGtTLATiON of Switching CHASiaBs— CompulsobtPhocebdinos— 
Due Procbss oj' Law. 

The compelling of a railroad company to comply with an order regulating 
rates made by a commission appointed under the Minnesota act of' March 7, 
1887, for regulating common carriers, is a due process of law, and in such a 
case tbe company cannot be heard to complain that the act of the commis- 
sioners operated to take the property of the company for public uses without 
process of law. 

On Motion for an Injunction to restrain défendants, George L. Becker, 
Horace Austin, and John L. Gibbs, as the railroad and warehouse com- 
mission of the state of Minnesota, from enforcing a certain order directed 
to the complainants, the Chicago, Milwaukee & St. Paul Railway Com- 
pany, made by said commission for regulating the rates to be charged 
for switching in the city of Minneapolis. 

Flandrau, Squares & Outcheonj for complainants. 

Moses E. Olapp and Geo. P. Flanery, for défendant. 

Nelson, J. This suit is brought by the complainant against the rail- 
road commissioners of the state of Minnesota, and a motion is made for 

'As to what is a régulation of commerce between the states, within the constitua tonal 
provision reservinK the exclusive right to con^ress to regulate such commerce, see 
Fearsen v. Distillery, (Ipws,) 84 N. W. Eep. 1, and note. 

v.32F.no.l4— 54 
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an injunction on the bill of complaint and supporting affidavits to re- 
strain the défendants from enforcing ftti ôrder made by them fixing the 
maximum charge for certain services rendered in the city of Minneapolis 
called "switchiilg." 

The bill of complaint is as foUows, in substance: First, it allèges that the 
complainant is a railway corporation created, org^nizëd, and existing by 
and under the laws of the state of Wiscon'sin. That said défendants com- 
pose and are a body politic, creàted under an act of the législature of the 
state of Minnesota, approved March 7, 1887,andentitled"An act toreg- 
ulate common carriers, and cre^ting the railroad and warehouse commis- 
sion of the state of Minnesota, and defining the duties of such commis- 
sion in relation to common carriers," and that said défendants are vested 
-with ail the powers granted by said act, and none other. The bill then 
sets out that the complainànt has,co,nstructed and owns a railroad from 
•Chicî^o to Minneapolis^ Minnesota, with many other lines running 
throiigh other states and territories, and is a common carrier of paSsen- 
^ers and freight; that at Minneapolis it is compelled^ in the ordinary 
transaction of its duties and business, to receive and deliver many; cars 
from and to shippers of freight, and from and to other railroads, many 
•(jfwhich p^és '^hrough said city, ànd are also common carriers; ttiat in 
the receipt àhd delivery of such cars it is compelled to move them short 
and long distances, and take them oui of the trains of cars, and put them 
into other trains ôf cars destined for other points, and to deliver them to 
consignées qf freight, and reûèiye thèna from shippers df freight, àll of 
which requires many movements of such cars by the aid and usé of lo- 
comotive engines, and manyi.men engaged in such service; that such 
work is know as and called "switching," and is usually perforniedM and 
àboa,tthe;j/a)çd,sijand terminal grç|und,sofi3omplainant, but in mariy cases 
requires such cars to be moved and bauled to considérable distances out- 
flide ôf aiid beyond such yards and tei^minal grouhds, and over ôther 
tracks of coinplàinànt ànd of other railroad companies; that to enable 
this switching to be properly and satisfactorily performed complainànt 
has builfe mai^y, railroad traqks in and about said city of Minneapolis, and 
'j)r9yi4e(l maiiy locomotives, {^nd employs manycrews of men, and has 
provided aflijd furnished large yardg apd terminal grounds, and many 
-other instrumentalities necessary, aJl of which involye and; continiially 
: inecessitajte the expenditure of very large sums of money; that for the 
performance of this switching worjk the çpmplainant has âlwayscjiarged 
a reasonable and fair conipensation. to those for whom said worjcwas 
done, to-wit, $1.50. per car, and never çharged more than a reasonable 
and fair compensation therefor; that the said défendants on the seventh 
•day of July, 1887 , acting as such railrpad and warehouse commissioners 
of , the state pf ^ifinesota, in the exercise of a preteoded :powçr,,ap(p, a,ii- 
thority claimed by them to be conferred upon this commission by the 
laws of the statç of Minnesota, but,, as complainànt asserts, and avers, 
without any power, righty authority^ or jurisdiction whatever, issuedan 
order which is in the words and figurés following; that is to say: 
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"STAT,E OF MINNESOTA. 

"Office of Wabbhobse * Raileoad Commission. 

■' ■ "St. Paul, July 7. 1887. 

"To the Chicago, Milwaukee & St. Paul Railway Company : Whereas, 
ail raiiroad companies owning and operating terminal and switching facilitiea 
at or within the city of Minueapolis within this state, with the exception of 
the Chicago, Milwaukee & St. Paul Railway Company, pursuant to subdivis- 
ion • D ' of section 8 of an act entitled ' An act to regulate common carriers, 
and creating the raiiroad and warehouse commission of the stàte of Minnesota, 
and definiiig the duties of such commission in relation to common carriers,' 
approved March 7, 1887, hâve filed with this commission copies of their sev- 
eral schedules of rates and charges for switching cars on their respective t^aclss 
at and within said city; and whereas, it appears from the said schedules that 
the rates and charges made by said companies vary from 25 cents per car for 
empty cM-8 to two dollars per car for loaded cars; and whereas, said commis- 
sion,; after due and careful inqulTy and considération, do iind that each and 
every charge in excess of one dollar per car for switching within the limits of 
said city of Minneapolis is unrçasonable and excessive compensation for the 
service performed: now, therefore, it is orderpd and determined by this com- 
mission, pursuant to the authority in them vested by the aforesaid législative 
act, that ail such schedules be changed by striking therefrom ail charges or 
rates in excess of one dollar per car for the switching or transfer thereof, and 
inserting in room of the words and figures stricken out the words • one dollar,' 
or the appropriât» sign or figure therefor. It is the object and purpose of this 
order to establish one dollar a$ the maximum charge for the switching or trans- 
fer of any car at or within the limits of sajd city, without regard to distance, 
or the kind of goods or merchandise with vvbich the car so switched or trans- 
fer red may be loaded. 

"By order of the commission." ' 

The complafinant further allèges that the défendants claim and însist, 
and will attempt to enforce their claim against the complainant; and 
that the charges made and fixed by the défendants for thèse services are 
utterly inadéquate to compensât^ the complainant for the performance 
of sudi switching services. They further allège that they hâve prôcured 
appliances and instrumentalitieS for this switching work, and that, if 
said order werè enforced, it would amount to a confiscation and destruc- 
tion of said trackS, appliaùces, yards, instrumentalities, so prôcured for 
the piirposes of switching, aïid would damage this complainant many 
thousahds of dollars; further, that it would involve complainants in 
numeroUs lawsùits, and would hinder and obstruct the complainant in 
the performance of its duties to the public as a common carrier. They 
aiso allège that fally three-fourths of ail such switching done by the 
complainant is of cars to be transported to other states, and that this.is 
an act of Interstate commerce, subject to the control of congress alone. 

A piea to the jurisdiction of this court is interposed hj défendants, 
and an answerhas been filed by the commissionera dejiying substantially 
ail the allégations in complainant's bill. 

The plea to thè jurisdiction, ajleging as a r^ason for a dismissal of 
the bill of complaint that the complainant, by virtue of the act of the 
Minnesota législature, (Laws 1881, p. 782,) is a doqiestic corporation, 
cannot pœiiaÛ. This court ii» the C9,se of jlfoApa^ y. Railway Co.f 21 
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Ped. Rep. 817, on a motion to remaud, considered the act of the légis- 
lature referred to, and held that it did not create a domestic corporation, 
and "that the C, M. & St. P. Ry. Co., which was a Wisconsin corpora- 
tion, was still one." 

The plea is not sustained. But it is urged on the argument, in op- 
position to the motion for an injunction, that the complainant is a do- 
mestic corporation by virtue of the ,act of the Minnesota législature ap- 
proved March 9, 1885. This act appliesto ail foreign corporations, and 
is intended to apply to this complainant. The act is entitled "An act 
relating to foreign corporations doing business in this state." Section 1 : 

"Wherè by tiie gênerai or spécial lawa of this atate relating, or in any 
way appertaining, to any foreign corporation, it is provided, in substance or 
effect, that, in suits and proceedings upon causes of action arising in this 
state in which such corporation shall be a party, such corporation shall be 
deerned' to be a domestic corporation, it is hereby provided that, itsuch eor- 
ploi'atlbn shall make application to remove any such suit or proceeding into 
the Uniièd States circuit or district or fédéral court, it shall beMable to a pen- 
alty of not less than one hundred dollars, nor more than ten thousand dol- 
lars, Î6r each application so made, and for each ofEense committed in making 
such application." 

The second section provides that, in addition to the said penalty, such 
corporation shall forfeit ail right to transact business within this state, 
and shall be liable to a penalty of not less than $1,000, nor more than 
$10,000, pçr day for each and every day that it shall do business within 
this state after such forfeiture. Sections 3 and 4 provide for the issuance 
of a certificate or permit upon which business may be donc, and provide 
for penalties to be imposed in case suçh corporation remove any case 
from the state to the fédéral court. This applies also to insUrance cbm- 
panies. Section 6 reads as folio ws: 

"No, foreign corporation now or hereafter doing business in this state shall 
hâve, possess, or exercise any right, privilèges, or immunities, not possessed 
by domestic corporations; but, unless otherwise provided by law, shall in ail 
respects be deemed, if it remain in this state for sixty days next ensuing after 
the passage of. this act, to be a domestic corporation, and entitled toall the 
rights, privilèges, and immunities of domestic corporations, subject to ail the 
laws of this state which are now in force, or may hereafter be enacted." 

The next section provides penalties for violation of the preceding sec- 
tion; pro vides for the forfeiture of any license or certificate that bas 
been given to foreign corporations, if they transact any business there- 
after; also provides that no foreign corporation shall seek the fédéral 
courts in any suit, under penalty of having its license revoked, and being 
liable to fine, as contained in secticm 1. 

Previous to the passage of this act, the complainant had for years 
maintained ahd operated a railway in the state of Minnesota by license, 
and it had acquired, by consent of the state, property and franchises of 
éxisting railrôads, and had been required as early as 1872 to connect in 
the city ôf St. Paul two of its roada thus obtained as itsroad'in St. 
Paùli ànd other roads traversing westwardly to the state line had been 
parchased ydHà the sanction of the state, and other vast privilèges had 
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been grantsd. Its charter is obtained from the state of Wisconsin, and 
there is no contract between the company and this state by virtue of 
which it derived corporate rights on condition that it became a domestic 
corporation. Yet by this législative act of 1885, after it had operated 
its railway for years in the state of Minnesota, and invested large amounts 
of money, not merely by tacit consent, but by express législative sanc- 
tion, it is declared to be a domestic corporation, as a penalty for remain- 
ing and transacting business in the state. While a corporation is a citi- 
zen of the state in which it is created, it is not entitled to récognition, 
as an absolute right, in any other state, and conditions not inconsistent 
with the constitution of the United States can be imposed by another 
state which recognizes it; but its right to sue in the fédéral court dé- 
pends alone upon the fédéral constitution, and no state law can restrict 
it. This is a constitutional privilège, — an absolute right, — and any 
state law which would limit it, and which pro vides that it is unlawful 
for a foreign corporation to séek the fédéral court in pursuance of the 
constitutional privilège j is répugnant to that instrument, and is void. 
The purpose of this State law of 1885 manifestly is to interfère with the 
jurisdiction of the fédéral court, and, as a condition of transacting busi- 
ness in Minnesota, it deprives the foreign corporation of its constitutional 
privilège by declaring it a domestic corporation if it remains in the state 
60 days after the passage of the act. The first Section of the act an- 
nounces its purpose, and penalties are fixed in other sections; indeed, 
in nearly every part of the act the purpose is distinctly expressed to in- 
terfère with the jurisdiction of the fédéral court. It is not possible to 
separate the statute into parts, and find a section which does not avow 
that the purpose and object of the act is to prevent foreign corporations 
transacting business in the state of Minnesota from exercizirig a privilège 
conferred upon them by the constitution and laws of the United States. 
The act is an attempt to oust the jurisdiction of the fédéral court, and to 
compel a foreign corporation, without an élection in fact, to become a 
citizen of the state, and to force it to abandon the benefit contemplated 
by the fédéral constitution. This statute falls within the décisions of the 
United States suprême court in the cases of Insurance Co. v. Morse, 20 
Wall. 445; Doyle \. Insurance Co., 94 U. S. 535; Barron v.Bumside, 121 
U.S. 186, 7 Sup. et. Rep. 931. The statute makes the nght of a for- 
eign corporation doing business in the state dépendent upon its consent 
to forfeit its constitutional privilège. Such a statute is répugnant to the 
constitution and laws of the United States, and is void. 

This brings me to the principal question involved in this controversy. 
It is elaimed by the complainant that the order of the commission set 
up in the bill is a régulation of Interstate commerce, and imposes no ob- 
ligation to obey it, and consequently the attempted enforcement should 
be restrained. The supporting affidavits show that the cars switched by 
the complainant in the majority of cases are loaded with goods andmer- 
chandise destined to points outside the limits of the state of Minnesota. 
The complainant allèges that three-fourths of the traflBc is Interstate com- 
mWce. If this is so, it is not important. The underlying question pre- 
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sented fe, do^s the order pf the stete coaimission regulate interstate com- 
merce? I fiîid'iiQ warrant for the claim advanced that it is an interfér- 
ence with, or régulation of, interstate commerce) and encroaches upon 
the powers of the fédéral government. , It is true that the loaded cars 
switched contain freight to be transported to otherstates, or received froui' 
other States, as well as local freight for orfrom points within the state of 
Minnesota; but imless the switching service is peribrmed by the com- 
plainant, and cars are transferred from a shipper's warehouse or mill to 
be transported ont of the state over a Une of railway other than its pwn, 
no charge is made. The case presented is this: In order to afford facil- 
ities to shipperSjthe complainant has constructed short lines of road, or 
side-tracks or switches, so called, from its yard or dépôt or main lines, 
running over and across the streets and highways to the various mills 
and manufacturing establishments in the city of Minneapolis; and its 
switches are so built as to enable it to take cars from the shippers at the 
miljsj and deliver them to other lines of railway, or deliver cars to cdn- 
sigûees received by it from other roads. When this service is performed, 
and the cars are to be transported from the city of Minneapolis over other 
roads, and when cars ooming into that city over other roads are taken 
by the complainant over its own switches, and delivered to other roads 
or to consignées, a charge of one dollar and fifty cents per car is exacted 
for this switching service rendered, which is claimed to be reasonable and: , 
just; but if the cars are to be transported over its own line to the point 
of destination, or come into the city over complainant's main road, the 
service isfree, and this separate and distinct charge, when made, is only. 
foj* this local switching. This charge is not a part of the through rate 
fixed and determined beforehand, and has no référence to interstate ship- 
ment. The transportatioii of cars over the switches from the warehouses 
or mills to the dépôt, or from the dépôt to thèse mills, can be regulated 
in many respects by the commissîoners, and the rate for performing the 
service fixed by virtUe of the police power of the state, in the same man- 
n,er as the carriage by dray per load or distance is established for the pub- 
lic good. And I see ûo différence in the principle to be applied in such 
cases, although, incidentally, they may beconnected with interstate com- 
merce. The service is local, and there is nothing upon the face of the 
order of the commissioners indicating that it is.intended to regulate inter- 
state commerce. Even if it is conceded that this carryîng of freight over 
the switches is an aet of interstate commerce, it does not necessarily fol- 
low that the order of the commission affecting this trafSc is in violation 
of the constitution of the United States. It is not every act that afl'eôts 
such commerce that amounts to a régulation of it; and this order fixing 
the price per car foi; service rendered, and to which the order applies, is 
not related to the, contract for carryîng the freight outside .the limite of the 
state of Minnesota, ônd is not a pftrtiofit. .: ■ 

It is urged that the charge ûxed by, the commission is lésa than the 
cpst of the service rendered, and Éhatthe act of the commissioners is a 
taking of private property for public use without just compensation, and 
withput duc procès» of law. The^ act of 1887 provides that whea the 
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rates are fixed by the commission, if the company do not obey it within 
10 days, proceedingsby wiandawius càn be institutedby the commis- 
sioners to compel the railroad company to comply with the provisions 
of the act in regard to posting in their several dépôts the priées and rates 
fixed by the commission; and, if such proceeding is not instituted by 
the commission^rs within 10 days, the corporation feeling itself aggrieved 
thereby may take an appeal to the district court of the state; and when 
the appeal is taken, and proceedings are brought in the district, it may 
be proceeded with as a civil action. This is due process of law. The 
bill and affidavits introduced by complainant tend to show that the rate 
fixed by the commission is less than the cost of service, and should not 
be enforced, but thç answer oif the défendant dénies it. A question is 
thus presented which I shall not détermine upon this motion, but leaye 
it until the final hearing. 

The motion for a prdirùinary injunction is dènîed, and the restrain- 
ing order vacated. 

The case of the St. Paul, Minneapolis & Oma.ha, Railroad CJompany 
against the défendants is substantially the same, iad the same order wiU 
be entered, - 



Andebson ». Appleton and others. 

COttevit Oo;^i, 8. JD.IfâtB York. December 1, 1887.) 

■ ! '■ ; . ' 'II; ■■'''■.;: ,■'■■■.■ ■;■ , . 

1. Rbmovai. of Causes— Pétition fok Entiit op Copy ov Record. 

PlaintiS commenced suit in the New York suprême cburt to èstâblish à wfll 

I AS. a wiir of' rëal estate. r One of tbe defen^aj^ts remoyed.tlie omss into the 

: United States circuit; court for the Southern district of New i ork, but did 

not enter the record, ^eld, ttat plaintifE could, withoùt leave, enter a copy 

pf thepétiiion, order, ftrid bond, and move to remand the cause under a rnle 

, of this circuit, adopted October 1, 1883, Which provides that. whén a cause 

has been removed froni a 'state court, either partyi may, f orthwith, cause a 

copy of the record to be flled in thîs court, etc. 

t. Same— Motion to Rbmand— What Oonsidbrkd. 

Défendant made the objection to the plaintiS's motion to revftnd lihe cause 
to the 8tate:;court that, pn this ;mption, only the pétition for tlje removal'of 
the cause to the Unitqd âfates court could be considered. Seïd, ibè.i & ae- 
fendant cànnptma'ke his Cause rempvable by Uierely asserting that 'It is. If 
the dispute, ^ not within the jurisdiction of the fédéral court, the fédéral 
cPùrt will, 6kl inotion, remand the casé as soon as it sees the com"plaint 
8. Samb— CiTczBNSHip— Act OP Mabch 8; 1987. 

. One pf the-def endants resided in the state of New York. She removed a 
causé bègiin in thé New York suprême court to the United States circuit court 
for the Southern district ôf New York, Held, that under the United States 
statute of lïaTch 8, 1887, relating to the removal of cav^ses, wïiich provides 
that any suit • * * 'ljia,y be removed by the déféûdant thérein, being a 
non-residéiit Pf that stâtéj she was not authorizedto pemove the suit. 
4 SiaiB— CiTiZBHsmp— SBPAHfBriB Côntbotsibst— Act op Mabch 8. ig87. 

In an action tp estaWsh a will as a will of rf al estate, where t^ere were a 

large pumbérof défendants in différent States, oné of the def endàhtàVemPved 

' the cause ïtbta thé staté «ôurt to the United States circuit courtl Seld, ithat 

an action to establish a will is not a separable, but a jingle, ooijiteoversy;, and 

its remoTid is not authorized by the United Stàtès àct of 1887, relating to the 
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removai of causes, which provides that when, in any suit, * » » there 
shall be a controversy which is whollybetween citizens of différent states, 
and whiçh can he f ully determined as between them, then either one or more 
of the défendants, actually interested in such controversy. may remove such 
suit. 

On Motion to Remand. 

Thomas M. North and J. Langdon Ward, for complaînant. 

Edward Q. James, fùT défendant. 

Lacombe, J. The plaintiff, an hèîr at law of John Anderson, and the 
residuary devisee and legatee under hïs will, is a citizen of Connecticut. 
The défendant Kate Anderson is the widow of John Anderson, and iS a 
citizen and résident of New York. Lâura V. Appletoh and five other 
défendants are heirs at law of said John Anderson, and are citizens and 
résidents of New York. Agnes G. Bryant and Amanda I. Brya;nt, aiso 
défendants, are heirs àt law of Johii Anderson, and citizens of Maryland. 
Jphn Weber and nine other défendants are citizens and résidents of New 
■ York; it îs alleged' in the complaint that they are united in interest 
with the plaintiff, and were made défendants Taecause their consent to be 
joined as plaintiffs eould not be obtained. Each of thèse last-named dé- 
fendants is a grantee, direct or remote, of the plaintiff, and is in posses- 
sion of, and claims to own in fee, some portion of the real estate of 
which John :^nderson died seized. The action was begun in the su- 
prême court of New York to establish the will of John Anderson, de- 
ceased, as a will of real estate. It is brought, as plaintiff claims, under 
chapter 316" of thè Laws of 1879, amending chapter 238 of the Laws of 
1868; or, as défendant claims, under section 1866 of the Code of Civil 
.Procédure, which readfi as folio ws: 

"The validity, construction, or effectj under the laws of the state, of a tes- 
tamentary disposition of real property. sîtuated within the state, or of an in- 
terest in such prop&rty Which would descend to the heir of an intestate, may 
be detei;inined, in ^n action brought for that purpose, in like manner as the 
■yalidity of a deed, purporting to convey land, may be determined. The judg- 
ment in such an action may perpetuaùy enjoin any party from setting up or 
from impeaching the devisee, or otherwise making any claim in contravention 
to the détermination of the court, as justice requires. But this section does 
not appJy to a càâe where the question in controversy is determined by the 
decree of a surrogate's court, duly rendered iipon allégations for that purpose, 
as prescribéd Jn article flrst of title third of chapter eighteenth of this aet, 
where the plaintiff was duly cited, in the spécial proceedings in the surrogate's 
court, before the commencement of the action." 

The repealing act, chapter 246 of the Laws of 1880 , did not repeal the 
amending aCt, chapter 816 of the Laws of 1879, although it did repeal 
the original àct Qf| 1853, and there has been in the state courts no décis- 
ion of the question: whether the Code (section 1866) has superseded 
!he act of 1879. A détermination of that question, however, is not nec- 
essary,t6 the disposai of the moti,on now before the court. The action 
provided for by the Code is of substantially the same character as that 
provided forby the statute. 
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On October 19, 1887, before her time to apply expired, the défendant 
Laura V. Appleton duly filed her pétition and bond in the suprême court, 
and obtained an order removing the cause intothis court. She did not, 
however, enter the record, insisting upon her right to delay doing so un- 
til the first day of the next term, April 2, 1888. (Act of March 3, 1887 , 
§ 3.) Thereupon the plaintiffs attomey, without leave first obtained, 
has entered a copy of the pétition, order, and bond, with a certificate of 
the clerk of Westchester county. The complaint, agreeably to acommon 
practice in the statë courts, was not filed with the county clerk, and 
hence was not certiûéd by him. The plaintiff now moves to remand, 
basing his motion on ail the papers, pleadings, and proceedings. To 
this application the removing défendant interposes two preliminary ob- 
jections: 

First. That the motion is prématuré, contending that a plaintiff is 
not allowed to erïter the record before the first day of next term , except 
by leave of the court, and then only for the purpose of moving for a pro- 
visional remedy. After removal, however, the state court is without jur- 
isdietion, and if the defendant's objections were sound, she might, by mère 
inaction, leave the case stranded for six months between the state and 
fédéral jurisdictions, and, in the mèanwhile, lock her adversary out of 
both courts. Such a practice would be intolérable, and has been pro- 
vided againstby rule of this circuit, adopted October 1, 1883, and still 
in force, as foUows: 

"When a cause has beenremoved from a state court, either party may forth- 
with cause a copy of the record to be filed in this court, and thereupon may 
notice the cause for trial in this court, although the term has commenced, 
and, upon flling a note of issue, may place the cause upon the calander as of 
the date when the record was filed. Such cause will not be placed upon the 
calendar until flve days after the flling of the note of issue. When the cause 
has been duly noticed for trial in the state court before removal, no new notice 
of trial in this court wiil be required, but the party flling the note of issue 
shall, on the day of flling the same, serve notice thereof on the adverse party." 

Second. The défendant further objects that the pétition only can be 
considered on this motion; it and the bond being the only papers entered. 
This is also a dilatory objection. If the plaintiff shows conclusively that 
the suit is one which, under the acts of congress, does not properly in- 
volve a dispute within the jurisdiction of the circuit court, that court 
will, when it so appears, remand the case to the state court. Ayres v. 
Wiswall, 112 U. S. 187, 5 Sup. Ct. Rep. 90. There is no good reason 
why the time of the litigants and of the court should be wasted in going 
through the preliminary steps of a litigation, if it is one of which the 
court will disclaim jurisdiction as soon as it sees the complaint. More- 
over, there is hère no dispute of fact, such as appeared in the cases cited 
in support of this objection. The complaint and the pétition are in ac- 
cord, so far as they set forth the facts out of which the controversy 
arises, and disclose the citizenship of the parties. The authorities which 
hold that the pétition is for the purpose of a motion to remand to be 
considered as true, do not apply to such averments therein as are merely 
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conclusions oif.law. A défendant cannot make his cause removafble 
merely by asserting in his pétition that it is. The preliminary objec- 
tions being thus disposed of, the merits of the motion to remand may be 
considered. ' 

The plaintiff insista that this isnota removable cause, because it is 
brought under a spécial statute, which is part of the probate System of 
the state of New York; citing Èeed v. Reed, Bl Fed, Rep. 49. He also 
claims that the défendants Weber and others (plaintiff's grantees) are 
necessary parties, and must be ranged on his side of the controversy; 
that when the parties to the suit are so arranged, it will be found that 
there are citizens of New York state on bath sides of the controversy. 
The first of thèse points need not be decided; the other is considered in- 
cidentally hereafter. 

The statu te of 1887 has made a material change in the law. It pro- 
vides that "any suit of a civil nature, other than such :as involve a féd- 
éral question or conflicting grants of two or more states, at law or equity, 
of which the circuit courts of the United States are giyen jurisdiction by 
the preceding [first] section, * f(... * brought iiji any state court, raay 
beremoved * *. * by the défendant or défendants therein, ôang'tton- 
residerds ofihat state." Under the removal act of 1875, the plaintiff or 
défendant mightremove the cause, and irrespective of his individual 
résidence, The removing défendant, Laura V. Appleton, is a citizen and 
résident of the state of New York, and, under the clause just cited, is 
npt authprized to remove the suit. She claims, however, that by the 
sentence in the statute of 1887 (section 2) which immediately follows,, a 
diifferent elass of litigation is proyided ,for, in which removal by a rési- 
dent is authorized;: The sentence referred to is as folio ws: 

"And whén, in any Suit mentioned in this aection, there Shall be a coritrc 
verây whifi>i iii wholly between cïtizena of différent statés, and which caii be 
fully determined as between them, then eithet one or more of the défendants 
aûtuâlly Interested In such controversy may remoVe said suit into Ihe circuit 
court of the Urlited States for the proper district." 

The défendant contends, as the effect of this sentence, that the only 
restriction now laid upon the right of removftl of separable controversies 
is that the rnotion must be made by a defmdant, and that the restriction 
as to non-residents does not apply. See Tdegraph Go. v. Brown, ante, 
33T. In other words, that congre$s has provided that a person sued 
in the courts bf his own state shall not, in the absence of a fédéral 
question or conflicting state grants, remove his cause into the circuit 
court, except when there may chance, to be other parties to the action 
between whom and his adversary there may be some controversy separa- 
ble from his owQ. Even if it be conceded that this construction is a 
Sound one, (and this opinion is notto be taken aspassing upon thftt 
question,) the défendant in this suit canuot avail of its benefits. 
■- :The defendant's main reliance is on .Bamey v.Latham, 103 U. S. 205, 
(1880,) in which there was construed a clause similar to the one cited, 
and kuown as the second clause of section 2 of the act of 1875, as; fol- 
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"And when inariy suit therô shall be a controv'ersy which îs wholly be- 
tWeen citizens of difflerént states, and which can be fully determined as be- 
tween tiiem, tben eitfier one, ar more of the plaintiffs or défendants, actually 
interested in ^ucji çontroversy, may rempve said suit into the circuit court of 
the United States for the proper district."" 

The court, in -Barney v. Latham, fôund thatthere "waa more thart one 
controversy in the suit" before it, and that as to thaf'entirely separate 
controversy, * * * with which the défendant in the other contro- 
versy had lie necessary connection," the citizenship of the parties to it 
.was such as toi warrant removal. The facts shown in that casé were sub- 
stantially thèse, (omitting ail mention of minor détails, such as changes 
of interest by death ot otherwise:) Latham and six associâtes built a 
railroad under an agreement by which, in considération of its constrdc- 
tion, the railroad company engaged to transfer to them the lands which 
it might receive from time to time as grants from the state. To the ex- 
pansé of construction Latham contributed one thirty-seventh, becoming 
thus entitled to one thirty-seventh of the land and ils proceeds. The 
five other associâtes siibsequently created a -land company, to which the 
railroad company eonveyed the greater partof the lands, and which œan- 
aged and sold the same. Prior to-.the création of the land company, 
there had been sales of which Latham's five associâtes received the pro- 
ceeds. Latham sued the land company, praying to be adjudgëd the 
owner of his share of thè unsold lands, and to h,ave a^ accounting for 
bis share of the proceeds of sales already made-by the land company. 
He did notstop there, however, butalso sued his five associâtes for an 
accounting as to the proceeds of suc|i sales as they had made before the 
land company was formed. The court held that thèse were causes of ac- 
tion which, under the settled rules of pleadlng, need not hâve been uhited 
in one suit, ând that there was a separable controversy. Since this dé- 
cision, the second clause of the act, or section 2 of the act of 1872, ha* 
been repeatedly before the suprême court. In no cause, however, has 
that court found the facts such as to warrant the holding that therè was 
a separable controversy in the particular case, while it has affirmed and 
repeatedly reaffirmed the proposition that, to entitle a party to removal 
under that clause, there mùst exist in such suit a separate and distinct 
cause of action ; that the case mu st be one capable of séparation into parts . 
Ayersv. Chicago, 101 U. S. 184; Blakev. McKim, 103 U. S. 336; Hydf- 
V. Ruhle, 104 U. S. 407; (hrhin v.VmBnmi, 105 U. S. 576; Fraser v. 
Jenniêon, 106 U. S. 191, 1 Sup. Ct. Rep. 171; Winchester v. Loud, 108 U. 
S. 130, 2 Sup. Ct. Rep. 311; Shainwald v. Lewis, 108 U. S. 158, 2 Sup. 
Ct. Rep. 385; Ayres v. Wiswall, 112 U. S. 187, 5 Sup. Ct. Rep. 90; Rail- 
road Co. V. Jde, 114U. S. 52, 5 Sup. Ct. Rep. 735; Railroad Go. v. Wil- 
8on, 114 U. S. 60, 5 Sup. Ct. Rep. 738; Fine v. Tvedt, 115 U. S. 41, 5 
Sup. Ct. Rep. 1034, 1161; Onmip v. fhurber, 115 U. S. 56, 5 Sup. Ct. 
Rep. Il64; Insurance Go. v^ ffvmtington, 117 U. S. 280, 6 Sup. Ct. Rep. 
733; Ladâlyv.Hwitingtm, 121 U. S. 179, 7 Sup. Ct. Rep. 855; Hedge 
Gô.v. FuUer,i22 U. S. 535, 7 Sup. Ob. Rep. 1265; Mning Go:v. Canal 
Od.yllS U. S. 264, 6 Sup. et. Rep. 1034; LiuUv.Oibbs, 118 U. S. 596, 
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7 Snp. et. Rep. 32; Broohv. Ciari, 119 U. S. 502, 7 Sup. Ct. Rep. 301. 

Viewed in the Hght of thèse décisions, this suit présents no such dis- 
tinct and separable causes of action aS werô found in Bamey v. Latkam. 
There is hère but a single eontroversy, viz. : Is the will of John Ander- 
son valid as a will of real estate? and its character is not changed merely 
by rearranging the pa,rties to it. It does not become separable into parts 
because some of the défendants are interested jointly, and others are in- 
terested severally,:in its détermination. There may be a eontroversy as 
to its validity be.tween any one of the plaintifiPs grantees and the heirs 
at law; but such eontroversy is, in ail respects, identical with the on? 
between the plaintiff and the heirs at law. 

The eontroversy hère is not separable, under the décisions, and the mo- 
tion to reinand is therefore granted.: 



Wellee V. J. B. Pacb Tobacco Co. and others. 
(Circuit Oouri, 8. D. JVeU) York. December 14, 1887.) 

1. EEMOTAii OF Causes — Citizenship— Act of Maech 3, 1887. 

Under the açt of congress March 8, 1887, § 3, providing that a suit brought 
in any state court, wherein the eontroversy is between citizens of différent 
States, and the amount in dispute exceeds, exclusive of interest and costs, the 
sum of $2,000,. "may be removed to the circuit court of the United States for 
the proper district by the défendant or défendants theiein, beingnon-residents 
of that staté, "■ défendants who are résidents of the state in which suit is 
brought cannot remove the cause, though plaintiff is a résident of another 
state. 1 

2, Samb— Citizenship— AcT of March 8, 1887— Separable Conteovbrst. 

Action was brought by a non-resident assignée of an însolvent debtor to 
compel the assignment, by a corporation, of stock belonging to the debtor. 
Purchasers at a sale on exécution levipd on the stock subséquent to the debt- 
or's assîgninent, intervened, were made parties défendant, and asked for a re- 
moVal of the cause as to them, under act of congress March 3, 1887, § 2, pro- 
viding that, "when there shall be a eontroversy which is wholly between citi- 
zens of différent states, and which can be fully determined as between thein. 
then either one or more of the défendants mày remove said suit, " etc. Ileïd 
that, the cause of intervenors being inséparable from that of the corporation, 
it could not be removed. 

Reynolds & ffarrison, for plaintiff. 
North, Ward & Wagstaff, for défendants. 

Lacombe, J. The plaintiff, a résident and citizen of Calîfomia, is, 
under decree of a California court, the receiver of the late firm of Esberg, 
Bachman & Go. AU the défendants are citizens and résidents of New 
York. The firm of which plaintiff is receiver held and owned 273 shares 
of stock of the J, B. Face Tobacco Company. The original çertificate of 
stock is now held by plaintiff, with an assignment andpower of nttor- 
ney from the assigner. He brought this action in the state court ^gainst 
the eompany, as sole défendant, to compel the transfer of theae ahares 
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upon its books, and the issuing of a new.certificate to himself as receiver. 
The assignment was made in October, 1885, and the suit was begun in 
1886. After a trial, but before judgment was entered, the défendant 
Demuth & Co.applied to the court as intervenors, and, on their motion, 
the trial was set aside, and plaintiÊF ordered to bring them in. There- 
after he amendéd'his summons and complaint, making Demuth & Co. 
and Scholle Bros. co-d«fendants with the Company. The relation of 
thèse latter défendants to the subject-matter of the controversy is as fol- 
lows: Subsequently to the assignment to plaintifï, separate attachments 
were sued out by the défendant firms against two of the plaintifPs as- 
signors, and levied on the stock by filing notices with the company. 
Demuth & Co. prosecuted their suit to judgment, and bought in the in- 
terest of défendants theréin when the stock was sold by the sheriff ùnder 
exécution. Subsequently Demuth & Co. brought an action in the su- 
prême court of this state to compel the J. B. Pace Company to transfer 
the stock to them on the books of the company. They obtained judgment 
therein, the transfer bas been made, and certificates thereof issued to 
them by the company. The défendants, Demuth & Co., and Scholle 
Bros, bave removed this suit into this court, and a motion is now made 
by the plaintiff to remand the same. 

The case is governed by the act of March, 1887, which was passed 
before the intervenors appeared. The second clause of the second section 
of this act (which deals with suits not concerned with fédéral questions, 
or the conflicting grants of différent states) bas materially changed the 
law permitting rèmovals. The clause is as foUows: 

" Any other suit of a civil nature, at law or in equity, of which the circuit 
courts of the United States are given iurisdiction by the preceding section, 
[i. e.,m which there shall be a controversy between citizens of différent states, 
in which the matter ia dispute exceeds, exclusive of interest and costs, the 
sum of two thousand dollars,] and which are now pending, or which may 
hereafter be brought, in any state court, may be removed into the circuit 
court o£ the United States for the proper district by the amendant or défend- 
ants therein, being non-residents of that state." 

Prior to the passage of this act, removal could be had in this dass of 
cases by either plaintiff or défendant, and irrespective of résidence. As 
ail the défendants in this suit are résidents of New York this clause 
gives them no right to a removal. 

It is claimed by them, however, that the défendants other than the 
company may remove under the next succeeding clause of the act, which 
is as follows: 

"And when, in any suit mentioned in this section, there shall be a contro- 
versy which is wholly between citizens of différent states, and which can be 
fuUy determined as between tliem, then either one or m&re of the défendants 
actually interested in such controversy may remove said suit into the circuit 
court of the United States for the proper district." 

Whether or not -the défendant who may move under this clause must 
be a non-resident of the state in whose court he is sued, need not be de- 
termined on this motion. However it may be interpreted, it certainly 
was never intended to provide for precisely the same class of suits as arc 
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âlready coyèred by the second clause of the section. The portion of the 
section last quoted (which, with a single changeais textually the same 
as the last clause of section 2 in the removal àct of 1875) is in éiffect a 
saving , clause. When, upôp àrranging parties to auy suit according to 
their interésts, ,citizens of the same state are found on both sides of a lit- 
igàtibn, a remoyal cànnot brdinarily be had, because, under the décis- 
ions, the éontrpvefsy (bir controyersary) h not between citizens of différent 
states. The èfiect of the, clause last above quoted is to provide that in those 
cases à defebdànt or défendants' may nevertheless remove, upon showing 
'that tbere is in the suit a contre versy which is wholly between such de- 
fendant or défendants on the one side, and citizens of other states on the 
other., Uhdèr the décisions, moreover, this "cohtroversy in a suit" must 
be separàble; that is to say, there must be, in such suit, a separate and 
distinct cause oraction, and the case must be ohe capable of séparation 
into parts. The clause last quoted has been many times considered by 
the suprême court, but its décisions will bè searched in vain for a single 
instance where it has been applied to à casé in which ail the plaintiffs are 
citizens of one state, and ail the défendants citizens of another. Barney 
V. Latham, 103 U. S. 205; Blakev. McKim, Id. 336; Harter v. Kemochan, 
Id. 662; Hyde v. Ruble, 104 U. S. 407; Corbin v. Van Bnmt, 105 U. S. 
576. m-aser v. Jennison, 106 U. S. 191, 1 Sup. Ct. Rep. 171; Winches- 
ter v. Loud, 108 U. S. 130, 2 Sup. Ct. Rep. 311; Shainwddv. Leim, 108 
U. S. 158, 2 Sup. et. Rep. 385; Cable v. EUis, 110 U. S. 389, 4 Sup. Ct. 
Rep. 85; Ayersv. Wiswdl, 112 U. S. 187, 5 Sùp. Ct. Rep. 90; Railroad 
v.Ide, 114 U. S. 52, 5 Sup. Ût.Rep. 735; RaUroadv. Wihon, 114 U. S. 
éO, 5 Sup. Ct. Pep. 738; Ptnev.Tvedt,. 115 U. S. 41, 5 Sup. Ct. Rep. 
1034, 1161J Ormipv. Thurber, 115 U. S. 56, 5 Sup.Ct. Rep. 1154; Starin 
V. New York, 115 U. S. 248, 6 Sup. Ct. Rep. 28'; Sbane v. Andersm, 117 
U. S. ^75, 6 Sup. Ct. Rep. 730; Imurance (h. v. Huntington, 117 U. S. 
280, 6 Sup. Ct. Rep. 733; Band v. Walker, 117 U. S. 340, 6 Sup. Ct. 
Rep. 769; Core v. Vinal, 117 U. S. 347, 6 Sup. Ct. Rep. 767; Mining Co. 
V. Canal Go:, 118 U. S. 264, 6 Sup. Ct. Rep. 1034; Little v. Gibbs, 118 
U. S. 596, 7 Sup. Ct. Rep. 32; Brook v. Cl^rk, 119 U. S. 502, 7 Sup. 
et. Rep. 301; Laidly v. Huntington, 121 U. S. 179, 7 Sup. a. Rep. 855; 
Transportation Co. v. Seeligsm,, 122U.S. 519, 7 Sup. Ct. Rep. 1261; Hedge 
Ch. V. FuMer, 122 tJ. S. 635, 7 Stïp. Ct Rep. 1265. 

The suit in 'this case is clearly within the class coVered by the second 
clause, as a suit in which there is a controversy between citizens of dif- 
férent states; and, even if the citizenship of the parties were suèh as 
to make the provisions of the tbird clause of the act of 1887 applicable, 
thé suit does no^, under the décision, présent separate and distinct causes 
of action, and is not one capable of séparation into parts. 
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Davm V. Kansas City, S. & M. R. Co. 

(OïrcMÛ Cburt, TT. D. Tennesiee. December 14, 1887.) 

JoKisDiCîTiON— AiioUNT uf CohtrovUbst— AcT oi" Mabch 8, 1887— Amendmknt 

OF THB DmCLAkÀTlON. 

In an action for damages to propertv by a railroad Company occapying a 
Street, the ad cUtmnum of th.© writ and déclaration was laid at $1,500 in ignor- 
ance of the new act of congress of March 3, 1887, increasing tlie minimum 
limit of the jùrisdi'iition to $3,000; but, on motion to dismiss, the plaintifl asked 
leave to amend.by increasing the ad damnum. Beld, that the amendment 
shoold be allQwed, since it did not satisfactorily appear from the nature of 
the case, atid'the clrcumstances shown, that the damages were not in fact 
larder than the original claim. It ig only when the court can plainly see that 
its jurisdiotion is beingfrauduleutly invoked that it will deny the amendment 
ordismiBS the cause. 

W. M. Randdph, {or jplamtàS. 

0. Et. Trimik, (J. M. Qreer, with him,)for défendant. 

Hammond, J. The motion to dismiss for want of jurisdiction is based 
on the fact that the ad dçmvnvim in the writ and déclaration is less than 
$2,000, the amount fixed as the minimum limit of our jurisdiction by 
the act of March 3, 1887, c. 373, (24 St. 552,) the suit having been 
commenced a few days after that act was passed, evidently in ignorance, 
of the changes made by it. The plaintifif moves to amend the writ apd 
déclaration by increasing tibe ad damnwm, to $2,500, but this motion the 
d,efendant resists, on the; ground that it is manifestly made to give the 
court a fictitious jurisdiction. 

By the Revised Statutes, (sections 948 and 954,) the power and duty 
of the courts to allow amendments most liberally has been long estab- 
lished, and no practice is more gênerons in that regard than that of our 
fédéral courts. In one case, the ad damnwm was amended, after verdict, 
to include .damages given by the jury, which were larger than the sum 
claimed by the writ and déclaration. EU,ing v. OampbeU, 5 Blatchf, 183. 
If the faclitious circumstance of the passing of this new act of congress a 
few days before the suit, was brought did not exist.in this case, no résist- 
ance to this motion would be thought of by the défendant; and the po- 
sition that the plaintiff should show, by affidavit or other proof, that he 
had reasonable grounds for a larger estimate of his damages than he made 
when the suit was brought, would not be taken, for it is certain that 
neither in the state practice, nor our own, has that ever been required on 
a motion to amend the ad davmum in a case where the cause of action 
was like this. , The plaintiff has a right to claim what damages he pleases, 
either when he institutes his suit, or afterwards by amendment, and I 
cannot think that this adventitious circumstance of a change in the 
amount of our jurisdiction can at ail in^uence that right. There is a 
strong suspicion, no doubt, that he wishes to make the change to meet 
thç requirements pf the new act of congreçë; and that may be the fact: 
yet we do not know that it is a fact, and in the very nature of the case 
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it may be that his damages are really larger than $2,000, instead of bfr 
ing only $1,500, as hé at first laid th'ém in his writ. We cannot judi- 
cially know that he is acting fraudulently to give us jurisdiction, rather 
than that he is acting honestly to correct a former error of judgment, 
and this is wha.t the contention against tbe motion means. 

Indéed, where our jurisdiction dépends on the amount in dispute, and 
the cause of action is one in which, from its nature, the plaintiff is at 
liberty to lay what damages he pleases, as in libel, slander, or other, inju- 
ries to persop ior property , I am not prepared to say that he may not delib- 
erately overestimate them in orderto give a partieular court jurisdiction. 
It has been held that one may deliberately move into another state, and 
acquire a diverse citizenship,^in order ta give the United States courts 
jurisdiction of his cause of action; and I hâve heard, when at the bar, 
one eminent circuit judge, now deceased, say from the bench that such 
conduct mightbe "an exhibition of both good taste andgood judgment" 
by the party to a suit. And se it might be, if the party's conduct were 
reversed to give a state court jurisdiction. Rightfully, he has his choice. 
Thèse courts cannot, at least, treat it as conclusive évidence of a fraudu- 
lent intent for a plaintiff to increase his estimate of the damages to his 
person or property a few hundred dollars, that he may invoke their juris- 
diction, where the amount that a jury may give is so uncertain, and the 
estimate so entirely within his own control. The Revised Statutes, by 
section 968,' whi,ch strangely seems not to hâve been conformed to the 
new act of cohgress, provide a remedy against any overestimate by the 
déniai of costs where the recovery is less than $500. I do not see that 
the courts hâve power to impose any additional penalties or restrictions 
by refusing amendments in a case like this. 

The cases of Boioman v. Railroad Go., 115 U. S. 611, 6 Sup. Ct. 
Rep. 192, and Eartogv. Memory, 116 U. S. 588, 6 Sup. Ct. Rep. 521, 
(cited by defendant's counsel,) hâve no application hère. The first was 
a suit for damages against a common carrier for refusing to carry 1,000 
kegs of béer, and the damages, necessarily limited to the value of thé 
béer, were at first stated to be $1,200 in the writ and déclaration; and 
froni the nature of the cause of action, and the facts on which it was 
based, appearing in the case, it was apparent that the increase by the 
amendmeht was colorable, and that the real amount in dispute was less 
than the jurisdiction. The second only establishes a well-recognized 
rule that courts will not allow their jurisdiction to be collusiyely im- 
posed upon, and will direct an inquiry into the facts. So, in Lee v. Wat- 
son, 1 Wall. 837, it appeared, after trial as well as before, that the 
amendment to the déclaration claimed more th'an the actual amount 
in dispute, and was therefore colorable; for it is well settled by thèse 
and ail the cases that where such fact appears the court has no juris- 
diction, 

The trouble hère is that no such showing is made. It is an action for 
damages to the plaintiff's property for laying a railroad track in the street 
upon which the property is situated. The measure of damages, as we 
hold in sinàilar cases, is the différence in value between the property 
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with the obstructions to plaintifif's right of access to his property, and 
without the obstructions. The déclaration describes the lot by mates 
and bounds, and its situation in the city of Memphis, but nothing in 
the averments or elsewhere shows the value of the lot or anything from 
which it may be fairly inferred or by judicial knowledge fairly deter- 
mined; nor does any fact appear to show the extent of the injury except 
alone the original claim that it was the sum of $1,500. On an applica- 
tion to amend this averraent, we are asked to hold the plaintiff to that 
claim, in order to defeat the jurisdiction. If we could see conclusively 
from the facts showing the cause of action that the damages sustained 
are less than $2,000, or if we could fairly infer from the original claim 
in the writ and déclaration that they are less, we should refuse this amend- 
ment, no doubt. But it certainly does not conclusively appear that the 
damages are less, and they may be more; nor is it a fair inference from 
the circumstances that the plaintifPs original estimate was correct, and 
that it should preclude him from claiming that the damages are more. 
The différence between the amount of $1 ,500, which he originally claimed, 
and the limit of the jurisdiction, is only $500; and in a case of damages 
to property, like this in controversy, that small sum does not fairly in- 
dicate a fraud upon the jurisdiction such as appeared in the adjudicated 
cases already referred to, and which might be conslderably increased by 
other citations. None of the cases go as far as we are asked to go hère 
in refusing an amendment which is, to say the most of it, suspicions only 
under circumstances quite extraneous to the plaintifif's case, and not 
otherwise suspicious at ail. 

The motion to amend is allowed, and the motion to dismiss for want 
of jurisdiction is disallowed. 



Norton and others v. European & N. A. Ey. and others. 

(Circuit Court, D. Maine. November 8, 1887.) 

Courts— FEDERAI, Jubisdiction— Citizbnship— Bbal Parties m Intehbst. 

F. P., a citizen of Maine, being involved in litigation witli a rallroad cor- 
poration of that State, got control of a large number of its second mortgage 
bonds by agreeing with. the holders to stand the expense of ail litigation nec- 
essary for their collection, half of what was realized to go to the holders, and, 
if nothing came of the matter, the bonds to be returned. N., a Massachusetts 
lawyer, engaged to carry on the suit in his own name on a contingent f ee of 
50 per cent, if a certain number of the bonds were secured and assigned to 
him in form, ont and ont, but really as collatéral. F. P. negotiated the pur- 
chase of the small number required to make up the necessary amount in the 
name of his brother, E. P., also a citizen of Massachusetts. The bonds were 
then ail transferred to E. P. absolutely, and he and P. P. closed the indicated 
arrangement with N. The suit, which was a bill to redeem from the fore- 
closure of the flrst mortgage, was brought in Maine in N.'s name, and E. P. 
subsequently intervened. Peuding the suit, E. P., with the consent of his 
brother, who had in the mean time sold some of the bonds, assumed ail lia- 
bility for future expenses, and settled withK. by a bona fide transfer of part 
of the bonds. Heid, that P. P. was the real party in interest, the transfers 
v.32F.no.l4— 55 
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from him being colorable merely, within the meaning of the act of March 3, 
1875, and that the suit should be dismissed, the actual plaintifl and tiie de- 
fendant belng both résidents of Maine. 

In Equity. 

Wm. L. Putnam, C. P. Stetson, and Drummond <fc Drummond, for re- 
spondents. 

W. F. Lwni, Alexander McMickal, and H. D. Hadhck, for Marcus P. 
Norton. 

Warrm <fc Brandeis, for E. B. Pillsbury. 

CoLT, J. This suit is brought by Marcus P. Norton on behalf of him- 
self and of ail other bondholders of the Consolidated European & North 
American Railway, to redeem the portion of its railroad and' property 
lying within the state of Maine from a foreclosure under a trust deed 
executed by the European & North American Railway. The European 
& North American Railway was duly organized under the laws of the 
state of Maine in 1850, for the purpose of constructing a railroad from 
the city of Bangor to the eastern boundary of the state, to connect there 
with a road to be constructed to St. Johns, New Brunswick. For the 
purpose of raising funds, the company on March 1, 1869, executed a 
deed of trust of au. its property to J. Edgar Thompson and Hannibal 
Hamlin, to secure an issue of $2,000,000 of its bonds. The property 
covered by this instrument included the lands which had been granted 
to the company by the state of Maine. 

The NeW Brunswick Company was oi^anized as a corporation under 
the laws of the province of New Brunswick in 1864. From the opening 
of the road for traffic in 1871, until the latter part of 1872, each com- 
pany operated separately the railroad owned by it. Then by agreement 
the roads were Consolidated under the name of the Consolidated Euro- 
pean & North American Railway Company. On December 5, 1872, 
the Consolidated company executed a deed of trust of ail its property to 
Benjamin E. Smith and Samuel P. Hersey, trustées, as a security for a 
proposed issue of $6,000,000 of bonds. The deed provided that $5,000,- 
000 of the bonds should be set apart for the rédemption of the bonds is- 
sued by the two companies before their consolidation, and that the re- 
maining $1,000,000 should be used by the Consolidated company for 
equipment and improvement of the road, and to pay the floating debt. 
None of the $5,000,000 of bonds were issued, but the remaining $1,000,- 
000 were duly issued and sold or pledged by the Consolidated company. 
The consolidatedi company failed in June, 1875, and the interest on 
its bonds was defaulted. In October, 1875, Benjamin E. Smith, sur- 
viving trustée for the holders of thèse bonds, took possession of the 
company and operated the railroad. On October 2, 1876, Smith sur- 
rendered possession of the road to Hannibal Hamlin and William B. 
Hayford, trustées under the prior mortgage; Hayford having been ap- 
pointed trustée on the death of J. Edgar Thompson. Thèse trustées re- 
mained in possession until October, 1880, when the bondholders under 
this mortgage, daiming that the foreclosure was perfected under the stata 
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statute, a new corporation waaorgaiiized, and assumed the name of the 
European & North American Railway, and operated the road until Sep- 
tember, 1882, when it was leased to the Maine Central Railroad. In 
November, 1882, this suit was brought by Marcus P. Norton, a citizen 
of Massachusetts, on behalf of himself and other bondholders of the Con- 
solidated Company, against the Consolidated European & North American 
Rail wa,y Company, the European & North American Railway, Hannibal 
Hamlin and William B. Hayford, trustées, the Maine Central Railroad 
Company, Edward Cushing, trustée, and Noah Woods, citizens of Maine, 
and Benjamin E. Smith, trustée, a citizen of Ohio. 

The Mil prays (1) that the lease to the Maine Central Railroad Com- 
pany be set aside; (2) that the organization of the European & North 
American Railway be declared null and void; (3) that the complainant, 
on behalf of himself and other bondholders of the Consolidated company, 
be allowed to redeem the property from the pretended foreclosure by 
Hannibal Hamlin and Hayford; and for incidental relief. 

The complainant Norton allèges, as a reason for bringing the suit in 
his own name, that Smith has so conducted himself in the administra- 
tion of the trust as to make a request upon him both nugatory and dan- 
gerous, and that Edward Cushing, his co-trustee, though duly requested 
to institute proceedings, has declined to do so, or to allow his name to 
be used for the purpose. 

On December 17, 1883, after the cause was at issue, but before any 
testimony had been taken, Edward B. Pillsbury, a citizen of Massachu- 
setts, was permitted to intervene and become a party complainant. 
Pillsbury claims to be the owner of a large number of the bonds of the Con- 
solidated company, and he has deposited 125 bonds in court. He con- 
tends that the Consolidated company are entitled to redeem from the 
foreclosure of Hamlin and Hayford, trustées, on two grounds: (1) Be- 
cause the statutory provisions for the foreclosure of railroad mortgages 
which were pursued by the trustées are inapplicable to the deed of trust 
under which they acted, and hence the proceedings are void; (2) be- 
cause even if the foreclosure proceedings were regular and lawful, still 
in equity they are not binding upon the bondholders of the Consolidated 
company by reason of the collusion between Benjamin E. Smith, trustée, 
and Hamlin and Hayford, trustées. 

The bill was taken pro confessa as against the Consolidated company, 
Edward Cushing and Benjamin E. Smith. The other respondents deny 
that the provisions of the Maine statute were inapplicable; deny the al- 
leged collusion between Smith, trustée, and Hamlin and Hayford, trus 
tees; deny the validity of the consolidation of the Maine and Ne\i 
Brunswick companies, and of the mortgage of the Consolidated company j 
deny that Smith's conduct has been such as to dispense with the neces- 
sity of applying to him before commencing proceedings. They furthei 
assert that the çomplainants bave been guilty of lâches, and they ques- 
tion the right of çomplainants to bring this suit. 

The first question that arises upon the state of facts disolosed by the 
évidence ia whether this court has jurisdiction to entertain this suit. 
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The complaînant Norton allèges in the bill that he has purchased for a 
valuable considération, and now owns, 400 Consolidated bonds. Ed- 
ward B. Kllsbury allèges in bis pétition tbat at the time of the institu- 
tion of this suit he was the owner of 125 of thèse bonds. Let us exam- 
ine the évidence in support of thèse allégations. P. A. H. Pillsbury, 
an elder brother of Edward, was, in June, 1875, a member of the firm 
of Haynes & Pillsbury, hardware merchants of Bangor, Maine. At 
this time the Consolidated Company owed the firm $3,000 for railway 
supplies, and in the early part of 1877 they brought suit against the 
Company and attached certain roUing stock. Subsequently Hamlin and 
Hayford, trustées, replevied part of the stock, and brought suit against 
the sheriff for the balance of the property not replevied. Smith, the 
trustée of the Consolidated company, also brought suit against the sher- 
iff for this stock. Thèse last suits were likewise defended by Pillsbury. 
He testifies that he commenced, under the advice of his counsel in the 
replevin suits, to buy the bonds ofthe consolidated company in Febru- 
ary, 1878. The first contract for the purchase of bonds appears to hâve 
been made February 20, 1878, and is as follows: 

"Whereas, John J. Haley la the owner of one hundred and eighty-nine 
bonds of the Consolidated Euçopean & North American Eallway Company, 
of one thousand dollars eaeh; and whereas, a suit In equity is pending at Ban- 
gor, in the state of Maine, from whlch It is suppoaed that the holders of the 
bonds of said consolidated company may dérive some portion of the amount 
due thereon; and whereas, James H. Haynes and Frederick A. Pillsbury, 
partners, under the flrm rtame of Haynes & Pillsbury, propose to purcl^ase 
and hold a large number of said bonds, and to endeavor to collect the sàme; 
and whereas, they hâve purchased said bonds of said Haley in the manner and 
for thepurposes hereinafter set for th, and havepaid himthe sum of one thou- 
sand dollars: now, therefore, the said Haynes & Pillsbury, in considération 
of the promises, further agrée with said Haley as follows, viz.: They will 
make every reasonable effort to procure the payment of the bonds of said con- 
solidated railroad company in said suit, or by other proceedings in court or oth- 
erwise, and they will employ Henry W. Paine, or otlier equally good counsel, 
to prosecute such suits, and will pay ail the expenses of sueh suits or other 
proceedings, so that no partthereof shallbe chargeable to said Haley; and out 
of the flrst proceeds of such suits or other proceedings, or negotiations applica- 
ble to the payment of bonds of said consolidated railroad, held or owned by 
said Haynes & Pillsbury, they hereby covenant and agrée to pay said Haley 
the further sum of six thousand ($6,000) dollars, if said proceeds shall amount 
to so much, or if not then they agrée to pay to said Haley the whole of said 
proceeds; meaning to give to said Haley the right to six thousand dollars, in 
préférence to any other claims upon proceeds of ail bonds of said Consolidated 
European & ITorth American Kailway Company, held or owned by said Haynes 
& Pillsbury. If said Haynes & Pillsbury fail to collect anything on account 
of said consolidated railroad bonds, then the said one hundred and eighty-nine 
bonds are to be returned to said Haley, uniess it shall hâve been necessary, in 
the reasonable and proper prosecution of such suits or other proceedings for 
the collection of such bonds, to put said one hundred and eighty-nine bonds 
beyond the control of said Haynes & Pillsbury. If the said Haynes & Pills- 
bury shall negligently or willf ully fail to prosecute such suits and proceedings 
for the collection of said bonds, then the said one hundred and eighty-nine 
bonds are to be returned to said Haley, except as provided in the foregoing 
paragraph, and said Haynes & Pillsbury are also to pay to said Haley the sum 
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of twenty-five hnndred dollars, as liquidated damages for their breaeh of this 
agreement, and not as a penalty. 

"And we, J. 0. B. Darling and I. S. Johnson, of Bangor, Penobscot county, 
Maine, for the considération aforesaid, and in considération of one dollar to 
us paid by said Haley, do hereby join in this agreement as sureties for the 
faithful performance thereof by said Haynes & Pillsbury. 

"Witness our hands and seals this twentieth day of Februriry, A. D. 1878. 
[Signed] "Haynes & Pillsbuey, 

" J. 0. B. Bailey, 
"I. S. Johnson." 

Another contract was made Febmary 19, 1879, of the foUowing tenor: 

"Whereas, James Murray Kay, of St. John, N. B., is the représentative 
of the owners of two hundred and fifty (250) Consolidated European & North 
American Kailway Mortgage Bonds of one thousand ($1,000) dollars each; 
and whereas, Haynes, Pillsbury & Co., of Bangor, Me., hâve this day pur- 
chased of said James Murray Kay the said two hundred and fifty (250) Con- 
solidated E. & N. A. Ry. Bonds (schedule of the numbers of which are below) 
in the hianner and for the purpose hereinafter set forth, and hâve this day 
paid said Kay the sum of two hundred and flfty (250) dollars for the same: 
Now, tlierefore, the said Haynes, Pillsbury & Co., in considération of the 
premises, further agrée with the said Kay as follows: Haynes, Pillsbury & 
Co. to use their best efforts and employ the best of counsel to collect iipon 
said bonds, by suit or other proceedings in court, and of the amount so col- 
lected thereon one-half of the same to be paid by them to said Kay; said Kay 
not to be a party to the record, or his name in any way to be publlcly con- 
nected with the matter, nor responsible therefor. And we, J. 0. B. Darling 
and I. S. Johnson, of Bangor, Me., do hereby jointly and severally join in 
this agreement, as sureties for the payment to said Kay of the money collected 
as above stated. 

"Bangor, Me., February 19, 1879. 

"Signed, sealed, and delivered in présence of 

" ï. W. VosE to H. P. & Co. Haynes, Pillsbuey & Co. 

"Heney R. Snow to J. 0. B. D. I. S. Johnson. 

"Wm. E. Howaed to I. S. J. J. 0. B. Daeling." 

"Bangoe, Me., February 19, 1879. 
"J. Murray Eay-^m: (In sale, $250,000 Consolidated E. & jST. A. Ey. 
Mortgage Bonds.) Referring to the agreement made with you this day in 
the above matter, we désire hereby to state that,.in explanation and in ampli- 
fication of the wording of said mentioned agreement, we thereby and hereby 
ùndertake to hold you individually, and as agent for your principals, harm- 
less from aU loss, damage, or expense in any way which may, directly or in- 
directly, arise oui of the aforesaid mentioned agreement, to-wit, as to or from 
légal proceedings hitherto made and taken, or which may be undertaken, in 
regard to the foreclosure, or other steps taken in recovering under the said 
mortgage of which the above referred to bonds form part. 

" Yrs., faithfuUy, Haynes, Pillsbuey & Co." 

The other bonds acquired by F. A. H. Pillsbury were und,er agree- 
ments of similar character, except the purchase of 40 bonds from one 
Burrell. Thèse bonds, (exclusive of the Burrell purchase,) 700 in num- 
ber, were retained by him until the summer of 1882. In April, 1882, 
through negotiations carried on by him, his brother Edward, who now 
intervenes in this suit, acquired 50 bonds of the Impérial Bank of Lon- 
don, under the foUowing contract: 
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"Whereas', the Impérial Bank (Limited) of London, England, being the 
owner of flfty (50) Consolidated E. & N. A, Ey. Mort. Bonds of ($1,000) one 
thousand dollars eacb; and whereas, Edward B. Pillsbury, of Boston, Mass., 
U. S. A., haâ this day purchased of said Impérial Bank (Limited) of London, 
England, the said lifty (50) Consolidated E. &. if. A. Ky. Mortgage Bonds 
(of the nurabers per schedule attached below in the manner and for the pur- 
poses hereinafter set forth,) and has tliis day paid said Impérial Bank (Limited) 
of London, England, the sum of flfty dollars for the same: Now, therefore, 
the said E. B. Pillsbury, in considération of the premises, f urther agrées with 
the said Impérial Bank as follows: Said Pillsbury to use bis best efforts, and 
employ the best of counsel, to collect upon said bonds, by suit or otber pro- 
ceedings, in court or otherwlse; and of the gross amount so collected thereon, 
one-half of the saine to be paid by him to said Impérial Bank, said Impérial 
Bank not to be a party to the record, or its name in any way to be connected 
with the matter, nor responsible therefor. And we, Haynes, Pillsbury & Co., 
of Bangor, Me., Edward Cushing, of Oamden, Me-, and I. S. Johnson, of 
Bangor, Me., do hereby jointly and severally join in this agreement as parties 
for the payment to said Impérial Bank (Limited) of the money collected as 
above stated. 

"Boston, Mass., April 24, 1882. 

"The words ' Limited ' and ' gross ' interlined befoie signing; 

"Signed, sealed, and delivered in présence of 

"W. M. Smith to Edward B. Pillsbuet. 

" W. B. ATEB to Haynes, Pillsbuky & Co. 

"W. B. Ayer to Edward Cushing. 

" C. L. Batcheldee to I. S. Johnson. 

"Schedule of numbers of said bonds as follows: 951 to 1,000, inclusive, 
with coupons attached.. Edw. B. Pillsbury." 

It will be observed that this agreement is similar to the one F. A. H. 
Pillsbury made with Kay. It was about this time that the complain- 
ant Norton appears upon the scène. Edward B. Pillsbury testifies: 

"About the flrst of June, 1882, 1 learned from Haynes & Pillsbury that 
Marcus P. Norton, now one of the plaintifls in thèse causes, had made a prop- 
osition to them that he would undertake, at his own expense, to bring suits 
on the Consolidated bonds, provided they would deposit 750 or 800 of the bonds 
in Boston, as a basis of such suits. They did not possess that number, and 
proposed to me that I pool my 50 bonds with theirs, which should ail be de- 
posited in Boston, and an agreement made with Norton as above outlinèd. I 
assented, and we stood ready to make such an agreement and arrangement. 
Norton was dilatory in the matter, and nothing f urther was done by me until 
, the latter part of July, when F. A. H. Pillsbury began préparations to re- 
move permanently to California for domestic and other reasons. Ha3Ties & 
Pillsbury oflered to sell ail their bonds to me at what I considered a reason- 
able sum, and on reasonable terms, so that I might, if possible, make an ar- 
rangement with Norton. And this proposition 1 accepted. It should be un- 
derstood that neither Haynes & Pillsbury nor myself possessed a sufflcient 
number of bonds to make an independent arrangement with Norton on the 
terms he reçLuired. " 

In order that the proposition made by Norton might be carried out, 
F. A. H. Pillsbury sold to his brother 700 bonds, under the following 
agreement; 

"Boston, Mass., July 29, 1882. 
■ "For and in considération of seven hundred (700) Consolidated E. & N. A. 
Ey. Co. mortgage bonds of $1,000 each, with coupons attached, delivered and 
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sold to me this day by and through F. A. H. Pillsbury, of Bangor, Me., I 
hereby promise and agrée to pay to him the sum of one thousand ($1,000) dol- 
lars, within six months from date, with interest. For value received. 

"Edward B. Pillsbuet." 

Indorsed as follows: 

"Pay to Haynes & Pillsbuiy. F. A. H. Pillsbury. 

"Febr'uary 1, 1883. Rec'd two hundred (200) dollars on the within." 

"Boston, July 29, 1882. 

"To Haynes â; Pillsbury, Bangor, Me.: Eeferring to the seven hundred 
(700) Consolidated E. «& N. A. Ey. Co. mortgage bonds of $1,000 each, pur- 
chased of you this day, by and with my note of this date, on six months, for 
($1,000) one thousand dollars, I hereby further promise and agrée, in consid- 
ération of the promises, to assume and pay, and do hereby assume and agrée 
to pay, aiiy and ail expenses, salaries, etc., now due and incurred or hereafter 
incurred in the premises of the trusteeship (of said bonds) of co-trustee Cush- 
ing, of Camden, Maine, and of his authorized agents, Haynes & Pillsbury, of 
Bangor, Me., so soon as I shall be in funds from and by the auccessful termi- 
nation of any suit or suits on said bonds, or otherwise. 

"Edward B. Pillsbury." 

Indorsed as follows; 

"November 4, '82. Rec'd two thousand (2,000) dollars from E; B. Pills- 
bury, to be paid and applied as within stated, for him, in part liquidation of 
his within agréement. 

"February 1, 1883. Eec'd eight hundred (800) dollars from E. B. Pills- 
bury, for the purposes within stated, and to be paid and applied therefor, for 
him, in part liquidation of his within agréement." 

The foUowing is the agréement with Norton which led to the transfer 
of the 700 bonds from F. A. H. Pillsbury to his brother: 

"Mémorandum Proposition. 

"Boston, Mass., June 5, 1882. 
"In the matter of the ConsoUdated European & North American Eailway 
Company' s ' Bonds,' issued under and by the authority of the actof the légis- 
lature of the state of Maine, and by the act of the législature of the dominion 
of Canada, consolidated into one and a new company, (the old company knowrr 
as the • Maine Company,' also that known as the ' Brunswick Company.') I 
am willing, and I will undertake, at my own expense, in the money required, 
in carrying on any suit or suits, also for the services of proper counsel, say 
General B. F. Butler and Hon. B. Wadleigh, of Boston, to enforce payment 
of the said consolidated bonds, in f ull, including interest due, or that raay be 
due, if there be sufHcient property for that purpose, contained in that property 
named in the mortgage, by which said bonds are secured in Maine or [JTew] 
Brunswick; and for said expenses, labor, professional services for myself, 
also for said counsel, and ail other necessary expenses requiring the payment 
of money, willaccept one-half of said bonds in case at least $750,000 or $800,- 
000 thereof shall be set apart for payment as aforesaid, and will make no other 
or further charge for said expenses and professional work of myself or other 
said counsel. Said business to go into opération in the courts. If necessary, 
at once, or as soon thereàfter as the arrangement shall be made, and the same 
shall be pushed ahead without delay, as fast as the courts wiU allow the same 
tobedone; of course ail papers relating to the matter hère to befurnished 
me if in the power of the other party so to do. No compromise to be entered 
intounless aÛ the parties hereto agrée to the same and in writing. Said bonds 
to be held in the vaults of a responsible saf e deposit company in Boston, and not 
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to be delivered to either party until the same shall be agreed upon in writing 
under the agreement. In case nothing is recovered by the suit or other pro- 
ceedinga by said Norton, ail of said bonds to be delivered to said Pillsbury. 
[Signed] "Marcus P. Norton. 

"Dated thisftfth day ofJune, 1882.» 

Subsequently, just before Norton broughtthis suit, which was_ begun 
November 20, 1882, this additional agreement was entered into: 

"This article of an agreement made on this seventh day of November, A.. D. 
1882, by and between Marcus P. Norton, trustée, of the eity of Boston, In the 
commonwealth of Massachusetts, party of the first part, and Fred. A. H. 
Pillsbury, of the city of Bangor, in the state of Maine, and his brother Edward 
B. Pillsbury, of said city of Boston, party of the second part, witnesseth: that 
whereas, on the fifth day of June, A. D. 1882, and at said city of Boston, the 
said Marcus P. Norton, trustée, and said Pred. A. H. Pillsbury, made and 
entered into a mémorandum agreement in writing, dated on or about the said 
flfth day of June, A. D. 1882, a copy of which is hereto annexed, raarked *A,' 
and made a parthereof, while eacli of said persons hold an original in dupli- 
cate; now, therefore, in considération of the sum of one dollar paid to and re- 
ceived to the f uU satisfaction of said Norton, trustée, and said Pillsbury, and 
in further and other valuable considérations herein and hereby duly acknowl- 
edged by the parties hereto, the foUowing is now and hère made addition to 
said mémorandum agreement in writing, that is to say: 

"The said Pred. A. H. Pillsbury, and his brother Edward B. Pillsbury, and 
the said Norton, trustée, hâve this seventh day of November, A. D. 1882, duly 
deposited in a safe in the vault of ' ïhe Security Safe Vaults,' Equitable Build- 
ing, corner of Milk and Devonshire streets, in the said city of Boston, for the 
rental of which the said Norton, trustée, holds a receipt of the company own- 
ing said ' Security Safe Vaults,' dated Boston, November 6, 1882, (750) seven 
hundred and fifty bonds of the Consolidated European & North American 
Railway Company of ($1,000) one thousand dollars each, with coupons at- 
tached, and which are the flrst mortgage bonds of said railway company, and 
duly issued and delivered by said company as by law provided at the time of 
the date thereof, référence to which is hereby had for a more full description 
of the same and of each thereof. 

"The said Marcus P. Norton, trustée, is now preparing and is to bring and 
institute one, two, or more suits, if the same, in his judgment, shall become 
necessary, in order to carry out the said contract and agreement, usirig his 
name in the manner and form aflSxed hereto, in any of the courts of the 
United States of America having jurlsdiction to enforce and compel the pay- 
ment of said bonds and coupons thereto attached; and he, the said Marcus P. 
Norton, trustée, for himself, trustée, his heirs and lawful représentatives, 
hâve agreed in said ' Mémorandum Agreement ' ot the date aforesaid, and 
also now and hereby agrée and contract, to commence, carry on, and to pros- 
ecute any and ail of said suits to be so commenced on said bonds for their pay- 
ment, together with ail the coupons thereon, to a final décision and déter- 
mination and conclusion in the said courts, and as speedily and vigorousîy as is 
possible for him and his attorneys, and of counsel under his instruction, to 
do, in the exercise of good faith and sound discrétion and judgment to exer- 
cise, — ail of which is to be done at his own cost and expense, and of his said 
heirs and lawful représentatives, in case of his decease before the ânishing 
of said suit or suits, as the case may be ;. good counsel being employed by him 
for said suits, etc., and at his own expense as aforesaid, the same being also 
mentioned in said agreement of June 5, A. D. 1882. 

"The said Marcus P. Norton, trustée aforesaid, has paid for, and he la to 
continue to pay for, the use of said safe in said deposit vaults. No. 1,328, for 
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the safe-keeping of each of said bonds during the pendency of said suit or 
suits, as the case may be. 

"Except only for 'conditions broken' on the part of said Norton, trustée, 
the said (750) seven hundred and fifty bonds herein mentioned are to remain 
and continue to remain in said safe No. 1,328 until the final completion of 
and final adjustment of said suit or suits, as the case may be, unless Upon the 
mutualconsent of said Marcus P. Norton, trustée, by order in writing, and 
of the said Fred. A. H. Pillsbury and his said brother Edward B. Pillsbury, 
by order in writing, duly obtained and given in the présence of one or more 
witnesses. 

"TJppn the completion of said suit or suits, one-half (J) of the gross sum 
or amount adjudged, declared, or decreed as belonging to said (750) seven hun- 
dred and flfty bonds and coupons, or otherwise recovered on the same, is to 
be paid to said Pillsbury and his said brother, or their written order, and one- 
half (I) of the gross sum or amount so adjudged, declared, or decreed, of said 
bonds and coupons, is to be paid to said Marcus P. Norton, trustée, or his 
written order, as herein contracted and agreed to. 

"If nothing shall be thus recovered in said suit or suits, and upoh comple- 
tion and termination thereof by said Norton, trustée, or his heirs or légal 
représentatives in case of his decease, ail of said bonds and coupons are to be 
delivered to said Pillsbury and his said brother, or their written order, with- 
out claim or any hindrance thereafter. 

"For and only upon hereinbefore stated 'conditions broken,' it is hereby 
agreed by said Marcus P. Norton, trustée, that immediately thereafter the 
said Fred. A. H. Pillsbury and his said brother shall be èntitled to hâve and 
to know the combination of said safe No. 1,828, so as to enable said bonds, 
under said supposed circumstances, to be at once delivered to said Pillsbury 
and his said brother, together with said coupons, otherwise said bonds and 
coupons are to remain as herein provided ; and at the final termination of any 
and ail suits mentioned herein, if successf ul, on the part and in behalf of the 
said Marcus P. Norton, trustée, or any one lawfuUy representing him, then 
the said bonds and coupons are at once to be divided by and between the said 
parties hereto in the manner herein provided, 

"The fbregoing articles of agreement are, on the day first above written, 
to-wit, this seventh day of November, A. D. 1882, made, signed, sealed, exe- 
cuted, and delivered to the parties herein named, respeclively, in duplicate, 
and upon comparison by Mr. Fred. A. H. Pillsbury, one of the parties hereto, 
and Joseph P. Day, in the office of said Marcus P. Norton. 

"In testimony whereof we havo on this seventh day of November, A. D. 
1882, hereto set our hands and seals, in the présence oftwo witnesses, namely: 

"Mabctjs p. Nobton, Trustée. fSeal.] 
"Fred. A. H. Pillseury. fSeal.' 

"Edward B. Pillseubt. [Seal." 

"James H. Eice. 
"Lewis C. Lillib." 

On December 17, 1883, Edward B. Pillsbury petitîoned to be allowed 
to join as plaintiff in this suit, which was granted. On January 3, 1884, 
Norton released to Edward B. Pillsbury ail interest in said bonds, except 
in 100, of which he toofc possession that day; and PUlsbury, with the 
assent of his brother, released to Norton ail interest in said 100 bonds, 
and agreed, àmong other things, to pay ail expenses which shall here- 
after be incurred in the prosecution of the Norton suits. It further ap- 
pears that several sales of the bonds in the possession of Edward B. Pills- 
'r"ry took place to outside parties, beginning November 4, 1882, Thèse 
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sales were negotiated by F. A. H. Pillsbury, and the money in the first 
instance was paid overto him, and the indorsements on his brother's note 
of $1,000 were made by him. Such are the leading facts bearing upon 
the standing of the complainant Norton, and the subséquent complain- 
ant Pillsbury, in this case. 

From a careful reading of the whole évidence, and especially that of a 
documentàry character, I am satisfied that thé principal if not the only 
real party in interest in this suit is F. A. H. Pillsbury, a citizen of the 
State of Maine; and that the transfer of bonds to his brother, and the 
agreements with Norton, were made for the purpose of giving this court 
jurisdiction over the controversy. At the time of the foreclosuje pro- 
ceedings under the so-called land grant mortgage, which it is now sought 
to set aside, neither the elder Pillsbury nor his brother nor Norton were 
the owner of a single bond of the Consolidated Company. It was tbe in- 
debtednegs of the consolidated company to the firm of Haynes & Pills- 
bury, and the kwsuits wHich resulted, that led to the purchase of thèse 
bonds by the elder Pillsbury, Having acquired a large number of the 
bonds, the neXt step was to bring suit. It is évident that the elder Pills- 
bury did not wish to bring suit in the state court, becausè he could hâve 
done sô at any time in his own namô, but, manifestly desiring to try the 
case in thè fédéral courts, he plans accordingly. His brother Edward 
was a young inan abpùt â5 years of âge, residing in Boston, in the em- 
ploy of the Bankers' & Merchants' Telegraph Company, at a salary of 
$1,200 à year, and with no property, as he testifies, exceptsome house- 
hold goods and a few hundred dollars. Marcua P. Norton was a lawyer 
residing in Boston*''and interested in railroad matters. It was through 
thèse înstrunjçntalities that the eldêr Pillsbury hoped to c^rry on a suc- 
pessful litigation in the fédéral courts. Whatever apparent transfers or 
agreements were made respecting thèse bonds, itwill beobserved through- 
out thèse transactions that everything seems to emanate . from and to 
be controUed by the eldér Pillsbury. He purchased ail the bonds, ex- 
cept the 60 bought by his brother from the Impérial B9,nk, the sale of 
which he negçti^ted. It was owing to information received from him 
about a proposition from Norton that Edward B. PiUsbury had an inter- 
view with Norton, which resulted in the agreement of June 5, 1882, in 
which, for a considération of one-half of at least 750,000 bonds, Norton 
agreed to carry on suits at his own expense. This was followed July 
29, 1882, by a transfer of 700 bonds from him tp his brother upon his 
giving a note for $1,000 and the agreement attached thereto. Afterthis 
so-called saie, he was still one of the principal partiesln the Norton 
agreement of November 7, 1882. Subséquent sales of bonds to third 
parties appear to bave been made by him, and he seems to hâve had 
the disposition of the proceeds, and he bas always taken the most active 
interest in the prosecution of this suit. He was bound by his contract 
with his vendors to account to them for at least one-half of what was re- 
alized froin 'thèse bonds, as the resuit of suits to be brought, but this he 
could not do if the transfer to his brother was valid. Further, the tes- 
timony of Edward B. Pillsbury, that in considération of his becoming a 
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party to the arrangement with Norton, Haj'nes aiid Pillsbury slîo'uld 
furnish the whole considération to Norton from their bonds, is inconsist- 
ent with the fact of a sale of thèse same bonds to him. 

From the whcjle évidence, I am forced to the conclusion that the real 
party in interest in respect to thèse 700 bonds is F. A. H. Pillsbury, 
that the sale to his brother Edward was not bonafide, and that this pre- 
tended transfer and the agreements with Norton were the means em- 
ployed through which Norton might bring suit in this court. Whatever 
interest Norton had at the beginning of this suit in the bonds deposited 
under his agreement was derived from F. A. H. Pillsbury, a résident of 
Maine, and was obtained by collusion between F. A. H. Pillsbury and 
himself, assisted by Edward B. Pillsbury, for the purpose of giving iu- 
risdiction to this court; and therefore under the act of March 3, 1875, 
(18 St. 470,) this court is without jurisdiction, and the bill should be 
dismissed. Farmington v. Pëlsbury, 114 U. S. 138, 5 Sup. Ct. Rep. 807. 

But it ia said that E. B. Pillsbury was the bonafide ovvner of 60 bonds 
purchased from the Impérial Bank of London before the commencement 
of this suit, that 40 of thèse bonds hâve been deposited in court, and 
that, therefore, the court should entertain jurisdiction as to him. It was 
through F. A. H. Pillsbury that thèse bonds were purchased in April, 
1882, about the time negotiations began with Norton. The contract E. 
B. Pillsbury made with the bank was like those his brother had made 
with Kay and others. Considering this, and the condition and position 
of the younger Pillsbury in this whole raatter, I cannot but suspect that 
the real party in interest in this transaction was F. A. H. Pillsbury, what- 
ever form the transaction may assume on paper. 

But admitting that E. B. Pillsbury owns thèse bonds, the question 
arises whether this court should allow him to intervene more than a year 
after a suit was brought which was coUusive in its origin, and which the 
statuts déclares must be dismissed, because the transfer to the complain- 
ant was colorable merely, and made for the purpose of giving this court 
jurisdiction, while the real party in interest was a citizen of the same 
state with the défendants. Under thèse circumstances I do not think 
this court should retain this bill, because a subséquent intervenor may 
hâve a standing hère. A bill in equity may be amended by the addition 
of a new party as plaintiff, when the new party is a necessary party to 
the case made by the bill; but this is quite différent from the allowance 
of an amendment making a new party to the bill, and at the same time 
making a new case for such party in the bill. PUlsbury comes in to as- 
sist in the prosecution of the original bill; but if the original bill ought 
to be dismissed, it is difHcult to see on what ground to base his right to 
intervene. Further, Norton is still a complainant in this suit with Pills- 
bury. And we now hâve joined together in the same bill two complain- 
ants, over one of whom the court bas jurisdiction, while over the other 
it bas none, because Norton really stands in this suit for F. A. H. Pills- 
bury, a résident of Maine. We think this court may well say that the 
condition of parties is the same in this case as if F. A. H. Pillsbury were 
açtually before the court in place of Norton, and that, therefore, the rule 
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should be applied which was first laid down by Chief Justice Marshall 
in New Orléans v. Winter, 1 Wheat. 91, and recently in Iron Go. v. Stone, 
121 U. S. 631, 7 Sup. et. Rep. 1010, and the case dismissed for want 
of jurisdiction. 



'iiEiN, Ex'r, V. BiENviLLE Watek Supply Co. 
^GircuU Court, 8. D. Aldbama. December 3, 1887.) 

1. iNjtrNcnoN— Ween Grantbd— Incontbnience Ebsulteug. 

In 1840, the city of Mobile granted to plaintiflE's testator the exclusive right 
to supply the city with water for 20 years, or until the city should redeem his 
Works built for that purpose. In 1888, défendant company was chartered, 
and began supplying the city with water. Plaintiff flled a b'ill to enforce the 
monopoly granted his testator, and applied for an injunction pendenle lite re- 
straining défendant from supplying water. ' Held. that the injunction muât 
be refused, as liable to cause harm of serions character to the people of the 
city, and the plaintifl will hâve leave to renew the application on final hear- 
ing of the bill. 

3. Same — Infbingembnt or Fkanchisb — iNTBRrBiiENCB WITH Works. 

In sUch case, however, the court will grant an injunction restraining the 
défendant from injuring, or in any way interfering with, any pipes, con- 
duits, or mains constructed pursuant to the agreemeut between the city and 
the plaintiS's testator. 

On Application for Injunction pendente lite. 

The bill in this cause was filed April 25, 1887, by Louis Steîn, as ex- 
écuter of Albert Stein, deceased, and sought to enjoin the défendant 
from laying mains and pipes in the streets of Mobile, and from conduct- 
ing water to that city and supplying the inhabitants therewith. 

Beginning with 1820, several attempts were made by public and pri- 
vate enterprises to supply the city of Mobile with water, but thèse met 
with little success. The first attempts went little further than the defi- 
nite sélection of the head of Three-Mile creek, near Mobile, as the source 
of supply, and the laying of bored logs with three and six-inch holes. 
The privilèges granted were in each case limited as to time, and, on the 
failure of the différent plans, the rights of the promoters were by the lég- 
islature vested in the city of Mobile. December 26, 1840, an agreement 
was entered into by the city and Albert Stein, (confirmed January 7, 
1841, by the législature of Alabama,) wherebythe city granted him "the 
sole privilège of supplying the city of Mobile with water from the Three- 
Mile creek for twenty years," and agreed at such time to redeem the 
water-works from him at a valuation to be fixed by arbitration. The 
agreement continues: "During the said term of twenty years, or any 
further time until said works are redeemed as above stipulated, said 
Stein shaU hâve the exclusive privilège of supplying to the citizens and 
inhabitants of the city of Mobile water from the water-works aforesaid," 
at certain rates, and hâve quiet possession of the said works. Stein, on 
his side, agreed to construct the water-works within two years, "so that 
the said city of Mobile, and the inhabitants thereof, may at ail times 
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be supplied with such a quantity of water as may be procured through 
the said pipes as far as they are laid." He construeted his System of 
water-works, and, through eight and ten inch mains, introduced into 
the city water of excellent character. No attempt has ever been made 
by the city to redeem thèse works before or after Stein's death, in 1874. 
On February 19, 1883, the législature, reciting the necessity for a more 
adéquate supply of water for Mobile, incorporated the défendant Com- 
pany. This Company, after some delay, organized, and, selecting Clear 
creek, some miles more distant than Three-Mile creek, rapidly con- 
Btructed extensive dams and réservoirs, laid mains of 24-inch caliber to 
Mobile, and soon had the city honey-combed with its pipes. 

The bill was tîled to enforce a monopoly claimed by Stein. May 10, 
1887, Stein applied to Hon. Don. A. Pardee, circuit judge, Fifth cir- 
cuit, for an injunction pmdentelite, and on June 6, 1887, the application 
was refused , but with leave to renew the application before Mr. Justice 
Harlan, circuit justice. The application was made October 12, 1887, 
to said circuit justice at Washington, by agreement of counsel, and re- 
sisted on ânswer and affidavits, claiming that, if there was any monop- 
oly, it was the monopoly of the supply from Three-Mile creek, with 
which the défendant had not in the least interfered; that Stein never had 
conformed to his contract; that the city had outgrown his works and 
ability; and that the public health and protection from fires required a 
larger and better distributed water supply, such as only the défendant 
could fumish . The answer admits that there had been unavoidably some 
slight but unintentional injury to Stein's pipes in laying the new and larger 
ones, but insists that ail such damage had been immediately repaired. 
At the time of the application to Judge Pardee the Bienville Company 
was engaged in laying its pipes, but by the time the renewed application 
was made to Justice Harlan that work was complète, and the Company 
was supplying many citizens and industries with water and motive power. 
At the time of this application the défendant had already demurred to 
the bill, but the complainant had never set the deraurrers down for ar- 
gument at any definite time. 

L. H. Faiih and W, HaMett Phillips, for complainant. 

M. Hamiltmi and Overall & Beator, for respondent. 

Harlan, Justice. This case is before me upon complainant's appli- 
cation for an injunction, pending the suit, to restrain the défendant, its 
ofiicers, agents, servants, and employés, from digging trenches and lay- 
ing mains and pipes in the streets and public ways of Mobile, for the 
purpose of bringing and conducting water into that city; from supplying 
such water to the city and its inhabitants; and from hindering and mo- 
lesting complainant in supplying that city and its people with water un- 
der the agreement ofDecember 26, 1840, and the act of January 7 , 1841. 

The application ought not to be granted in the form asked by the 
complainant. I do not, at this time, make any ruling as to the true 
construction of the agreement of 1840 and the act of 1841; for there is 
sufficient ground, apart from the merits of the case, for my refusai to 
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grant a preliminary injunction to the full extent asked. The affidavita 
filed by the parties render it doubtful, to say the least, whether the city 
and people of Mobile hâve such à supply of water by the Stein works 
as is demanded by the public health and the public safety. The dis- 
crétion which the court always bas in granting or refusing preliminary 
înjunctions ought to be exercised so as to avoid possible harm of a seri- 
ons character to the gênerai public. An injunction might do an injury 
to the public not easily to be repaired. But the complainant is entitled 
to an injunction restraining the défendant from interfering with or in- 
juring any pipes, mains, or conduits already constructed, or to be here- 
after constructed, under theagreement of 1840, confirmed by the act of 
1841. 

It is therefore ordered that the application of complainant for a pre- 
liminary injunc.tion restraining the défendant from supplying the city 
and inhabitants of Mobile with water by means of pipes, mains, and 
conduits constructed by it be denied; but this orderis without préjudice 
to his right, on the hearing of the demurrer to the bill, or at the final 
hearing, to renew his application for an injunction against the défend- 
ant asprayed for in his bill. It is further ordered that an injunction 
be awarded restraining the défendant, its oflScers, servants, agents, and 
employés, from molesting, interfering with,or injuring the mains, pipes, 
conduits, or other contrivances now constructed, or hereafter to be con- 
structed, for the purpose of supplying the city and its inhabitants with 
water, pursuant to the agreement of December 26, 1840, between said 
city and Albert Stein. 



'MoEAN V. PiTTSBUEQH, C. & St. L. Ry. Co. and others. 
(Oircuil Court, S. JD.OMo, E. S. November 24, 1887.) 

1 MoKTGAGB — Subséquent Lbase— Rights of Mortgagee. 

Where a lease is executed by a mortgagor subséquent to the mortgage, and 
there is no privity of estate or contract thereby created between tlie mort- 
gagee and lessee, and there is no attomment by lessee to mortgagee, the 
mortgagee cannot, either before or after the mortgagor's default, demand 
the bencflts of the lease without the consent of the lessee. 

3. Same— After- AcQUiRED Pbopbrtt— Eailhoad Lease. 

A railway company gave a mortgage to secure its coupon bonds, conveying 
ail the property which It then possessed, or should thereafter acquire, and 
snbseqnently executed a lease, to which the mortgagee was not a party, 
whereby the lessee agreed to pay the coupons at maturity, in the event the 
net earnings of the demised road should not be sufflcient to protect the in- 
terest on the bonds. In a suit to f oreclose the mortgage, held, that the lease 
was not "after-flcquired property, " within the meaning oJE the mortgage, 

InBquity. Suit for foreclosure of mortgage. 

Geo. Boadly, for complainant. 

Harrison, Olds de Marsh and T. M. Estep, for défendants. 

jACKSbN, J. Under proper authority of law and resolutions of the 
«orporation, the Cincinnati & Muskingum Valley Railway Company 
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(hereinafter, for brevity, called the "Valley Railway Company") on Sep- 
tember 1, 1870, executed to Charles Moran and I. Edgar Thomson, as 
joint trustées, a conveyance of its property, to secure certain bonds of 
the Company to the amount of $1,500,000, dated September 1, 1870, 
and payable January 1, 1901, with interest coupons attached, and pay- 
able semi-annually in the city of New York. The company's line of 
road at the date of this mortgage was constructed from Morrow to Zanes- 
ville, Ohio, but was to be extended to Dresden, Ohio. In pursuance 
of the resolution of the board of directors, this mortgage conveys to said 
trustées, or to the survivor, in fee-dmpk, ail the right, title, and interest 
of said Valley Railway Company in and to its line of railroad from Mor- 
row to Dresden, "with the appurtenances now completed, or to be here- 
after constructed, together with ail the lands, tenements, hereditaments, 
fixtures, buildings, cars, angines, tools and machinery, franchises, privi- 
lèges, interest, and estate of the first party appertaining thereto, which 
the party of the first part how possesses or owns, or may hereafter ac- 
quire," in "trust for the equal benefit and security of the bond and 
coupon holders; with the provision that, until default shall be made in 
respect to someihing herein to be done or kept by the party of the first 
part, it shall be sufFered and permitted to possess and operate, manage 
and enjoy, its said railway, with its appurtenances and appendages, and 
to take aud use the renta, income, profits, and issues thereof, in the same 
manner and with the same effect as if this deed had not beien made." 

It further provides that, after 90 days' default by the company in the 
payment of inierest or principal of said bonds, the trustées, or the sur- 
vivor of thêta, on request of the holders of the one-third of the outstand- 
ing bonds, may and shaU enter into and take possession of the mortgaged 
premises, hold, use, mahage, and employ the same, making aJl needful 
repairs, altérations, and additions, and, after the payment of ail expenses 
incident thereto, apply the proceeds thence arising to the "pro raia" pay- 
ment of ail principal and interest remaining due and unpaid on said 
bonds. It likewise contains a power of sale to be exercised by the trus- 
tées, or the survivor, at the request of one-half in amount of the bond- 
holder», and in the event of a sale the trustées are empowered to exécute 
. .a, good and sufficient deed of conveyance in fee-simple to the purchaser of 
the property, and distribute the proceeds, after paying the expenses of 
the sale, among those entitled to the same. Then follows this provis- 
ion: "And the said party of the first part hereby covenants to exécute 
and deliver any further suitabk conveyances that may be requisite for 
carrying into effect the object of those présents; particularly for the more 
perfed assurance of any property hereafter acquired by the party of the first 
^art, and included in th^ descripUon in this <hed.'' 

After the exécution and duei registration of this mortgage, the mort- 
gagor, said Valley Railway Company, leased and demised to the Pitts- 
burg, Cincinnati & St. Louis Railway Company, (hereafter called, as it 
is most familiary known, the "Pan-Handle Company,") for the term 
-of 99 years from January 1, 1873, its entire line of road constructed, 
-and to be constructed, together with ail the dépota, station buildings, 
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appartenances, and property, real and personal, thereunto belonging and 
appertaining. This lease appears to hâve been ratified or approved by 
the majority stockholders of the two companies at meetings held by 
them, respectively, for that purpose. The lessor co venants and agrées 
"that the party of the second part (the lessee) shall, at ail times during 
the term aforesaid, hâve full and exclusive power, right, and authority 
to use, manage, and work the said railway of the said party of the first 
part, and shall bave the right to fix the tolls thereon, (but not at a 
higher rate than is authorized by the charter of the party of the first 
part.) And, further, said party of the second part shall hâve full, free, 
and exclusive right to chaîne and collect aU of said tolls on, and freight 
charges and dues to accrue from, said road during said term, and to ap- 
propriate the same in the manner hereinaftermentioned,and shall hâve, 
use, exercise, and enjoy ail the rights, powers, and authority aforesaid, 
and ail other lawful powers and privilèges which can or may be lawfully 
exercised and enjoyed, in or about the said demised railway and prop- 
erty, as exclusively, amply, fuUy, and entirely as the same might or covld 
hâve been used, exercised, and enjoyed by said party of the first part had this 
lease and contract not been made, and as excludvdy, fuUy, amply, and entirely 
as said party of the first part hâve authority by law to grant the same." 

The lesses Company covenants that it will, " at ail times during the 
hereby demised term, work, use, manage, maintain, operate, and keep 
in public use the railway of the party of the first part, with its appurten- 
ances, etc., and wiU so work and operate said railway and appurtenances, 
with its equipment, as shall, in the judgment of the lessee, reasonably 
be required for and properly adapted to promptly and fully accommo- 
date the business thereof, and shall and wiU collect and receive ail of the 
said tolls, freight charges, and dues which shall accrue as aforesaid, and 
apply and appropriate the same in the way and manner foUowing, to- 
wit: First, to maintain and repair the railway and property, and pay 
operating expenaes, including 8 per cent, on the engines of the lessee 
Company used on the road, and the usual charge for its cars employed 
thereon, premiums on Insurance, and ail taxes assessed against the road 
and property by the state or United States." Then follow thèse clauses: 

"It being distinctly understood that certain work yet to be done, and re- 
quired to perfect and completely finish the said road hereby demised, as well 
as such additions and improvements thereto as the parties of the second part 
shall détermine to be necessary, from time to time, for the prompt and eco- 
nomical movement of the traflSc on and over said road, shall be done by and at 
the expense of the said first party. Second. To pay the surplus, if any there- 
after remain, to the treasurer of the paxty of the lirst part: provided, how- 
ever, that, in the event of the net earnings of the Une of road hereby demised 
not being suffiaient tu proteçt the interest on the existing first mortgage bonds 
of the party of first part as it maturesi the party ofthe second part shall 
advanae the nèedful means to pay the coupons at maturity; charging any 
such advance over net earnings in open account, to be returned out ofthe sub- 
séquent earnings, and not otherwise." 

The other gênerai provisions of the lease, such as the requirement to 
keep the demised railway and property in repair, the keeping of accurate 
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accounts by the lessee, etc., need not be especially noticecl, as they bave 
no bearing upon the questions présentée! for détermination. The con- 
sidérations which led to tbis lease,the motives prompting its promoters, 
and the purposes sought to be accomplished by it, as disclosed in the 
record, need not be set ont in détail. They form a curions and interest- 
ing chapter in the history of the raih-oad management. The means by 
which its ratification and confirmation was procured may be briefly re- 
ferred to, as bearing upon one of the questions revived in the case. 

It appears that the Pennsylvania Railway Company, a corporation o'. 
the state of Pennsylvania, in its own name, and in the name of the 
Pennsylvania Company, another corporation of said state, wholly in the 
interest of and controlled by the Pennsylvania Railway Company, hdd 
and ovmed a large majority of the stock of both said Ussor and lessee companies; 
that said Pennsylvania Railway Company also held and owned $752,- 
000, or a majority in value, of said $1,500,000 first mortgage bonds of 
said Cincinnati & Muskingum Valley Railroad Company; that the prési- 
dent of said Valley Railway Company was both -a director and the gênerai 
counsel of the Pittsburgh, Cincinnati & St. Louis Railway Company, (the 
lessee;) that in June, 1872, the directors of the last-named company 
adopted a resolution authorizing its président to exécute a lease of the 
Valley Railway Company to said Pittsburgh, Cincinnati & St. Louis 
Railway Company, in such terms and conditions as might be prepared 
by its gênerai counsel, who was also the président of said Valley Railway 
Company. The lease was accordingly prepared and executed, as already 
set forth, and its ratification and confirmation on the part of both the lessor 
and lessee companies was procured by the controUing interest and in- 
liuence of the Pennsylvania Railway Company, in connection and with 
the aid and assistance of Moran and others, who were large holders of 
the first mortgage bonds of said Valley Railway Company, as well as 
stockholders therein. The priraary object and purpose of this lease, as 
disclosed by the whole transaction, was to obtain from the lessee, as an 
advance to the lessor over and above the net earnings of the demised rail- 
road, the meçins with which to pay the serai-annual ihterest on said first 
mortgage bonds of the lessor, held and owned by the promoters of the 
scheme. 

The Pan-Handle Company, (the lessee,) after taking possession of the 
demised road and property under the lease thus made and confirmed, 
expended for betterments and improvements which the lessor company 
agreed to make, but failed and neglected to do, the sum of $140,969, 
which the lessor bas never rèfunded, and which, by reason of its insolv- 
ency it is vnable to repay. It further appears that from the first of Jan- 
uary, 1873, when the lease took effect, to the first of January, 1886, 
the net earnings of the demised premises, after paying operating expenses 
as provided by the lease, were not sufficient to protect the interest in 
said first mortgage bonds of the Valley Railway Company, and that the 
lessee, between said dates, under and in compliance with the time of 
clause 2, also quoted, made advances out of its own means to the lessor 
company of more than $1,000,000, to enable the latter to pay the inter- 
v.32F.no.l4— 56 
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€st coupons of its bonds as they matiired. Thîs large advance by the 
lessee to the lessor over the net earnings of the road, by the terms of the 
lease, is "to 6e retumed out ofthe subséquent earnings, [of the demised rail- 
road,] and not otherwise." It has not been refunded to the lessee, and 
cannot be, either from that source or other assets of the lessor; the latter 
being insolvent, and the leased road being unable to earn such an amount 
after paying operating expènses and keeping the railway in repair. 

In this condition of affaira, with the means of the lessee company be- 
ing constantly diverted in making advances to the lessor, to enable the 
latter to meet the interest on its bonds, to the serions injury and détri- 
ment ofthe lessee and its stockholders, certain stockholders of the Pan- 
Handle Company', representing about 6,870 shares of the capital stock 
of said Company, in April or May, 1885, made a written request and 
application to the président and directors of the said Pittsburgh, Cincin- 
nati & St. Louis Railway Company (the lessee company) to take steps 
by légal proceedings or otherwise to cancel and terminate said lease. 

Said board of directors, by formai resolution, refused to comply with 
this request and demand. Thereupon said stockholders, consisting of 
Samuel Jeans and the trustées of several Ohio townships and city of 
SteubenviUe, on the twentieth day of June, 1885, filed their bill or pé- 
tition in the court of common pleas of Jefferson county, Ohio, against 
said Pittsburgh, Cincinnati & St. Louis Railway Company and the Cin- 
cinnati & Muskingum Valley Company, (the lessor and lessee in said 
lease,) praying, on behalf of themselves and other minority stockholders 
in interest with petitioners, that said lease and agreement may be de- 
clared null and void, and canceled, and ail further opération thereunder, 
by either pafty, enjoined; and especially that the Pittsburgh, Cincinnati 
& St. Louis Railway Company be perpetually restrained from using the 
funds of said compan}' to make any further advances for interest on the 
bonds, of the lessor, for the opération and maintenance of said leased road 
or otherwise, under said lease, and that the Cincinnati & Muskingum 
Valley Company be enjoined from attempting to eijforce said lease, etc. 

The gênerai grounds on which petitioners asked this relief were that 
said contract of lease, in its terms and opération, was a hard, oppressive, 
and unconscionable agreement, and a fraud upon the rights of plaintiffs; 
that the lessee could dérive no profit therefrom, in any event, as the net 
earnings were to be turned over to the lessor company, which left the 
lessee's agreement to advance the means needed to pay the lessor's inter- 
est whoUy without considération; that the earnings of the road were en- 
tirely insufficient to supply the funds required to meet that interest; that 
the lessee company had already paid out large sums for improvements 
which the lessee was bound to make, and in the way of advancements 
to the lessor to pay the interest on its bonds, which the lessor could not 
reimburse; that the lessor could not comply with its covenants, which 
formed the considération of the lessee's undertakings; that the influence 
and means by which said lease was brought about, executed, and ac- 
cepted constituted a fraud upon plaintiffs and other minoritj^ stockhold- 
ers in said lessee company; that the Pennsylvania Railway Company, in 
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connection with the Pennsylvania Company, which it controUed, owned a 
large majorityof the stock in both said lessee and lessorcompanies, and with 
this controUing interest and influence, was able to ratify said lease; that 
it had been requested to cancel and annul said lease, but refused to take 
any steps in that direction; that the plaintiff Samuel Jeans, when the 
lease was submitted to the stockholders of the lessee company for approval, 
had entered his written protest against its exécution, but had no knowl- 
edge of the adverse interest so controlling and causing said' lease to be 
executed until about April 1, 1885; and that the other plaintiffs had 
never approved said lease, and had no knowledge or information of the 
circumstances under which it was executed, or of the adverse interests so 
controlling and causing it to be executed, until April, 1885. The lease 
was made an exhibit to the bill. 

The défendants were regularly served with process. On the seven- 
teenth day of July, 1885, the Cincinnati & Muskingum Valley Railway 
Company appeared by counsel, and demurred to the pétition. The other 
défendants, the Pittsburgh, Cincinnati & St. Louis Railway Company, ap- 
peared August 17, 1885, and answered the pétition. On the twenty- 
fourth November, 1885, the demurrer of the Valley Railway Company 
was overruled by the court, to which said défendants excepted, and, 
failing to plead further, the cause was further heard, and submitted to 
the court "upon the pleadings and évidence, and the court, bdngjully advised 
in the premises," found the allégations of the pétition were true, and that 
plaintiffs were entitled to the relief prayed for, and thereupon adjudged 
and decreed that said lease be vacated, set aside, and declared nuU and 
void. It was further decreed "that on or before January 1, 1886, the 
said Pittsburgh, Cincinnati & St. Louis Railway Company surrender 
and deliver up to the Cincinnati & Mugkingum Valley Railway Com- 
pany the ^aid demised railway and property in as good order and repair 
as when received by the lessee. Said lessee company was perpetually 
enjoined and restrained from operating said leased road under said lease, 
and the lessor company, the Cincinnati & Muskingum Valley Railway 
Company, was also perpetually enjoined from enforcing, or attempting 
to enforce, said lease and coutract against said lessee, who was, however, 
directed by the decree to pay or advance the sum of $52,500, the amount 
needed by the lessor to meet the interest on its bonds failing due July 
1, 1885. From this decree neither of said défendants appealed. 

On the tenth December, 1885, during said term of the court at which 
said decree was rendered, one Evan J. Henry was, upon his motion, 
made a party défendant in said cause, and allowed to file his answer 
therein, which he didfor himselfanà other stockholders of the Cincinnati 
& Muskingum Valley Railway Company who might unité with him in the 
défense of said suit. In his answer, Henry insisted upon the validity of 
the lease. No action appears to hâve been taken thereon, nor was any new 
decree entered in the cause. But on the fourteenth day of December, 
1885, said Henry filed au appeal-bond in the case, the condition of which 
reeited "that whereas, the said Evan J. Henry has taken an appeahfrom 
a certain judgment and decree rendered against him, infavor of the said Pittsr 
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burgh, Œnànnatî & St. Louis RaUway Oo., and oihera înterested, in the court 
of common pleas, within and for the county of Jefiérson, in the state of 
Ohio, at the October term of A. D. 1885, to the circuit court within and 
for the county aforesaid," etc. At the May term, 1886, oî said circuit 
court said appeal was, on motion, di»raissed ; whereupon said Henry ten- 
dered his bill of exceptions, which being allowed, he presented his péti- 
tion in error to the suprême court of Ohio, where the same is now pend- 
ing. 

In pursuance of said decree, the Pittsburgh, Cincinnati & St. Louis 
Railway Company, as lessee as aforesaid, on the first day of January, 
1886, surrendered and delivered up the possession of said demised rail- 
way and property to the lessor, the said Cincinnati & Muskingum Val- 
ley Railway Company, which has since had full control of the same. 

Charles Moran, the surviving trustée of the mortgage made by the 
Cincinnati & Muskingum Valley Railway Company, to secure its first 
mortgage bonds, knew of the pendency of this suit of Samuel Jeans et al. 
to annul said lease, but took no steps to intervene therein or défend the 
same. 

The Cincinnati & Muskingum Valley Railway Company having made 
default in the pàyment of the interest on the bonds falling due July 1, 
1885, and the aforesaid suit of "Samuel Jeans et al." being then pending 
in the state court to cancel and annul said lease, the said Charles Mo- 
ran, as surviving trustée under the aforesaid mortgage, on September 9, 
1885, filed his bill in this court against the said Valley Railway Com- 
pany, the mortgagor, the Pittsburgh, Cincinnati & St. Louis Railway 
Company, and the several plaintififs in the action brought in the Jeffer- 
son common pleas, alleging that, as mortgagee, he was entitled to hâve 
said mortgage of September 1, 1870, foreclosed; that he was entitled to 
hâve the aforesaid lease, with the covenants therein contained, ehforced 
against the lessee company for the use and benefit of the bondholders of 
the lessor company; and that said suit of Samuel Jeans et al. against said 
two railway companies was a collusive scheme, instigated and put in 
force by the lessee company. etc., to terminale said lease, and thus de- 
feat the rights of the lessor's bondholders whom he, as trustée under the 
mortgage, represented, etc. The complainant then prays "for the ap- 
pointment of a receiver to take possession of and coUect the rental afore- 
said, payable by the Pittsburgh, Cincinnati & St. Louis Ry. Co. to the 
Cincinnati & Muskingum Valley Railway Company, under and by virtue 
of the provisions of said lease, during the pendency of this suit, and that 
wpon final decree it may he hdd and established, notwithstanding said collu- 
sive suit, and anything donc therein; that the said lease and contract in 
equity belong and appertain to the holders of said mortgage honds, and to this 
plaintifi', as their trustée, as a mimiment and part oj thdr tiûe; and that 
said lease and contract are valid; and that said holders and this complainant 
are entitled to enforce the same, and coUect mid rents as security for said bonds; 
and that ail the estate and reverskm of the lessor in said railway property, with 
the benefil of the lease aforesaid, and the right to receive the rents accr^iing wpon 
said lease, and to enfoi'ce the performance of its covenants, may be sold and dis- 
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posed of by a master œmmismner to be appointed by ihîs court, but without dis- 
possessing the said kssee company of its possession, or any of its rights under 
said lease; and for such other and further relief as in equity complainant 
may prove to be entitled to." 

ïhe mortgagor having made default in the payaient of the interest 
falling due January 1, 1886, the complainant filed an amended and sup- 
plemental bill, asking for a decree therein; and after non-payment of the 
interest maturing July 1, 1886, and January 1, 1887, he filed a second 
amended and supplemental bill, asking that thèse might be included in 
his decree; with the further prayer in both said bills "that the défend- 
ant, the Pittsburgh, Cincinnati & St. Louis Railway Co., in addition to 
the relief prayed against it in the original bill , may be restrained and 
enjoined from asserting or pleading the pendency of the said suit in Jeffer- 
son common pleas, or the granting of the judgment therein, or anyjudg- 
ment that may hereafter be rendered therein, by way of défense in any 
action at law which may be brought upon said coupon or interest war- 
rants, or to enforce the performance of any légal duty entered into be- 
tween said railway companies;" and for gênerai relief. 

The Cincinnati & Muskingum Valley Railway Company has failed to 
answer, and is in default. The other défendants hâve separately answered 
both the original and supplemental bills. They set up and rely, by way 
of défense, upon the pendency of the action and the judgment in said 
Jefferson common pleas annulling said lease. They deny that said suit 
was collusive, or in any way fraudulent, as to complainant. They in- 
sist that said lease was procured by such fraudulent devices and breaches 
of trust as rendered it void or voidable by the minority stockholders of 
the lessee company, whose rights and interests it injuriously affected; 
but, whether valid or invalid, they claim that complainant has no inter- 
est in said lease, and has no right to enforce its provisions, etc. No re- 
ceiverjeras ever appointed. 

There is no question or dispute as to the right of the complainant to 
a decree for the foreclosure of said mortgage by the sale of the mortga- 
gor's equity of rédemption in and to the property and interests covered 
by the mortgage. The main ground of controversy between the litigant 
. parties relates to the lease. The real and avowed purpose of this suit 
was to continue this lease in force against the lessee company, in favor 
of the bondholders or purchasers under the sale herein asked for, to the 
end that he or they may hâve and secure the benefit of the lessee^s cove- 
nants to make advances beyond the net earnings of the road suffirent to pay 
the interest on the bonds as it matures, and look atone to the earnings of 
the demised railway for its reiinbursement ofsuch advances. 

This relief is sought, while at the same time the court is asked to sell, 
and thereby terminate the estate of the lessor, (which supports the leàse.) 
Can thèse two things, as rights or remédies, co-exist? The trust created 
by the mortgage will be fuUy executed when the foreclosure is completed 
as against the mortgagors. The purchaser of the mortgaged property 
will not hold the same either as bondholders, or for the benefit of bondhold- 
ers, who can look aUme to the proceeds of sale. Can the court sell and as- 
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sign and cause to be transferred to such purchaser at foreclosure sale, 
and to be, held for his own benefit, this covenant of the lessee to make ad- 
vances of sums sufiiciént to pay interest on a debt which bas ceased hy 
foreclosure to be a trust against the property? Can the court compel tbe 
lessee corapany to advance to the purchaser under foreclosure sale, semi- 
annually, sums equâl m amount to the interest on the bonds, when by 
the act of foreclosure the mortgagor bas become legally extinct, or when its 
right to exist and exercise corporate franchises bas not only ceased, but, 
by decree,: bas passed to another? In other words, when there will no 
longer be any mortgagor, any lessor, any bondholder, as such; when the 
trust on the property in favor of such bondholder, will hâve ceased, — can 
this court keep alive for 99 years, in favor of the purchaser under its 
foreclosure decree, the lessee's covenant to make advances semi-annually 
of interest on a debt that has either become extinct, or never passed to 
such purchaser? But, ahead of thèse difficulties, there is presented the 
question whether the complainant can, under the mortgage to him or 
otherwise, assert any right in or under said lease, or is entitled to bave 
its existence maintained, and its provisions enforced for the benefit of 
the bondholders whom he represents. In other words, can that lease be 
brought within the description of the property, rights, and interests 
then existing or after-acquired, which were embraced in or covered by 
the mortgage executed to complainants? Thèse questions bave been 
elaborately and most ingeniously argued by the distinguished counsel 
for complainant. It is not deemed necessary to review that argument 
in détail. It bas been fully and carefuUy examined by the court, in 
connection with the able briefs submitted on the part of the counsel for 
défendants. And as the resuit of its investigation the court's conclusions 
are as follows, viz. : 

1. That, said lease having been executed subséquent to the mortgage, 
no privity of estate or contract was theréby created between the mortgagee and 
lessee. It is the well-settled rule in this country and in England that, 
inasmuch as no réversion vests in the mortgagee under such circumstances, 
he cannot distrain or bring an action, either at law or in equity, for the 
rents payable by the tenant, nor is he entitled to enforce the covenants 
and provisions of the lease. He has no élection, either before or after 
the mortgagor's default, to adopt and demand the benefits of the lease 
without the consent of the lessee. His remedy is to foreclose upon de- 
fault of the mortgagor, or to take possession of the premises, and thereby 
place himself in position to obtain the future profits. Either step op- 
érâtes as an éviction of the tenant by title paramount, and leaves him at 
liberty to terminate the lease and quit. See Teal v. Walker, 111 U. S. 
242, 4 Sup. et. Rep. 420, and cases cited; Thompson v. SomenMe, 16 
Barb". 469; Siiners v. Salttis, 3 Denio, 214; Lane v. King, 8 Wend. 584; 
Burr V. Stanton, 52 Barb. 377; Austin v. Ahearne, 61 N. Y. 6; MagiU v. 
Hinsdale, 6 Gonn.469; Hil.Mortg. 207; Cook,Mortg. 402; Jones, Mortg. 
(3d Ed.) §§ 776-778; Tayl. Landi. & Ten. §§ 121-125 ; Rogers v. 
Humphreys, 4 Adol. & E. 299-313; Partington v. Woodcock, 6 Adol. &E. 
690; Rawk, Cov; (3d Ed.) 265; McKircher v. Hawky, 16 Johns. 289; 
Price V. Smith, 1 Green, Ch. 516, 
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2. That under the facts of this case there bas been no attornment, actual 
or constructive, nor any " équitable équivalent" therefor, by the lessee to 
the mortgagee, so as to change the above rule; and this court bas no 
power to compel such an attornment by the lessee, either to the mort- 
gagee or the purchaser under the foreclosure proceedings. The relation 
of landlord and tenant, as between the mortgagee and lessee, can only 
arise by the mutual agreement and consent of the parties. See authorities 
above cited. 

3. The lease in question does not come within the description of the 
property, rights, or franchise covered by the mortgage, nor is it in any 
sensé " after-acquired property," within the meaning of thèse terms as 
used in said mortgage. Even if the income, rents, and profits of the road 
had been covered by the mortgage, the personal covenant of the lessee to 
make "advances" as provided in the lease could not be treated as "in- 
come" of the road, or as a part of the "purchase" of the mortgage. The 
subject of "after-acquired property," under mortgages containing similar 
provisions and clauses as the présent, bas often been before the suprême 
court, but no case yet decided bas gone to the extent of holding that 
Personal contracts or covenants entered into with the mortgagor, and un- 
der which no new estate is acquired by the mortgagor, come within thèse 
terms. See Railway Go. v. U. S., 112 TJ. S. 733, 5 Sup. Ct. Rep. 366; 
Shaw V. Bill, 95 U. S. 110; State v. McCullough,10é U. S. 25; Calhoun v. 
Railroad Co., 2 Flip. 442. 

4. But if the lease were otherwise free from objection, if it were still 
in force as between lessor and lessee, and if it came within the descrip- 
tion of the property, rights, and franchises covered by the mortgage, so 
that coraplainant had precisely the same right to claim the benefit of its 
provisions which the mortgagor had, (and certainly bis rights could in 
iio event rise higher than the mortgagors,) still this court would not com- 
pel the lessee to speciâcally perform the provisions of said lease, or en- 
force the lessee's covenant to make advances, beyond the net eamings 
of the deniised road, sufïicient to pay the interest on the lessor's bonds, 
and leave it to look alone to the future eamings of an insolvent road for 
its reirabursement; bœause the enforcement of that agreement would be 
grossly inéquitable, unreasonable, hard, and oppressive on the lessee, 
and without aliy équivalent considération, past, présent, or prospective; 
and because the lessor, to whose rights the complainant claims to hâve 
sueceeded, is in defauU for large sums due the lessee, and which the com- 
plainant makes no offer to pay. The mortgagee not being a party to, or 
interested in, or entitled to, the benefits of said lease, and the covenants 
therein contained; and the lessee, having never attorned to him, was not 
a necessary party to the suit of Samuel Jeans et al. in Jefiferson common 
pleas for the cancellation and annulment of said lease. The decree in 
that suit is conclusive on the parties to the lease, the lessor and lessee, 
and it is wholly immaterial whether it was instituted at their suggestion 
or not. The lessor and lessee could themselves bave vacated and ter- 
minated said lease by mutual agreement at any timô. 

Other questions, such as fraud in procuring the exécution and ratifi- 
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cation of said lease, and want of authority or power oii the part of the 
lessee company to enter into any binding agreement to make advances 
from its own funda to the lessor, to enable the lessor to meet the the in- 
terest on its bonds, hâve been discussed by counsel, but their détermi- 
nation is not necessary, in view of the conclusions which the court has 
reached on the foregoing points. 

The case of Eailway Co. v. Railway Oo., 8 Biss. 456, on which com- 
plainant's counsel relies with much confidence, does not, when carefully 
examined and analyzed, support the complainant'a claim, or conflict 
with the conclusion hère reached. 

The complainant being entitled to no relief in respect to said lease, 
his original and amended and supplemental bills, as against the Pitts- 
burgh, Cincinnati & St. Louis Railway Company, Samuel Jeans, and ail 
défendants other than the Cincinnati & Muskingum Valley Railway Com- 
pany, should be dismissed with costs, and it is accordingly so ordered 
and decreed. The complainant being entitled to a decree of fbreclosure 
and sale as against the mortgagor, the Cincinnati & Muskingum Valley 
Eailway Company, such a decree is accordingly ordered on the usual 
terms. 



WiETZ and others v. Potter and another. 
{Ovrauit Court, D. South OaroUna. November Term, 1887.) 

1. Ceattel Mobtgages— Vamdity— Insolvenct. 

A cbattel mortgage was made and taken in good faith to secure a debt due 
to the mortgagee from the mortgagor, but at the date of its exécution the 
mortgagor was hopelessly insolvent, though the fact of insolvency was not 
known to either of the parties. Gen. St. 8. C. § 2015, enacts that preferential 
assignments of a part of an insolvent' s property shall be void if made within 
90 days of a gênerai assignment. Eeld, that the mortgage could not be set 
aside, as ne gênerai assignment had been made, and the transaction was in 
good faith. 1 

2. Samb. 

Knowledge of an agent of the insolvency of his principal will not make a 
transfer of property void for fraud, if it was made by the principal in good 
falth, without knowledge of his insolvency. 

E. W. Mmse and Lord & Hyde, for complainants. 

Mitchéll <fr Smith and Geo. Westmoreland, for défendants. 

SiMONTON, J. i'his is a bill by creditors of Edwina C. Potter to set 
aside as fraudulent and void a mortgage executed by her in March, 1886, 
to her co-defendant, Elisa M. De Choiseul. 

'In the absence of statutory prohibition, a debto», though fenown to be in failing cir- 
cumstances, and oonteuiplating an assignment, may pay or seoiire one or more of hia 
creditors, though the efleot of such action is to render him unable to pay or secure 
other claims equally meritorious. Gilbert v. McCorkle, (Ind.) 11 N, B. Kep. 296. See 
Woonsocket Kabber Co. v. Falley, 30 Ped. Eep. 808, and note. 
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The facts as developed in the testimony of complainants are thèse: 
Mrs. Potter, the défendant, was the principal in a business conducted at 
Greenville by and under the name of I. M. Dickson, agent. Dickson had 
the entire management, Mrs. Potter taking no active part in it. She, 
on several occasions between 1880 and 1884, borrowed money from the 
other défendant. Miss De Choiseul, giving her notes under seal therefor. 
A friend of the latter advising her to get security for her loans, she asked 
Mrs. Potter for such security, and obtained the mortgage in question, 
which covered ail the stock of merchandise in the store conducted under 
the name of I. M. Dickson, agent. The mortgage was «xecuted by Mrs. 
Potter, and by Dickson, agent, and is in the usual form, securing the notes, 
which at its datewere ail past due. At that time Miss De Choiseul had 
no suspicion that Mrs. Potter was insolvent, nor did Mrs. Potter herself 
hâve any doubt whatever as to her own solvency. Besides the property 
mortgaged she had other property, consisting of a plantation in Beaufort 
county, and notes and other choses in action of value. In fact, and the 
fact was known to her agent, Dickson, she was hopelessly insolvent. 
The plaintiffs, in July, 1886, attempted to get a second mortgage of the 
stock. Failing in this, they began suit by attachment, and seized the 
goods. 

It is évident from this statement that there was no actual, conscious 
fraud in this transaction of the mortgage. Is it void under the statr 
ute law of South Carolina, or under ihe statute of Elizabeth? Section 
2014, Gen. St. S. C, déclares that if a person in insolvent circumstan- 
ces attempts by any instrument, a deed, mortgage, assignment, or other- 
wise, to dispose of his property, — clearly his whole property, — so as to 
give a préférence to one or more of his creditors, such an atlempt is nul! 
and void. Wilks v. Wdk^, 22 S. C. 108; Stewart v. Kerrison, 3 S. C. 266 ; 
Austin v. Morris, 23 S. C. 405. If, however, although he be in insolvent 
circumstances, he conveys, assigns, incumbers, or makes payment ont of 
a part of his property to any one or more of his creditors, such convey- 
ance, deed, incumbrance, or payment is good, unless the debtor shall ex- 
écute a gênerai assignment within 90 days from the date of such préfér- 
ence. Gen. St. S. C. § 2015; Magovem v. Richard, 3 S. E. Rep. 340. 
In this case the défendant Potter mortgaged or transferred a part of her 
property to secure a valid debt. She has made no gênerai assignment. 
There is nothing in this statute law of South Carolina which invalidâtes 
the mortgage, nor is it void under the statute of Elizabeth. 

Both the mortgagor and the mortgagee, called as witnesses for com- 
plainant, testify to the perfect good faith of the transaction. The mort- 
(;agee did not know of the existence of other creditors of her mortgagor, 
and did not doubt her solvency. The mortgagor believed herself to be 
perfectly solvent. The fact that her agent knew that this was not true, 
cannot make her a party to the fraud, because it does not appear that he 
3ver communicated it to her. Let an order be entered in accordance 
with this opinion. 

Bond, J., concurred. 
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RoGjîES V. United States. 

(Œreuit Court, S. B. Neu> York. JNovember 81, 1887.) 

BoHDB— OppioiaIi— Rbcitals. 

An obligor in a bond^given to the United States— reciting ttiat the person 
for wliom the security was given had been "assigned to duty as a property 
and disbnrsing bfflcer, signal service, TT. S. A.," and conditioned tliat the in- 
cumbent Bhoiud f aithf ully ezpend and account for ail public moneys, etc. — is 
bound by such obligation, and will be held to answer for a loss occurring by 
the incumbent's default, even though there be in fact no such office, andcon- 
sequently the incumbent be not strictly an officer, bat an agent or employé of 
the government. 

ifoflfcrJIf. (SftenWon, for plaîntiff. 
Al^am J. Rose, for défendant. 

Wallacje, J. The plaintifif in error îs an obligor in a bond to the 
United States of America, which recited that one Howgate had been "as- 
signed to duty as a property and disbursing officer, signal service, U.S. 
A.," and hadaccepted said assignment, and was conditioned that How- 
gate should at ail times thereafter during his holding and remaining in 
said office carefully discharge the duties thereof, and faithfully expend 
and account for ail public money ooming into his hands . He has brought 
this writ of error to review a judgment of the district court, recovered 
against him on the bond for moneys embezded by Howgate while acting 
under the assignment to duty mentioned in the bond. 

Error is assigned that there is no liability upon the bond becaus© 
Howgate was not an officer, consequently there was no breach of the con- 
dition that he would faithfully expend and account for public money 
ooming into his hands "during his holding and remaining in said office." 
It is insisted that there was no such office as "property and disbursing 
officer, signal service," created or authorized by statute; also, that How- 
gate was assigned to duty by the chief signal officer, and was not ap- 
pointed by the président or the head of a department, and, therefore, 
could not be an officer. 

It is well settled that a bond not prescribed by law, but voluntarily 
givèn to the United States, is a valid obligation; that the United States 
hâve a right to enter into a contract not prohibited by law, and appro- 
priate to the just exercise of their powers; and that a bond to secure the 
government for public moneys intrusted to an agent, or protect it against 
loss in the transaction of its legitimate business, is such a contract. 
U. S. V. Ungey, 5 Pet. 115; U.S. v. Bradley, 10 Pet.. 343; Tyler v.Hand, 
7 How. 573; U. S. v. Hbdson, 10 Wall. 395; U. S. v. Mora, 97 U. S. 
413; Jessup v. U. S., 106 U. S. 147, 1 Sup. Ct. Kep. 74; Match Co. y. U. 
S., 31 Fed. Rep. 271. Hence, there being no question that the bond 
in suit was a voluntary one, the obligor is liable if it was takén to in- 
demnify the government against the miscarriage of an officer, oi of an 
agent or employé who was to be intrusted with money or property in the 
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course of a lawful employaient, and the terms of the bond are adéquate, 
and a breach bas been shown. 

It may be conceded, as is asserted for the plaintiff in error, that, when 
the bond was given, there was no such office under the government as 
that described in the bond; in other words, that no such office had been 
specifically created by act of congress, and no act had been passed au- 
thorizing the président or the head of a department to appoint an in- 
cumbent, and, therefore, within the décision of U. S. v. Germaine, 99 
U. S. 508, Howgate was not an "officer," and did not hold an office 
while the bond was in force. Assuming this, the bond must be treated 
as â contract to secure the government against loss from the unfaithful- 
ness of an employé in the signal service, who was about to be intrusted 
with public money in the course of his employment. The obliger, as 
well as the obligée, is presumed to bave known the law. He knew that 
Howgate could not bave been appointed to an office, and that what was 
termed an "office" in the bond described merely an employment. The 
récitals and the condition évince unequivocally an intention on the part 
of the government to exact, and of the obliger to give, indemnity , whereby 
the obliger was to pay not exceeding the penalty of the bond in case 
Howgate should not faithfully expend and account for the money com- 
ing into his hands while discharging the duties to which he had been 
assigned. As is said by the court in U. S. v. Germaine, nine-tenths of 
the persons rendering service are agents or employés working for the 
government, and paid by it without thereby becoming its officers. When 
the plaintiff in error undertook to become responsible for the fidelity of 
one of thèse employés, "during his holding and remaining in said office," 
he must hâve understood that his responsibility extended to a miscar- 
riage of the employé while exercising the duties to which he had been 
assigned. Thèse duties were characterized with sufficient accuracy, for 
practical purposes, in the bond as those of a property and disbursing 
officer. 

There\is no error, and thejudgment of the district court is affirmed, 
with costs. 



BOTTEBFIELD V. ToVSTN OF OnTABIO. 

{Circuit Court, JV. D. Nm York. November 16, ISSÎ ) 

Negotiablb Instruments — ^Purchasb tbom Bona Fidb HoiiDBB— Knowlebgb 
OF Bqtjitieb. 

The purchaser of negotiable paper with knowledge of the equities existing 
against it, can recover the f ull amount of the face value thereof, and is not 
limited to a recovery of the amount pald or advanced by him for the paper, 
when he purchases of one who aoquired it before maturity, for value, and 
without notice of any inflrmity or défense.* 

' The purchaser of a negotiable Instrument from a bona fide holder for value, acquires 
as good a title as the innocent holder had, and may recover thereon, although he'may 
hâve had notice of inflrmities in the note when he took it. Bodley v. Bank, (Kan.) )* 
Pac. Rep. — . 
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Rhodes, Coon & Higgins, for plaintiff. 
S. D. Bentley, for défendant. 

Wallace, J. The défendant insista that, because, when the plain- 
tiff bought the hegotiable paper in suit, he was aware that the défend- 
ant claimed that it had been made and put into circulation without au- 
thority, by persons who assumed to be its agent, the plaintiff can only 
recover what he paid for the paper, although he purchased it from a 
holder who acquired it before maturity, for value, without notice of any 
infîrmity, or ground of défense, and under circumstances that estopped 
the défendant from asserting that there was any défense. The law of 
commercial paper does not recognize any principle upon which this con- 
tention can be maintained. The rule is familiar and elementary, that a 
purchaser of such paper acquires the title of his vendor, and ail the right 
of his vendor, to enforce it for the full amount of the promise, against 
the maker; and although the purchaser bas knowledge of equities ex- 
isting between the original parties to the paper, which his vendor did 
not hâve when he became the owner, the purchaser is not affected by 
such equities, but stands upon the title of the prior owner, and his title 
is intact. It is entirely clear that if any préviens owner of the bonds and 
coupons in suit was a bonafide holder for value, the plaintiff, upon show- 
ing that he himself paid value, can avail himself of the position of such 
previous holder. 

There is a class of cases in which a purchaser of negotiable paper be- 
fore maturity, who acquires knowledge that his vendor was not a bona 
fide holder of the paper, and that the paper was subject to a défense in 
his hands, is permitted to recover only what he bas advanced upon pur- 
chasing the paper, before he acquired such knowledge. Thèse are cases 
in which there'was no bona fide holder previous to the plaintiff. The 
principle is that the plaintiff was only a bona fide purchaser pro tanto, 
and, therefore, entitled to recover to that extent only. Dresser v. Con- 
struction Co., 98 U. S. 92; Hargerv. WUson, 63 Barb. 237; Holcomb v. 
Wyckoff, 35 N. J. Law, 38; AUaire v. Hartshom, 21 N. J. Law, 665; 
Campbell v. Nichols, 33 N. J. Law, 88. Thèse cases bave no application 
to the présent case. 

The motion for a new trial is denîed. 
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Easton and others v. Houston & T. C. Ry. Co. and others,^ (Martin, 

Intervenor.) 

(Oireuit Court, E. D. Texas. November, 1837.) 

1. Masteb asb Sebtant— NBGLiaENCB— Fbllow-Sbkvant. 

The petitioner was a section hand in the employ of a receiver of a railroad, 
and, while returning to a section-house on a hànd-car, it was run into by a 
train in charge of an engineer in the employ of the receiver, and petitioner 
was injured. HeM, that as the petitioner at the time of the injury was run- 
ning a car on the track, he was brought into direct relations with the em- 
ployés running the train, and they were fellow-servants, respectively charged 
with the ordinary risks of each other's négligent acts.* 
S. Nbsligbnob— Action in Fbdbkal Coukt — Law Governing. 

Petitioner sought to recover damages for injuries in the United States court 
against a receiver of a railroad appointed by the court. Held, that the law» 
of the State where the action arose would govern as to defendant's liability. 

Sabin, J., dissents. 

On Exceptions to Master's Report. 

Henry Martin was allowed to intervene in this case to claim damages 
from the receivers for injuries inflicted by a collision upon their railway. 
The receivers demur and deny, and the matter was referred to a master, 
who reported that he found that petitioner at the time of the accident 
was in the employ of the receivers as a day-laborer or section hand; that 
between 7 and 8 o'clock on the morning of the fourteenth of July, 1886, 
the petitioner, with three other section hands and the master in charge 
of his section, in due course of employment, were traveling on a hand 
car over said section, returning to the section-house of said section from 
the city of Austin; that when about 200 yards distant from said section- 
house, approaching it, the hand car upon which they were traveling 
collided with a locomotive running in the opposite direction, and on its 
way to said Austin, and then being operated by the employés of said 
receivers, likewise in due course of employment; that the point where 
said collision occurred was in a curve of said railway; that the view of 
the track bettveen the hand car and the locomotive was obstructed by a 
growth of trees near the track, and upon the inner side of the curve, so 
that those upon thé hand car could not see the approaching locomotive 
until it was within 400 or 480 feet of them, and those operating the lo- 
comotive could not see the hand car until within a distance of about 100- 
yards; that the section master saw the smoke-stack of the approaching 
locomotive when distant 400 or 480 feet from it, and when the hand car 
was moving down grade at a speed of between six and eight miles an 
hour, when he called to and signaled the hands who were operating the 
the car to stop; that the car was struck by the locomotive before it was 

^Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 

'Upon the question of who are fellow-servants within the meaning of the mie ex- 
empting the master from liability for injuries resulting to an employé through the 
négligence of a co-servant, see Eeddon v. Kailroad Co., (Utah,) 15 Pac. Eep. 262, and 
note. Theleman v. Moeller, (lowa,) 34 N.W. Bep. 765; Kailroad Co. v. De Armond, 
(Tenn.)6S. W. Eep. 600. 
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stopped; that when the engineer on the locomotive first saw the car, 
,:abôut SOOfeet distant, the locomotive was running at'a speed exCeeding 
18 miles per hour; that the engineer at once applied the air-brakes, and 
used ail means to stop the locomotive, but was unable to do so, but did 
reduce its speed before it came in contact with the car; that at the time 
of the collision the section master was sitting on the front of the car, 
while petitioner and his fellow-workmen were "pumping" the lever by 
which the car was propelled, petitioner and one other workman being at 
the rear end of the lever, his face in thé direction in -which the car was 
moving, the other two section hands being at the iorward end of the 
lever; that when the section master gave the aLirm the men upon the car, 
except petitioner, jumped therefrom to save themselves; that almost im- 
mediately the collision occurred; so quickly that, as onewitness testifies, 
the tools carried upon the car were thrown in the air by the force of the 
collision about the time he reached the ground; that the whistle of the 
locomotive was several times sounded as it crossed highways within a 
mile of the section house, the last time about 400 yards from the point 
of collision; that the whistle was not sounded when the car was discov- 
ered, as the fireman from his position on the locomotive could notreach 
the whistle lever, and both hands of the engineer were engaged in apply- 
ing the checking apparatus of the locomotive, but that the fireman rang 
the locomotive bell; that the wind was blowing from the car towards the 
locomotive, and those upon the car did not hear.the bell or any of 
the whistle alarms; that petitioner did not see the locomotive, did not 
hear the call of the section master or see his signal to stop, did not 
see the men jump from the car, — in fact, did not see or become aware 
of any of the occurrences aforesaid; that when the car was struck, pe- 
titioner was thrown a distance of about 40 feet, and about as high 
as the smoke-stack of the locomotive, and did not "know anything" 
until he found himself lying several hours thereafter upon the gal- 
lery of the section-house aforesaid; that the engineer in charge of the lo- 
comotive which coUided with the hand car as aforesaid was guilty of 
négligence in running the locomotive at the rate of speed aforesaid around 
said curve, in violation of rule 12, limiting the speed in that place 
to six miles an hour, and that, but for such négligence, the accident by 
which petitioner received his injuries would not hâve occurred; and that, 
under the fédéral authorities as the master construed them, the négli- 
gence of the said engineer was not that of a fellow-servant with petitioner 
in that sensé which would exonerate the défendants, as the common mas- 
ter, from liability therefor, but that his said négligence was, in légal con- 
templation, the négligence of the défendants; that under the décisions 
of the appellate courts of Texas the défendants would not be liable to pe- 
titioner for the conséquences of such négligence; that the négligence of 
the engineer in running his locomotive at a speed exceeding 18 miles an 
hour, under the circumstances hereinbefore detailed, was the proximate 
cause of petitioner's injuries, and that the failure of the petitioner to see 
the approaching locomotive, considering the position which he occupied 
upon the hand car and the short space of time which transpired between 
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the time when the locomotive could first be discovered and the moment 
when the collision occurred, is not sufficient to charge him with négli- 
gence efificiently or substantially contributing to his injuries, and that 
therefore petitioner is entitled to recover in this action, and that the said 
receivers are officially liableto him for the payment of such damages aa 
may be adjudged him as compensation for his injuries. 

OampheU & Dunham, for intervenor. 

0. T. HoU. for receivers. 

Paedee, J. According to the report of the spécial master, the peti- 
tioner, a section hand in the employment of the receivers, while operat- 
ing a hand car on the railway, was injured through the négligence of 
another employé of the receivers then operating a locomotive on the same 
tracks. The duties of the petitioner as a section hand are not specifically 
set forth by the master, but the report does state that at the time of the 
injury complained of the petitioner, with other section hands and thé 
section foreman, " in due course of employment, were traveling on a hand 
car over said section," and the petitioner and his fellow-workmen were 
pumping the lever by which the car was propelled. There is no ques- 
tion but that the engineer in charge of the locomotive was in the Une of 
his duty. It foUows that the duties of the two employed and paid by 
the same master brought them to work at the same place at the same 
time, so that the négligence of the one, in doing his work injured the 
other in doing his work. Their separate services had an immédiate com- 
mon relation, to-wit, the use of the same tracka. Neither worked under 
the coutrol or orders of the other. 

The master says in his report "that under the fédéral authorities, as I 
construô them, the négligence of said engineer was not that of a fellow- 
servant with petitioner in that sensé which would exonerate the défend- 
ants as the common master from liability therefor, but that his said 
n^ligence was, in légal contemplation, the négligence of the défendants. 
I am of the opinion. that under the décisions of the appellate courts of 
Texas the défendants would not be liable to petitioner for the consé- 
quences of such négligence." 

It seems to be conceded as to the Texas décisions the master is correct. 

The case hère is one arising in Texas, and under the laws of Texas, 
and Texas law ought to control as to the défendants' liability. There is 
no other law to govern it. As fédéral authorities sustaining the finding 
of the master, I hâve been referred to the case oi Railroad v. Ross, 112 
U. S. 377., 5 Sup. Ct. Rep. 184, which holds that "a conductor of a rail- 
road train, who bas the right to command the movements of the train, 
and to control the persons employed upon it, represeiits the company 
while performing those duties, and does not bear the relation of fellow- 
servant to the engineer and other employés of the corporation on the 
train;" and to the later case of Railroad Go. v. Herbert, 116 U. S. 648, 
6 Sup. Ct. Rep. 590, where it was held that a brakeman and the ofl&cer 
or agent of the company charged with the duty of keeping the cars in re- 
pair were not fellow-servants within the common-law rule. Thèse cases 
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were decided by a divided court. In the Case of Ross, the vice-principal 
doctrine is recognized, and in the Oase of Herbert, the fellow-servant nég- 
ligence rule is modified by liraiting the application of the rule to em- 
ployés in the same départaient of service, and under this latter author- 
ity I can well see how the master might conclude in this case that, as 
the section hand and the locomotive engiùeer are in separatedepartments, 
they are not feUow-servants assuming the risks of each other's négligent 
acts. I am, however, of the opinion that neither of thèse cases is ap- 
plicable to the facts of the présent case. Whatever may be as a gênerai 
rule the duties of the section hand, as distinguished from the duties of 
those railroad employés running trains and locomotives, at the time of 
complainant's injury he was running a car on the road, and his duty and 
employment brought him in direct connection and relation with the em- 
ployés running the spécial train causing the injury. Both were using 
the tracks of the railway at the same time, and so near to each other that 
the conduct of the one necessarily affected the comfort and safety of the 
other. At that time it seems to me they were feUow-servants in the 
same gênerai department, governed by the saïae rules, and respectively 
charged with the ordinary risks of each other's négligent acts. 

The case of Randall v. Railroad Oo., 109 U. S. 478, 3 Sup. Ct. Rep. 
322, by a unanimous court, seems to me to be directly in point. In 
that case a brakeman of one train, while attending a switch on one track 
in a railroad yard, was injured by the négligence of an engineer of an- 
other train on another track. They were held to be fellow-servants, 
within the rule, and the rule was illustrated as foUows: 

" They are employed aiid paid by the same master. The duties of the two 
bring them to work at the same place, at the same time, so that the négligence 
of the one in doing his work may injure the other in doing his work. , Their 
separate services hâve an immédiate eommon objeet, — the moving of the 
trains. Neither works under the orders or control of the other. Each, by 
entering into his contract of service, takes the risk of the négligence of the 
other in performing his service; and neither can maintain an action for an in- 
jury eaused by such négligence against the corporation, their eommon mas- 
ter. " 

This illustration fits this case as though made especially for it. 

As the Texas authorities are conceded to be against the intervenor, it 
is not necessary to go further with this case. An order wiU be entered 
sustaining the défendants' exceptions to the master's report, and dismiss- 
ing the intervention of Henry Martin, with costs. 

Sabin, J., dissenting from the opinion of the circuit judge, the mat- 
ter was allowed to lie over, to be heard by the circuit justice, or for the 
division to be certified, as counsel may elect. 



EASTON V. HOUSTON & T. 0. Ey. CO. i897 



EastoN and othere v. Houston & T. C. Ry. Co. and others.' (Fibb- 
BAUGH & Co., Intervenors.) 

{Circuit Court. B. D. Texas. November 19, 1887.) t 

Carriebs— Rkduckd Rates— Limitation op Time. 

On January 28, 1887, petitioner entered into a contract with the agent ot a 
receiver of a railroad for shipment of goods from New York to Texas at eut 
freight rates. The steamer at New York refused to receive the goods, and 
February 13, 1887, the receiver guarantied the contract, and the goods were 
shipped March Ist. On March 4th the petitioner was informed that the time 
had expired, and the former rates restored. Petitioner testifled nothing was 
said to hlm as to limitation of time of sbipmeni; the agent of the rëeéiver 
was under the impression he had mentioned it. Held, that the direct- testi 
monjr of the petitioner and the conduct of the parties showed that no im- 
médiate shipment was contemplated. 

On Exceptions to Master's Report. 

W. H. Pirebaugh & Co. were allowed to intervene in this case, to 
claim an amount paid by them for freight in excessof amount contracted 
for with the agent of the receivers, and the matter was referred to a spé- 
cial master, who reported as follows: 

I flnd that on the twenty-eighth of January, 1887, H. D. Fatrick, local 
agent for the défendant receivers in the city of Austin, ofEered to W. H. Fire- 
baugh & Co., the petitioners, who then were, and for some years had been, 
merchants in said city, a spécial or "eut" rate of fifty cents per one hundred 
pounds upon freight from New York city to Austin if shipped in quantity 
of not less than twenty thousand pounds in one shipment, and thîat such ofler 
was for freight for immédiate shipment by "the Morgan" Une of steamers 
from New York. That immediately thereafter petitioners sent an order to 
their correspondents in New York, C. M. Biddle & Oo., to ship to them at 
Austin. via the "Morgan" lineof steamers, aquantity of freight consisting of 
tin, iron, and white lead, weighing more than twenty thopsand pounds, and 
in said order stated the spécial rate aforesaid. That on the tenth of the fol- 
lowing month the said Biddle & Co. notifled petitioners that the said Morgan 
Une refused to receive the freight at the spécial rate named; that immedi- 
ately, on said tenth of February, petitioners consulted the said agent, Pat- 
rick, and stated to him the refusai of the Morgan Une to receive the freight 
at the "eut" rate; that thereupon the said agent communicated the faets to 
the gênerai freight agent of the défendants, who replied, guarantying to pe- 
titioners the spécial rate offered on the twenty-eighth of January, whereupon 
petitioners directed their New York correspondent by télegraph as follows: 
"Ship the goods as soon as possible; we hâve guaranty;" that on the flrst of 
March the said Biddle & Co. delivered the goods ordered on the twenty-eighth 
of January, and referred to in the above quoted telegram, to the said Morgan 
iine in New York city, consigned to petitioners at Austin, and received there- 
for eight bills of lading, the aggregate weight of the freights so delivered be- 
ing twenty-six thousand and sixty-nine pounds. I flnd that the amount of 
freight charges for transportation of said freight from New York to Austin, 
at the rate of 50 cents per hundred pounds, would be $130.35, and 95 cents 
insurance — $131.30; that, upon the aririval of the freight at Austin, about 
the twenty-flrst of Mardi, the said agent of the receivers at that station de- 
manded and received of petitioners as freight money on said shipment, 

' Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
v.32F.no.l4— 57 
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$298.51. It is for the différence between the amount so paid and the afore- 
said spipof $191.30, to-wit, $167.21, that petifionew sue, claiming that such 
excess was an overcharge und,i?r tbe contract of January 28th, and the guar- 
anty of February 12th. The défendants contend thàt, under the contract of 
jTanuary 28th, th^goods were to hâve been made in orae sMpment, and under 
oîie bill of lading, and that the delay of the shipment until March Ist was not 
such "immédiate" shipment as was contemplated by the parties under the 
January contract* and the subséquent arrangement of February 12th. 

I flnd that the steam-ships of the Morgan line, over the route by which the 
freight was mutUally contemplated should be shipped during the month of 
February, sailed from the port of New York on ïuesday, Tlmrsday, and 
Saturdày of eàctiWveek, and thàt under thèse appointments six steam-ships 
presumàbly saile4 from said port pyer said route after the twelfth of Febru- 
ary, Mid before the flrst of March. Iflnd that the delivery of the freight by 
Biddle & Co. to the Morgan line in New York in one day was one shipment 
under the terms of the January agreement between petitioners and défend- 
ants' agent; and the fact that the Morgan line issued, aad said Biddle & Co. 
accepted, more than one hill of lading, did not alter that f eature of the trans- 
action. I flnd that the "immediatç?- shipment, contemplated in the proposi- 
tion of January 28th, meant that tlie freights should be shipped within a rea- 
SQnable time after January 28th, and that this limitation was carried into the 
arrangement of February 12th, and that the shipment of the freight byplain- 
tiffs' New York agents, Biddle & Co., on the flrst of March, was not, under 
thë îacts and circumstances of the case, a shipment within a reasonable time 
aftër February 12th, and that such delay relievëd the défendants of any liabil- 
ity under their gùaranty of February 12th to proteet the eut or spécial rate 
ofifered on the twènty-eighth of January. 

I flnd, it not othèrwiae appeàring,.that the freight money paid by plaintiffs, 
as âforèsaid, was in conformity with the regular tariff rates charged On the 
flrîst ofMarchïbrtransportationbf freight of the charàcter of plaintifEs' from 
New York to Austin over the MIorgàn Une, and that the défendants had the 
right to coUect thé èame from thë plaintiffs. 

The promises ôbâslderedi I am" ttf the opinion, and sd flnd, that petitioners 
are not entitLed'fé^Vecover in this action, and I recommend that a decree be 
vcntèred accorditt^yl 

R. G- We^, ïpr intervenors. 

J. H. Davenport, Jr., for receivers. 

Paedee, J. The issue in the case is whether the contract between the 
intèrvenors and the receivers' for a eut rate from New York to Austin was 
liinited to irniiiediate shiphients. 

Tliç éyidenca of \V. H. Firebaugh, who made the contract with Pat- 
rict:, agent qf;th!çi receivers, is that at the time of making of the contract 
tkere was nothing said about a lirait of time. " There was no lirait then 
as to a certain time of shipment." 

Mr . Patrick testifles : " My instructions were for iramêdiate shipment . 
My^ itepres^ion is,' I so stated it to Mr. Firebaugh' at the tirae, that they 
■n'erç for immédiate shipment. It was a eut in rates, and I did not know 
hpw.long it wouldlast." Fourteendàys after the contract, on February 
12th, OU' the refusai of the Morgan line beingcommunicated,tHe receiv- 
ers guarantied the contract, and Mr, Patrick is not positive that then he 
said anything about immédiate shipment. The shipment was made on 
March Ist, and on March '4th, as Mr. Firebaugh testifies, Mr. Patrick 
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notified him "that the timehad expired, and that theusual rates had 
been restored," and in this testimony Mr. Firebaugh is not contradicted 
by either the impression or the recollection of Mj. Patrick. , , 

This is practically the material évidence on the point of limitation as 
to tirae of shipment under the contract. The défendants set up the lim- 
itation, and they faU to establish it by direct évidence; the iînpressions 
of their agent cannot overcome the positive testimony of the intervenors. 

The conduct of the parties in. relation to the shipment shows that nei- 
ther intended or looked to what is now claimed as to immédiate ship^ 
ment, This appearsby the fact that 14 days elai^ed before the giaar- 
anty was given, and 16 more before the shipment was made, and by the 
significant fact that Maroh 4th, three days after the shipment, the de- 
fendants' agents notified intervenors that the time had pxpired, and that 
the usual rates had been restored. 

The exceptions to the master's report should be sustained, and the in- 
tervenors should hâve a decree for the return to them by the défendants 
of the sum of $167.21, and for costs of intervention. 



DeNNY V. DODSON. 
(OireuU Court, Z>. Oregon, November 28, 1887.) 

.1. Public Lands—Raileoad Ghant— Noktherjst Pacific — Efpect of. 

The congressional grant of the odd-numbered sections of the public land on 
the line of the Northern Pacifie Railway to that corporation is a present'one, 
and passes the légal title to the grantee; but the corporation is not authorized 
to dispose of or incumber the land without the consent of congress, excepl 
the earned portions lying opposite to any SS-mile section of the road, aftei 
the construction thereof, and the acceptance of the same by the United 
States. 

2. Samb. 

No entry conld be made of any land în an odd-numbered section within the 
limits of tïie grant, under the town-site, homestead, or pre-emption act after 
August 13, 1870, when the railway Company flled ita maç of gênerai route 
with the secretary of the interior, in th&offlce of the commissioner of the gên- 
erai land-offlce. 

8. 8ÀMB. 

The location of the line of the road in a state or territory détermines the 
width of thé grant, — whether of 10 or 30 alternate sections, — without référ- 
ence to the fact of whether the grant includea lands within the limits of a stat« 
or not. 
4. Samb. 

The condition attachedto the grant to the railway company, that the road 
shall be completed by a day named, is a condition subsei^tient, for a breach 
of which no one but the government, the grantor, can claim a forfeiture; and 
the title of the company, though def easible in the mean time, is still the lega^ 
one, on which it may maintain ejectment against any intruder or trespasser. 

Action to Recover Possession of Real Property. 

This is an action of ejectment to recover possession of certain lots in 
the town of Arlington, Gilliam county, Oregon, being portions of section 
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21 , in township 3 N. , of range 21 È. of the Willamette merîdian, in that 
state. 

The plaintiff daims title to them under the grant made to the North- 
ern Pacific Railroad Company, by the act of congress of July 2, 1864. 
The complaint allèges that he is the owner in fee of the premises; that 
the défendant is in possession thereof, and wrongfully withholds the pos- 
session from him to his damage of $200. In order to show that the ac- 
tion àrises under a law of the United States, so as to bring it within the 
jurisdiction ofthe circuit court, the complaint refers to the act of July 
2, 1864, "graiïting lands to aid in the construction of a railroad and tel- 
égraph iinefrom Lake Superior to Puget sound, on the Pacific coast, by 
the northern, route," and to acts and joint resolutions supplementary 
thereto and améndatory thereof, and allèges that the plaintiff dérives title 
to the lands in controversy, and holds them under those acts and reso- 
lutions, and by à deed from the Northern Pacific Railroad Company. 
The complaint then sets forth, that, under thèse acts and resolutions, 
there was granted to that company, its successors and assigns, for the 
purpose of aiding in the construction of the railroad and telegraph Une 
mentioned, every alternate section of public land designated by odd num- 
bers, to the amount of 20 alternate sections per mile, on each side of 
the railroad line, as the same should be adopted by the company, through 
the territories of the United States; that the gênerai route of the railroad 
through the territory of Washington, and opposite to the premises in 
controversy, wbich are within the boundary ofthe grant, was fixed by 
the company, on or about the thirteenth day of August, 1870,' and a 
map and plat thereof were, on that day, filed with the secretary ofthe 
iptëirior, in the office of the commissioner of the gênerai land-offic^; that 
thereupon ail lajids included within the grant opposite to the gênerai 
route ofthe road, as thus fixed, including the lands in controversy, were, 
by ordëi; duly niade and promulgated, withdrawn from sale, entry, and 
pre-emption, as in the act provided, and that this order has ever since 
been and now is in fuU force and efl'ect; that on the twenty-ninth day 
of Juné, 1883, the line ofthe road was definitely fixed and located through 
the territory of Washington, opposite to the premises, and a map, show- 
ing the definite location of the line of the road, was on that day filed 
with the secretary of the interior, in the office of the commissioner of 
the gênerai land-ofiice; that the road was fuUy constructed on the line 
thus definitely located by the company, opposite to the premises, on or 
about the twenty-first day of Deceinber, 1884, and that the same was 
approved and accepted by the président of the United States on the sev- 
enteénth day of January, 1885; that the company has duly seleeted the 
premises in controversy, in accordance with the régulations of the depart- 
ment of the interior, and has paid to the government the cost of survey- 
ing the same; that on said thirteenth day of August, 1870, upon the 
withdrawal of the lands within the grant, as mentioned, the premises 
in controversy were public lands, not minerai, and not reserved, sold, 
granted, or occupied by homestead or other settlers, nor otherwise dis- 
pééed of or located upon, and were free from pre-emption or other claima 
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or rights, and to them the United States had full title, not appropriated 
otherwise than by the said act of congress, and the acts and joint resolu- 
tions supplem entai thereto and amendatory thereof; and that said lands 
thencéforth wére reserved to, and thereupon became the property of the 
Northern Pacific Railroad Company; that on or aboat the third day of 
December, 1885, the company, for a valuable considération, conveyed 
the premises to the plaintiff, who bas since been and now is the owner, 
seized in fee and entitled to the possession thereof. The complaint con- 
clu des with a prayer that the plaintiff hâve jadgment against the de- 
fendant for the possession of the premises, and for the sum of $200 dam- 
ages for wrongfully withholding the possession from him. To the com- 
plaint the défendant demurred, upon the ground that it did not state a 
sufficient cause of action; and upon this demurrer the cause was heard. 
; Cfyrus A. Dolph and Ralph M. Dément, for plaintiff. 

Alfred S. Bennett and J. Q. Adams, for défendant. 

Before Field, circuit justice, and Deady, district judge. 

FiELD, Circuit Justice. As the complaint avers that the premises in con- 
troversy were a part of the land granted to the Northern Pacific Railroad 
Company by the act of congress of July 2, 1864, and that they were free 
from any claims which would defeat their vesting in the company, at 
the time the gênerai route of its railroad was designated, and a map 
thereof filed with the commissioner of the gênerai land-oflice, and the 
lands opposite to such route were withdrawn from sale, entry, and pré- 
emption, the only objections that can be raised vjpon the demurrer must 
go to the sufiiciency of the title granted to maintain ejectment, or to the 
omission of the complaint to aver that the lands were as free from any 
other claims when the route became definitely fixed as when the gênerai 
route was designated, and a map thereof filed; and such ia the purport 
of the argument of the défendant. 

As to the title, his contention is that the grant contained in the act of 
July 2, 1864, "was not a grant of title in pressenti, but only of an incho- 
ate interest" in the lands described; that the building ofeach 25-mile 
section was, by the terms of the act, a condition précèdent to the vesting 
of title tô lands coterminous to such section; and that, upon the failure 
of the company to complète the entire road within the time designated 
in the act, the title to ail lands not then earned remained in the United 
States, and could not pass to the company without affirmative action on 
the part of congress. By "an inehoate interest," as hère used, is prob- 
ably meant an interest which might afterwards be enlarged into a title as 
the construction of the road proceeded. To détermine the weight of 
thèse objections, a careful examination of the language and object of the 
act of July 2, 1864, is necessary. 13 St. c, 217, p. 365. 

By the first section the Northern Pacific Railroad Company was iii- 
corpôrated, and authorized to lay ont, construct, and maintain, a con- 
tinuons railroad, and telegraph Une, with the appurtenances, from a point 
on Lake Superior, in the state of Minnesota or Wisconsin, and thence 
westerly by the most eligible route, as should bedetermined by the com- 
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papy, within the territory of the United States, on a, line nortb of the 
forty-fifth degree of latitude, to some point on Pugçt sound, with a 
branch by,;the yalley of the Oolumbia river to a point at or near Port- 
land, in Ûje atate of Oregon. Tiie company waa also invested with ail 
the powers, privilèges, and immunities necessary to carry into effectthe 
purposes of the act. 

By the third section a grant of land was made to the company. Its 
language is: > ;■ 

"That there,:}>e, unâ Tierébyis, granted to the Northern Pacifie Eailroad 
Company, i,t8 successors and assigna, for the purpose of aiding in the con- 
struction of sai(^ railroad and telegraph Une to the Pacific coast, and to secure 
the safe and speedy transportation of the mails, troopa, munitions of war, and 
pubh'c stores over tlie route of said line of railway, every alternate section of 
public land, not minerai, designated by odd numbers, to the amount of 
twenty alternate sections per mile on each side of said railroad line, as said 
company may adopt, through the territories of the United States, and ten al- 
ternate sections of land per mile on each side of said railroad wherever it 
passes through any state, and wherever on the line thereof the United States 
bave full title, not reserved, sold, granted, or otherwise appropriated, and free 
from pre-emption or other daims or rights at the time the line of said road is 
deflnitely flxed and a plat thereof flled in the ofllce of the commissioner of the 
gênerai landrolfice. And whenever prier to said time any of said sections or 
parts of sections shall hâve been granted, sold, reserved, occupied by home- 
Btead settlers, orpre-empted or otherwise disposed of, other lands shall be se- 
lected by said company in lieu thereof, under the direction of the secretary of 
the interior, in alternate sections and designated by odd numbers, not more 
than ten miles beyond the limits of said alternate sections." 

By the fourth section it was enacted: 

" That whenever said Northern Pacific Railroad Company shall hâve twenty- 
flve consécutive miles of any portion of said railroad and telegraph line ready 
for the service contemplated, the président of the United States shall appoint 
three commissioners to examine the same, and if it shall appear that twenty- 
five consécutive miles of said road and telegraph line hâve been completed in 
a good, subsiantial, and workmanlike manner, as in ail other respects required 
by this act, the commissioners shall so report to the président of the United 
States, and patents of lands, as aforesaid, shall be issued to said company, 
conflrming to said company the right and title to said lands, situated oppo- 
site to and coterminous with said completed section of said road; and from 
time to time, whenever twenty-flve additional consécutive miles shall hâve 
been constructed, completed, and in readiness as aforesaid, and verified by 
said commissioners to the président of the United States, then patents shall 
be issued to said company, conveying the additional sections of land as afore- 
said." 

By the sixth section it was enacted: 

"That the président of the United States shall cause the lands to be sur- 
veyed for forty miles in width on both sides of the entire line of said road, 
after the gênerai route shall he flxed, and as fast as may be required by the 
construction of said railroad ; and the odd sections of land hereby granted 
shall not be liable to sale or entry, or pre-emption, before or after they are 
surveyed except by said company, as provided in this act; but the provisions 
of the act of September, 1B41, granting pre-emption rights, and the acts 
amendatory thereof, and of the act entitled 'An act to secure homesteads to 
actual settlei-s on the pubhc domain,' approved May 20, 1862, shall be, and 
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the same are hereby, extended to ail other lands, on the lîne of sald road, 
when surveyed, excepting thosè hereby granted to said company." 

The-act also declared that the grants were made, and the rights and 
privilèges were conferred upon and accepted by the company, on the con- 
dition that it should commence work on the road within two years from 
the approval of the act by the président, and complète and equip the 
whole road by the fourth of July, 1876; and upon the further condition 
that, if the company should make any breach of the conditions of the 
grants, and allow the same to continue for upwards of one year, then at 
any time thereafter the United States might "do any and ail acts and 
things" needful and necessary to insure a speedy completion of the road. 
By a subséquent act, the time for the commencement of the road was ex- 
tended to July 2, 1868, and for its completion to July 4, 1878. 14 St. 
365. 

The terras in which the land is granted do not support the contention 
of the défendant. They import the transfer of a présent title, and not 
one to arise in. the future. They are "that there be, and hereby is, 
granted" to the company every alternate section of the lands designated. 
There is nothing in them to indicate that on^y a partial or limited inter- 
est is intended. The lands themselves, described by the sections named, 
are grg^nted; and, of course, whatever interest the United States possessed 
in such lands passed, unlegs the import of the terms be qualified by sub- 
séquent provisions of the act; and whether such is the case we shall pres- 
ently consider. Similar terms are employed in a large number of con- 
gressional grants of land, and notably so in those made to aid in the con- 
struction of railroads. They hâve becn considered by the suprême court 
in many instances, and in ail of them hâve received the same interpréta- 
tion; which is thatunless restricted by other clauses of the act, they im- 
port a grant in prsesenti, conveying at once the interest of the United States 
to the lands described, whatever that may be. 

As the sections granted are to be along the line of the railroad, they 
cannot be located until the line of the road is fixed. The grant is therefore 
in the nature of a float; and the title does not become défini tely attached 
to spécifie sections until they are capable of identification. But when 
they are once identified, the title attaches as of the date of the grant; 
except as to such parcels as in the mean time by the terms of the act 
hâve heen otherwise appropriated. It is in this sensé that the grant is 
termed a grant in prmsenti. The cases of Schulenberg v. Harriman, 21 
Wall. 44, 65; Railroad Go. v. U. S., 92 U. S. 733; RaUway Go. v.RœOr 
voay Go., 97 U. S. 491; and Railroad Go. v. Baldmn, 103 U. S. 426,— 
may be examined for further illustration of this subject, and the con- 
struction by the suprême court of similar terms of grant. In the Leaven- 
«)ortÀ Case, that court said: 

" ' There be and is hereby granted ' are words of absolute donation, and im- 
port a grant in prœsenti. This court has held that they can bave no other 
meaning, and the land department, on this interprétation of them, has uni- 
formly administered every previous similar grant. They vest a présent title 
in the state of Kahsas, [the grantee named,] though a survey of the lands and 
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a location of the road are neçeasary to give précision to it and attach it to any 
particnlar tract. The grant thea beeomes certain, and by relation has the 
same effect iipon the selected rarcels, aa if it had speciflcally described thetn." 
92 U. S. 741. 

The présent tiUe hère mentioned is a légal title, as distinguished from 
an équitable or inchoate interest arising upon a contract or promise of 
the government. ' The words "there be and is hereby granted " are not 
words of contraoi or promise, but, as said in the citation, are words of 
absolute donation; that is, they transfer a présent légal right to the sec- 
tions designated, which beeomes attached to them speciiically whenever 
they are identified. 

The défendant con tends that the natural import of the granting terms 
is qualified and restricted by the fourth section of the act, which provides 
that whenever 25 miles of the road are completed in a good, substantial, 
and workmanlike manner, and commissioners appointed to examine the 
same hâve made a report to that effect to the président, patents shall be 
issued "cohfirming to the company the right and title tosaid lands situ- 
ate opposite to and coterminous with the said completed section of the 
road." Why, it is asked, is there a necessity of such patents, if the title 
passed by the act itself? There are many reasons why patents should 
be issued upon the completion of portions of the road. They would 
identify t.he lands which are coterminous with tue road completed; they 
would be évidence that the grantee, in the construction of that portion 
of the road, had fuUy compiied with the conditions of the grant, and to 
that extent thé grant was relieved of poasibility of forfeiture for breach 
of its conditions; and they would obviate the necessity of any other évi- 
dence of the grantees' title to the lands embraced in them. They would 
thus be deeds of further assurance confirmatory of the grantees' title, and 
so be invaluable to them as a source of quiet and peace in their posses- 
sions. The Word "confirmiug" is applied to such patents in section four. 
Words of sale and transfer, if used, would not change the character and 
opération of the patents. There are many instances in the reports where 
such effect — that is, as deeds of further assurance, or as évidence of the 
grantees' previous title — has been given to patents authorized or directed 
to be issued to parties, notwitbstanding a previous législative grant of 
the premises to them, or a confirmation to them of a previously existing 
title. The case of Langdeau v. Hanes, reported in 21 Wall. 521, is an 
instance of the latter kind. The suprême court there said: 

" In the législation of congress a patent has a double opération. It is a con- 
veyance by the government, when the government has any interest to con- 
vey, but, where it is issued upon the confirmation o£ a claim of a previously 
existing title, it is documentary évidence, liaving the dignity of a record, of 
the existence of that title, or of such equities respecting the claim as justify 
its récognition and confirmation. The instrument is not the less efficacious 
as évidence of previously existing rights because it also embodies words of 
release or transfer from the government." 

See, also, Wiightv. Roseherry, 121 U. S. 488, 497, 7 Sup. Ct. Rep. 985. 
The case of Rutherford v. Greene^s Hdra, 2 Wheat. 196, is also instruct- 
ive on this point, as well as on the character of the title conveyed. In 
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1782 the state of North Carolina passed an act providing "that twenty- 
five thousand acres of land shall be allotted for and given to Major Gen- 
eral Nathaniel Greene," within the bounds of a tract reserved for the use 
of the army, to be laid off by commissioners designated in the act, as a 
mark of the high sensé the state entertained of "the extraordinary serv- 
ices of that brave and gallant officer." The commissioners alloted the 
twenty-fivé thousand acres, and in 1783 caused a survey of them to be 
made and returned to the proper office; and the suit brought by Ruther- 
ford, who claimed, under a subséquent entry, five thousand acres of the 
same tract, turned upon the validity of Greene's title, and the date at 
which it commenced. It was contended by Rutherford's counsel that 
the words of the act gave nothing; thàt they were in the future, not in 
the présent tense, and indicated an intention to give in future, but 
created no présent obligation on the state, nor présent interest in Gen. 
Greene. But the court, speaking by Chief Justice Marshall, answered 
that it thought differently; that the words were words of absolute dona- 
tion, not; indeed, of any spécifie land, but of 25,000 acres in the terri- 
tory reserved for the officers and soldiers; that, as the act of settiug apàrt 
that qùantity to Gen. Greene was to be performed in the future, the 
words dirécting it were nôcëssarily in the future tense; but that nothing 
could be more apparent than the intention of the législature to ordeï the 
commissioners to make the allotment, and to give the land when allotted 
to Gen. Greene. And the court held that the gênerai gift of 26,000 
acres, lying in the reserved territory, became by the survey a particular 
gift of that qùantity contained in the survey, and concluded an elaborate 
examination of the title by stating that it was the clear and unanimous 
opinion of the court that the act of 1782 vested a title in Gen. Greene to 
25,000 acres of land, to be laid off within the bounds allotted to the offi- 
cers and soldiers, and that the survey made and returned in pursuance 
of that act gave précision to that title and attached it to the land sur- 
veyed. 

On the argument of the case it was also urged against the title of Gen. 
Greene, that, by the constitution of North Carolina, there should be a 
seal of the state, to be kept by the govemor, and affixed to ail grants; 
and that the législative act could not amount to a grant, since it wanted 
a formality required by the constitution. But the court answered that 
the provision of the constitution was intended for the completion and au- 
thentication of an instrument atte^ting a title previously created by law, 
which instrument was merely the évidence of prior légal appropriation, 
and not the act of original appropriation ilself. And the court said that 
this was so obvious that it would certainly hâve thought it uunecessary 
to advert to it, had not the argument been urged repeatedly, and with 
much earnestness, by counsel of the highest respectability. 

While a légal title to the sections described, as distinguished from a 
merely équitable or an inchoate interest, passed to the railroad Company 
by the act of July 2, 1864, it was not a title which could be disposed of 
by the Company without the consent of congress, except as each 25-mile 
section of the road was completed and accepted by the prc aident, so as 
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to eut off the right of the United States to compel the application of the 
lands to the purposes for which they were granted, or to prevent their 
forfeiture in case of the company's faihire to perform the conditions of 
the grant. , TJie lands were granted to aid in the construction of the road 
and telegraph line, and, as is évident from difi'erent provisions of the act, 
congress designed to secure this application of them. But such applica- 
tion would not, of itself, operate to transfer the title; there is nothing 
translative of title in work performed. It would jnerely remove the re- 
striction upon the use apd sale of the title already granted. In that way 
it would not only give the grantee the right to a patent, but would ren- 
der him free to sell and transfer that right to pufchasers. But, in ad- 
vance of the construction of the road and telegraph line, or of particular 
portions, the lands could not be used without the permission of congress, 
so os to eut off the rights of the United States mentioned above. Such 
permission was given when^ on the thirty-first of May, 1870, by the joint 
resolution of, the two houses, congress authorized the company to issue 
its bonds to aid in the construction and equipment of itjsroad, and to 
secure the same bymortgage on its property and rights of property of ail 
kinds and description, real, Personal, and mixed, including its franchise 
as a corporation. In the property mentioned, the lands granted to the 
compajQy areincluded. It can hardly be supposed thai congress would 
haye allowed this mortgagCi if the company had no légal title to the 
lands wljjch could be held as security for the moneys advanced on the 
boiids and trarisferred byisale upon foreclosure, in case default should be 
made in ^helr payment. Tô suppose that congress would sanction such 
a proceeding would be to impute to it complicity in a fraud, which can- 
not be entertained for a moment. The conclusion foUows that it allowed 
the exécution of the mortgage, because it had transferred io the company 
a title to the lands covered by its grant, which could in this way be made 
available toraise funds for the work. 

This interprétation of the granting terms of the act, as qualified by 
subséquent; provisions, not only secures the application of the property 
for the construction of the road and telegraph Une, but it also secures the 
company a,gainst its aliénation by the, government to other parties. The 
légal title to the sections having passed, the government could not grant 
the land to others, when no forfeiture had been previously decreed. 

My attention has been called to the case of U, S. v. ChUders, 8 Sawy. 
171, 12 Fed, Rep. 586, in which the district judgeof this district holds 
that th^.act, of July 2, 1864, does not operate as a présent grant to the 
Northern; Pacific Eailroad Company of the lands described, but is merely 
an agreenient or provision that the lands shall be conveyed to it absp- 
lutely when,, and as fast as, any 25-mile section of the road is constructed 
and accepted by the United States; and that, in the mean time, the title 
to the unearned and unpatented sections remains in the United States. 
This conclusion is founded upon the provision mentioned , that, notwith- 
standing the act: contain^ words of présent grant, a patent is to issue to 
the company for the coterminous odd sections, upon the completion of 
every 25-mile section of the road and its apceptance by the président; 
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and upon its supposed necessity to secure tbe application of the lands 
for the construction of thé road, and enable the United States to apply 
the uneamed and unpatented portion of them in case the company should 
fail to complète the road as rapidly as provided. The case of Rke v. 
Railroad Co., 1 Black, 358, is cited in support ofthis conclusion, where, 
in an act of congress, words of présent grant of land to the territory of 
Minnesota, to aid in the construction of a railroad, are held to be con- 
troUed by other clauses of the act. But those clauses declared that no title 
should vest in tlie territory, until a continuous line of 20 miles of the road 
was completed, — words to which no force could be given except as a 
limitation upon the terms of présent grant, a cireumstance which mate- 
rially distinguishes that case from the présent one. > For the reasons ai- 
ready given, I am not able to accept the conclusion of the learned judge, 
who is so generally right in his décisions that one may well hesitate to 
dissent from his judgment. 

It is not necessary to a recovery by the plaintiiif that he should show 
that a perfect and indefeasible title to the lands granted immediately 
passed to the company, or anything more than a defeasible title, which 
would become perfect and indefeasible to coterminous lands as the road 
was completed. The road opposite to the premises in controversy hav- 
ing been completed and accepted, the title, however imperfect whilst in- 
cumbered, if it may be so termed,'by the uses to which the lands were 
to be appUed, bas become perfect and indefeasible; and the costs of sur- 
veyingj selecting, and conveying the lands having been paid into the 
treasury of the United States, the only remaining obstacle to their sale or 
other disposition by the company bas been removed. During the con- 
struction of the road, no one could do anything to defeat the ultimate 
acquisition of a complète title by the company, however imperfect it 
may originally hâve been, except in one of the ways designated in the 
act; that is, by purchase, entry, or pre-emption, before the route of the 
road became definitely fixed. 

The contention of the défendant against this view is that, upon failure 
of the company to complète the entire road within the period fixed by 
the act, or the supplementary act, the tiûe to the land not then earned 
failed, and could be restored to the company only by affirmative action 
on the part of congress; in other words, that the corapletion of the entire 
road within the time designated was a condition précèdent to the vesting 
of title to ail lands not previously earned by the construction of a road 
coterminous with theru. For this position we find no warrant in any 
provision of the act. The conditions attached to the grant are condi- 
tions subséquent, and not précèdent. The object of the grant was to 
aid in the construction of the road. The title granted is therefore made 
to attach to the sections designated as soon as the location of the route 
of the road is definitely fixed, and a map thereof filed in the office of 
the secretary of the interior, and iS not in a state of suspense until the 
road, or a part of it, is constructed, although not subject to be disposed 
of by the company, without thé consent of congress, except as each 25- 
mile section is completed and accepted. The conditions as to the con- 
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struction and equîpment of the road and télegraph Une being subséquent, 
and not précèdent, no one but the governnaent, the grantor, can claim a 
forfeiture for breach of them. This is but common learning. As was 
said by the suprême court in Schulenberg v. Harriman, 21 Wall. 62: 

"It is settled law that no one can take advantage of the non-performance 
of a condition subséquent annexed to an estate in fee but the grantor, or his 
heirs, or the sucçessors of the grantor, if the grant proceed from an artifleial 
person; and if they do not see fit to assert this right to enforce a forfeiture on 
that ground, this title remains unimpaired in the grantee. The authorities on 
this point, with hardly an exception, are ail one way, from the Year Books 
down. And the same doctrine obtains where the grant upon condition pro- 
ceeds from the government; no individual can assail the title it has conveyed 
on the ground that thp grantee has failed to perform the conditions annexed. " 

The case oîRaUroad Co.y. TraUl Oounty, 115 U. S. 601, 6 Sup. Ct. Rep. 
201, is seemingly in conflict with the views expressed as to the charac- 
ter of the title granted to the company. On the fifteenth of July, 1870, 
in an act niaking appropriations for sundry civil expenses, and, among 
other things, for the survey of public lands within the limite of the land 
grant to the Northern Pacific Railroad Compan}', congress provided "that, 
before àny land granted to said company by the United States shall be 
conveyed to any party entitled thereto under any of the acts incorporating 
or relating to said company, there shall first be paid into the treasury of 
the United States the cost of surveying, selécting, and conveying the same 
by the said company or party in interest." 16 St. 305, 3u6. In the case 
cited, the suprême court had this provision before it, and in its opinion 
there is an expression to the efi"ect that the légal title to the lands granted 
remained in the United States until their convèyance was executed, that 
is, until their patent was issued. Thequestionforjudgment was, whether 
the lands of the company could be taxed by the county, under the lawa 
of the terri tory of Dakota, before the patents issued. The court held 
that they could not be thus taxed; for, if taxed, they might be sold, and 
the government be thus deprived of the costs incurred in surveying, se- 
lécting, and conveying the lands. The government had, therefore, de- 
termined to withhold, until such payment, the issue of its conveyances, 
that is, its patents, which, as muniments of title, would, as already men- 
tioned, be of great value to the company. By the act as originally 
passed, the title granted was not disposable, as already stated, without 
the consent of congress, so as to eut ofif the rights of the United States 
upon breach of the conditions of the grant. Under the réservation clause 
of the act, the power to amend, alter, or repeal its provisions was pos- 
sessed bycongress, and, before the oonstruction of the road and télegraph 
line was commenced, it imposed a new condition on the disposition of 
the title; and that was that the company should pay the cost of survey- 
ing, selécting, and conveying the lands, — expenses incurred for its bene- 
fit, — and that the patents record évidence of the company's title, and of 
its absolute power to dispose of the lands, should not issue until such 
payment. The law was therefore, in ite effect, an assertion of a lien 
upon the title papers, and upon the lands, for expenses necessarily in- 
curred for their identification and survey, and in the préparation of con- 
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veyances by the government; and the décision of the court was, in sub- 
stance, that such lien could be made available against any taxation o» 
sales thereunder by the territory. Ndtwithstanding the expression re- 
ferred to, it is not believed that the court intend ed to hold that a légal 
title to the lands had not passed by the grant to the company, and thus 
overrule or qualify a long Une of décisions, announced after the most 
mature considération, and discrédit the security which, only a few weeks 
before, congress had authorized by mortgage on the lands to raise funds 
to construct the road, but only to déclare that the power of disposition 
by the grantee was stayed until the payment of the cost mentioned was 
made, and that the right of the government to enforce such payment 
could not be defeated by the tax laws of the territory. As thus con- 
strued, the décision is in harmony with other décisions, of that court 
upon siniilar grants of the United States. 

It remains to consider the effect of the withdrawal of the lands oppo- 
site the gênerai route of the road, by virtue of the sixth section of the 
act and the direction of the secretary of the interior, upon the rights of 
the company. The complaint, as is seen, allèges that, at that time, the 
lands in controversy were public lands, not minerai, and not reserved, 
sold, granted, occupied by homestead or other settlers, nor otherwise 
disposed of or located upon, and were free from pre-emption or other 
claims or rights, and to them the United States had full title, not appro- 
priated otherwise than by said act of congress, and the acts suppleméntary 
to and amendatory thereof. The act excepts from the grant such lands 
as are reserved, sold, granted, or otherwise appropriated at the time the 
line of road is definitely fixed and a plat thereof is filed in the office of 
the commissioner of the gênerai land-office. The complaint makes no 
allégation as to the condition of the promises in controversy at that time; 
and hertce it is contended that the complaint is defective, in not show- 
ing that the lands in controversy were then free from any town-site pre- 
emption or entry, the lands being within the town of Arlington, and, 
presumably, held under its pre-emption claim. There would be some 
force in this position, if the withdrawal, under the sixth section did not 
preolude any town-site pre-emption or entry after that date. This sec- 
tion déclares that, after the gênerai route of the road shall be fixed, the 
président shall cause the lands to be surveyed for 40 miles in width on 
both sides of the entire line, as fast as may be required for the construc- 
tion of tha road, and that the odd sections of land granted "shall not be 
liable to wilo, or entry, or pre-emption, before or after they are surveyed, 
except by said company, as provided in this act." The law thus with- 
draws the land granted from sale, entry, or pre-emption from the time 
the gênerai route is fixed; and the action of the secretary of the interior, 
in formally announcing that they are thus withdrawn, is giving publicity 
only to what the law itself déclares. The object of the law and of the 
officiai withdrawal is to préserve the land unincumbered until the com- 
pletion and acceptance of the road, when patents are to be issued to the 
company. As was said by the suprême court in a lecent case, speaking 
of the grant now under considération: 
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"AlthoUgh thé act'does not requiré the ofHcers of the land department to 
•give notice to the local land-officers of thewlthdraypalof theodd sections from 
sale or preremptipn. it bas been the practipe of the department in such cases 
to forinally withdraw them. It cannot bé otherwise than the exercise of a 
wise précaution by the department togiye such information to the local land- 
offlcers as may serve to guide aright those seeking settlements on the public 
latida, and thus prevent settlements and fexpenditures connected with them 
Which would afterwards prove to be nseless." Suttz v. Saiîroad Co., 119 
U. S. 55, 72, 7 Sup. Ct. Rep. 100. ; 

The term "en.try" covers a homestead and town-site entry as well as 
a private entry made by a settler after the close of the public sales. It 
is used to designate the initiatory proceeding taken for the acquisition 
pf a portion pf the lands ôf the United States which are open to private 
sale; or, as said in Chotàrd v. Pdpe, 12 Wheat. 588, "it means that act 
by which a,n individuel acquires an inceptive righfc to a portion of the 
unaf propriafèd soil of the country," by filing his claim in the appropri- 
atè local land-office. 

No intefest in the lands granted against the rights of the company can 
bëâcquired after such withdrawal, nor, indeed, in the absence ofits an- 
hpuhcement, after the gênerai route is fixed. As was said in the case of 
Évilz V. RaÙràad 06.: 

"The gênerai route may be considered as flxed when its gênerai course and 
direction are determined after an actual exaiuination of the country, or from 
,a knowledge ôf it, and is designated by a Une on a map showing the gênerai 
features of the adjacent country and the places through or by which it will 
pass. Theofflcersof the land department are expected to exercise supervision 
over the mditter so as to require good faith on the part of the company in des- 
ignating.the gênerai route, and not toacceptan arbitrary arid capricious sélec- 
tion of the, Une,, irrespective of the.character of the country through which 
theroad is to bé çonstructed. When the gênerai route of the road is thus 
Bxéd in good faith, and information thereof given to the land department by 
filing the map thereof with the comnlissioner of the gênerai land-offlce, or the 
«ecretary of the interior, the law withdraws from sale or pre-emption the odd 
sections to the extent of fortv miles on each side. " Wolsey v. Chapman, 101 
U, S. 755 ; Dubuque, etc., v. Des Moines, etc., 109 U. S. 829, 3 Sup. Ct. Eep. 188. 

In the brief of counsel, argument is presented as to the latéral extent 
ôf the grant, the road passîng through the territoryôf Washington, and, 
as reipresented, being located near the boundary line of Oregon. There 
iS liothing iti the complaint which indîcates the distance between the line 
pf the road arid the premises in controversy. Its allégation is that the 
lilaintiËF dérives -tîde to them through the grant to the Northern Pacific 
Railroad Company, and that they are opposite to the route of the road 
as definitely fixèd. Thèse allégations may be takèn as équivalent to di- 
rect averments that the premises are covered by the grant. But, inde- 
p'eridently ofthis, considération, there does not appear to be any serioùs 
qtiestion as to the latéral extent of the graiit. The act of congress makes 
that dépend upPri the location of the road, whether in a territory or in a 
statë. If in the foririer, the grant bas twice the extent that it has when 
located in the îatter. It is the place of location which détermines this 
matter. The nearness of the line to àny other territory orstate has noth- 
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îng to do with it. Such, we understand, has been the uniform ruling 
of the land department, and that mûde of detérmining the latéral extent 
of the grant is the only practicable one. 

It followîî from the views expressed that the demurrer to the com- 
plaint must be overruled, and the défendant required to answer; and it 
is so ordered. 

Deady, J., (concuning.) I concur in the conclusion of the learned 
circuit justice that, on the facts stated in the complaint, the plaiptiff is 
the owner of the premises, and entitled to the possession thereof, ifor the 
reason that his grantor, the Northern Pacific Railway Company, atand 
before the date of the conveyance to him, had constructed the section of 
its road opposite to the premises, and the same had been accepted by 
thé United States. 

After such construction and accepiance, whether the grant to the North- 
ern Pacific is construed as an agreement to convey the land, or a grant 
to take efifect when and as fast as any 25 miles of the road is completed, 
or as a présent grant of the légal title, coupled with a restraint' on the 
powerof aliénation of the land, until the same is earned by constructipri, 
the légal title was in the plaintiffs grantor, and the patent to whieh it 
was entitled may be deemisdto hâve issued. 

As was'ëâid by me in U. 8. v. Ordway, 30 Fed. Rep. 35: 

" When the right to any odd section within the limita of the grant haa finally 
vested in the corporation, by reason of the conatruction and acceptance ol 
any portiop pf the road, the same will relate back to the time of flling the 
mapof gênerai route,— the initiative step in the process of eomplyijig yrïth 
the act; and the patent to which the corporation ia then entitled may, for ail 
practical purposes, be deemed to bave issued." 

As to ail the other points covered by thç opipîon of the court, I fully 
concur in both the conclusions and the reasohs given in support of them. 



Ex parte CoY. 

ÇDistriet Court, W. D. Texa». November 80, 1887.? 

. ExTKÀtoitiON— Tkial fob Différent Offense— Habbas CoEPtia. 

ÏD. application for a writ of habeaa corptu "on the ground of illégal déten- 
tion, relater stated that he -was extradited from the republic of Mexico on 
the Charge of the murder of . 8. L. Elder and Bud Elder, and on no other 
charge;, that in those cases heb ad been admitted to bail, bat that he was now 
held m confinement by the sheriff of Bexar county, Texas, on the charge of 
the iqûrder of one James Japkson-, and that, by the provisions of the extradi- 
tion trçaty, he is protected froln arrest on any Other charge than the one upon 
which he was extradited. Seld, that relater bas the right to claim exemption 
from trial upon any other charge than those mentioned in the extnadition 
proceedings.' 

» See note at end of caset 
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8, Samb— Arbest on Difi'eheiït Chabob— Waitbr of Phiyilege. 

A person illegally tried for another crime than that for which he waa extra- 
dited, cannot waive his privilège of exemption under the nrovisions of the 
extradition treaty. 
8. Samé — Akrbst on DiprEufiNT Chabo» — Habbas Corpus — Concurrent 
JcBisiiiCTiON op State and Fédéral Courts. 

Tlie State courts liaVe concurrent jurisdiction with the TJnited States courts 
in cases where a person is illegally tried for another offense than that for 
■ which he was extradited, and where there is no reason to doubt the intention 
of the' State court to respect the provisions of an extradition treaty the United 
States court will ref er pétitions for habeas corpus under tihe extradition treaty 
to the action ht the staté courta.* 

Pétition for Writ offib&eos Corptw. 
The followiiig is the pétition as fiied: 

"j the Hon. E. B. Tumer, Judge of the United States District Court for 

■ i<,«e 'Western District of Texas, Sitting ùi Open Session at San Antonio, 

Texas.: Tour petitioner, Juan Coy, would respectfully represent that he is 

Illegally restr^ined of bis liberty bylJat Lewis, sheriffl.of Bexarcounty, Texas, 

. by yirtue oï an order of eommitmeht issued out of the district court of Wllson 

côiihty, Texas, tliij'ÏIon. Geoegb McCokmick presiditig, at the June term of 

said bourt. A, t)i 1887, a copy of which order is hereto attàched and made a 

part héreôf,''àtwî'tnarked "Exhibit B; " wherefore he prays for your honor's 

most gracious writ of habeas corpus, theit the causé of his détention maybe 

inquired intoi, an4 that he may be discharged from sai4 réstraint, as he is in 

, law entitled to. , 

Your petitibnër represents that on or about the sixth day of Octoberj Ï886, 
Whfen petitiotiët was a résident of the républic of Mexico, and not a résident 
df tiie State of Texas, nor of the United States of America, and while peti- 
tioner was pursuing his daily avocations and business in said repnblic of Mex- 
ico, Kewàsbyfdrce and arms arrested under and by virtue of an extradition 
warrant issued by the authorities of the republic of Mexico, which extradition 
■was based upon.the réquisition of the extradition agent in and for the county 
of Webb and staté of Texas, in the United States of America, for ail such pur- 
iposés; ànd with ail such powers, àé are conferred on him by lawi and which 
said réquisition bears date on or about the second day of October, 1886; that, 
being so arrested by virtue of said extradition warrant, petitioner was forci- 
bly removed from the republic of Mexico, and against his will transported into 
the said county of Webb and state of Texas, where he was delivered to the 
sheriff of said Webbcounty, who transported petitioner to Bexarcounty, Texas; 
that he has ever since been held in close confinement, a part of the time in 
Karnes county, a part of the time in Wilson county, and the balance of the 
time in Bexar county, where he is noTV held. 

That the réquisition upon which he was extradited as aforesaid was based 
upon the allégation that petitioner wascharged before D. B. Bullek, » justice 
'i of the peace of said Karnes county, .Texas, with the m ùrder of one j. L. El- 
'der and Biid Elder; that the said afBdavit, charging this petitioner with the 
tbtirdér of J. L. Elder and Bud Elder, was made and swôrn to by I. E. (graves, 
whd was then aiid there county attornéy of Karnes county, Texas, and peti- 
tioner avers that his arrest and extraijitioh was for the murder of J. Ij. Elder 
and Bud Elder, and for no other oÉfeHse, and for the sole purpose bf piacing 
this petitioner on trial for the murder of said J. L. Elder and Bud Elder. And 
petitioner would show that he standS indicted in the district court of De Witt 

'The fédéral and state courts hâve concurrent jurisdiction in extradition proceedings. 
parte Brown, 28 Fed. Eep. 653; In re Roberts, 24 Fed. Eep. 132. 
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county for Ihe murder of said J. L. Elder and Bud Elder upon two separate in- 
dictments; that he applied for and obtained bail in said two cases — inthe Buro 
of $5,000 in the one case, and $2,500 in tiie other — from the Honorable H. 
Clay Pleasants, judge of the Twenty-rourth judicial district, (a copy of the 
order is hereto attached, and marked "D,") and that petitioner has prepared 
and ext-cuted the necessary bonds in said two cases in conformity with the 
order of said district judge, and that the sherifE of Bexar county has approved 
the same, and that petitioner would be now discharged upon said bail were it 
not for the charge of murdering one James Jackson on the twenty-seventh 
day of June, 1886, in the county of Wilson, Texas. And petitioner would 
respectfully show that he now stands charged in the district court of Wilson, 
by indictment, of the murder of James Jackson on the twenty-seventh day of 
June, A. D. 1886, and that he is hère and now illegally restrained of his lib- 
erty by the said Nat Lewis, by virtue of the order aforesaid, based upon the 
charge of the murder of James Jackson on the twenty-seventh of June, 1886, 
aforesaid, and in fact the said James Jackson was killed in Wilson county on 
the twenty-seventh June, 1886; and thereafter at the December term of the 
district court of Wilson coupty, 1886, and in the month of December of said 
year, your petitioner was indieted for the murder of said James Jackson in 
Wilson county, charging the offense to hâve been committed on the twenty- 
seventh June, 1886. Petitioner would respectfully show that he was extra- 
dited on the sixth day of October, 1886, that the réquisition for such extradi- 
tion was on the second of October, 1886, and that the warrant of extradition 
issued on the sixth October, 1886, — which was long subséquent to the twenty- 
seventh June, 1886, the day and date of the killing of James Jackson, and for 
which your petitioner is now restrained of his liberty. 

Petitioner would show that he was extradited for the murder of J. L. Elder 
and Bud Elder, and not for the murder of the said James Jackson; that by 
the treaty between the United States and the republic of Mexico, it is pro- 
vided that parties extradited shall only be tried for the particular offense 
named in the extradition warrant ; that the charge of the murder of James 
Jackson was not embraced or mentioned in the extradition warrant upon 
which this petitioner was arrested, nor in the atBdavit, nor in the réquisition 
for said extradition warrant by which this petitioner was arrested. And peti- 
tioner avers that he has never been extradited upon the charge of the murder 
of said James Jackson, and his trial thereon would be in violation bf the rights 
of this petitioner, and of the suprême law of this land, viz., the treaty between 
the United States and the republic of Mexico, and would be in bad faith to 
the republic of Mexico, which has never delivered this petitioner, or consented 
to deliver him, to answer the charge of the murder of James Jackson. At- 
tached hereto marked "Exhibit A" are certified copies of the prpceedings of 
the extradition of the petitioner, and verifled translations thereof, which are 
made part and parce! of this pétition. 

Petitioner f urther avers that on the eleventh inst. he applied to the Hon. 
Geokgb McCormick, judge of the Twenty-Fif Ih judicial district of the state of 
Texas; for a writ of habeas corpus to procure his discharge from custody on ac- 
count of said charge of the murder of said James Jackson, setting up the treaty 
stipulations between the government of the U. S. of America and the republic 
of Mexico, and alleging that he has not been extradited for said offense, and 
is therefore entitled to his said discharge. That said writ was granted, re- 
turnable before said judge on the flfth day of December next, sitting in the 
district court of Wilson county, Texas; but being désirons of a more speedy 
hearing, and the question being a fédéral question exclusively to be considered, 
petitioner abaudoned said application, and filed his sworn abandonment of 
said application with the clerk of the district court of Wilson county on the 
nineteenth day of November, 1887, the said application and the said judge's 
v.ii2F.no.l4— 58 
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order thereon being thereto filed with said clerk,, with direction to issue the 
writ prayed for, — a copy of which writing, abandoning said application, is 
heretb attached and made a part hereof , marked "Exhibif G. " 

Premises considered, petitioner prays tliat your honor direct the writ prayed 
for to issue, commanding the said Kat Lewis to produce forthwith the body 
of your petitioner before your honor, and that, upon the hearing thereof , 
your petitioner be discharged from oustody, and that he hâve a reasonable 
time to retam to the republic of Mexico after the final disposition of the said 
charges against him for the murder of J. L. Elder and the said Bud Elder, 
before he sball be arrested on tlie said charge of the said James Jackson. 
Teel & Hatton. Chaeles H. Mayfield. 

E. K. Lane, L. s. Lawhorn. 

Bbown «fc Bbasly. : Attys. for Petitioner. 

I, Juan Goy, being duly sworn, do say upon oath that the allégations con- 
tained in the foregoing pétition are true to the best of my belief. 

Juan S. Goy, Petitioner. 

Sworn to and subscribed befpre méthis twenty-secoiid day of November, A. 
D. 1886. W. Gr. Samuels, Notary Public, Bexar county. 

Sindorsed:] No. 850. Ex parte Juan Ooy. Application for the writ of 
eas corpus to Hon. E. B. Turner. Cited November 22, 1887. W. 0. Bob- 
ard, Glerk. 

The foUowing is the statement of facts as agreed upon: 

It ishereby agreed that the foUowing are substantially ail the facts of this 
case: (1) That for thirty years the petitioner, Goy, has been a citizen of 
Texas. (2) Thàt in October, 1886, he was indicted in two cases for murder, 
committ«î in Karnes county, Texaâ, September 6, 1886. (3) That upon said 
charges he was légally extraditéd from the republic of Mexico on October 6, 
1886. (4) That in the ■ county of Wilson he was on December 1, 1886* in- 
dicted for the murder of Janàes Jackson, committed June 27, 1886, therein. 
(5) On the flrst two charges he was admitted to bail, but was not released 
by reason of hls àrrest and détention under the charge from Wilson county. 
Hegave the required bail in the said flrst two cases, which was duly ap- 
proved, and he is only now detained under the charge from Wilson county, 
for which he has never been extraditéd, and on which charge he was never 
arrested until after bis extradition on said two flrst-nàmed charges. (6) 
That no application was ever made for Goy's extradition on the Wilson county 
charge. (7) That when Goy was arrested for extradition he was residing in 
Kew Laredo, in the republic of Mexico, just across the Rio Grande river, 
within two miles of Texas, where he had been for two weeks witbout de- 
parture therefrom. (8) That the charges of murder in Karnes county, and 
that one preferred against him in Wilson county, are of eqUal degree, being 
each formiirderin the flrst degree. (9) That at December term, 1886, of 
the district court of Wilson county, the petitioner,- Goy, was duly arraigned 
on the indictment for said charge of murder, committed in sàid courity, and 
was duly tried, upon a plea of nôt guilty, before tlie district court and a duly- 
qualifled jury there; that a mistrial was the resuit of this proceeding. (10) 
That he did not interpose in said trial a plea to the jurisdiction of the state 
court onany gronnd; that he did not, nordid his eounsel, as theyclaim.know 
for what case hô had been extraditéd, but thought he had been kidnapéd. 
It was only after the testimôny had been introduced that they leàrHed that 
he had been extraditéd iti the Karnes county cases, and not in the Wilson 
county casé. (II) That he is now restrained Under and by virtue of the 
process exhibited by Sheriff Lewis. (12) That, on the eleventh day of this 
month, (November,) he (Goy) sUed out a writ of Jtabeas corpus before Dis- 
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trict Judge MoCoRMiCK, setting up the same grounds for his release upon 
which he relies hère; that the writ was granted bysaid district judge, and 
the case set for hearing at Floresville, Wilson county, next Monday, De- 
cember 5th,at which time and place the said district court will be in regular 
session, and where and when the said sheriff, by order of said court, is com- 
manded to produce the body of Coy, together with his authority for his re- 
straint, etc. ; that Coy, in said district court, on the nineteenth instant, flled 
his déclaration, and his motion of abandonmeut of said application, as per 
exhibit attached to his pétition flled in this case, and paid the costs incident 
to said proceeding up to said date; that no order has yet been taken in said 
court on said déclaration and motion. (13) That since the said mistrial in 
Wilson county the said Coy has formally flled and raised by plea the ques- 
tions herein presented as to the jurisdiction of said state court growing ont 
of his détention without extradition in said case, which has not been passed 
on by said court. (14) That ail the pleadings and exhibits flled in this case, 
or attached, or referred to therein, may be referred to as évidence, sub- 
ject to al) légal exceptions, etc., that may be raised thereto. (15) That the 
republic 6f Mexico has in no way interposed objections to the trial of Coy 
on the Wilson county charge, or to Texas exercising jurisdiction over hlm 
in the proceedings complained of by Coy, so far as known or heard of by the 
parties hereto, or by Coy himselE; nor do we know that said republic knows 
of his propoeed trial in Wilson county. 

George Paschal, Dist. Atty., A. J. Evans,'a,nà Mr. Hogg, Atty. Gen. of 
Texas, for défendant. 

Ted & Hattwi, L. Lawhom, Mr. Mayfidd, and Brown & Beasly, for relator, 
Juan Coy. 

TuENEE, J. On the twenty-second inst. the relator presented his ap- 
plication for a writ of habeas corpus on the alleged ground that he was 
unlawfuUy restrained of his liherty by the sheriff of Bexar county, Texas. 
The petitioner, in brief, stated that the relator had been extradited from 
the republîc of Mexico upon the charge of the murder of S. L. Elder and 
Bud Elder, ànd for no other or différent offense; that he has been ad- 
mitted to bail in said cases, but that he is now restrained of his liberty 
upon a charge of the murder of one James Jackson; that, having been 
extradited upon the charge of the murder of the two Elders, he is pro- 
tected from arrest for any other or différent offense than those for which 
he was extradited; that hehad instituted proceedings for his release by 
applying to the Honorable Judge McCoemick, district judge of the state 
of Texas, for a writ of habeas corpus, but that he had abandoned his suit 
thus instituted, and had paid aÛ costs incident thereto. 

Thèse are, in brief, the facts stated in the application presented to me 
during the présent sitting of this court, and upon that showing I directed 
the writ to issue, which was accordingly donc. Under the statement of 
facts thus presented there can be no doubt but that relator has the right 
to daim exemption from trial upon any other charge than those men- 
tioned in the extradition proceedings; and, inasmuch as the question 
arises under a treaty with our sister republic, the fédéral court has juris- 
diction to issue the writ, and inquire into the cause of détention, and to 
discharge the relator from such confinement, if the facts in the case, when 
fuUy made known, show that justice and law require it. The question 
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of the right of this court so to act is conceded; the proprîety of such ac- 
tion in this case is challenged and seriously questioned. It is claimed, 
and justly claimed, that the state courts hâve concurrent jurisdiction with 
the federar courts, and that that comity which does, and of necessity 
must, exist between the fédéral and state courts, would suggest the pro- 
priety of a careful exercise of that power by the fédéral courts when the 
relator is held by virtue of state authority, unless it should be made man- 
ifest that the state courts might reasonably be règarded as unwilling to 
observe the treaty stipulations referred to as the suprême law of the land. 

The agreed statement of facts shows that relator was extradited upon 
the charge of the murder of the two Elders only. The statement further 
shows that relator had dismissed his suit or action taken with a view to 
his release by Judge McCokmick, and had paid ail the costs incident 
thereto. This he might lawfully do, and that left his case the same as 
if he had made no application to the state judge for the writ of habeas 
corpus. tKe statement of facts further shows that the Wilson county case, 
that was tried, resulted in a mistrial upon the charge of the murder of 
James Jackson, and that he (relator) has since said trial filed in the state 
court, where that indictment is pending, his plea to the jurisdiction or 
right of the state Court to proceed to try him upon that charge, because 
not embraced in the extradition proceedings. 

That the state courts hâve concurrent jurisdiction with this court in 
the premises is conceded; and that, if relator does not obtain his release 
therein, he may remove the case ultimately into the suprême court of 
the United States, and there secure immuni ty from trial upon the charge 
of the murder of James Jackson uutil opportunity be given him to re- 
turn to Mexico, where he sought asylum. The question présents itself 
to this court, not as one of the àbstract right to release, but whether the 
exercise of that right, under the facts of this case, Avould be the exercise 
of a Sound discrétion, considering the comity that does and should exist 
between the fédéral and state courts. There is nothing in évidence be- 
fore me tending to show that the state judge will disregard the obliga- 
tions of treaty stipulations, and treat them other than the suprême law 
of the land, and, upon the same showing made hère, discharge the re- 
lator from détention and trial upon the charge of the murder of James 
Jackson until he shall hâve had reasonable time to return to Mexico. 
To assume that it will not, in advance, is to distrust the integrity of the 
state court. If it shall transpire that the state court shall be remiss in 
the discharge of a duty devoJving upon it with référence to questions 
arifing under the constitution of the United States, treaty stipulations, 
or the laws of congress, the fédéral courts will still be accessible. See 
Ex parte Royall, 117 U. S. 241 et seq.,6 Sup. Ct. Rep. 734, and cases there 
cited. See, aiso, U. S. v. Ramcher, 119 U. S. 409, 7 Sup. Ct. Kep. 234, 
and case there cited; Blandford v. State, 10 Tex. App. 627. 

The views thus expressed avoid the necessity of recurring to another 
point strenuously urged hère with apparent earnestness, viz., the propo- 
sition that the relator has waived his immunity from punishment for 
other offenses not embraced in the extradition proceedings. If it were 
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true that the only question involved related to how Mr. Coy should be 
treated we might listen with propriety to what might be said upon that 
point. Mr. Coy, while entitled to ail the benefits of the law in his 
favor, is not a very important factor in considering this question. This 
government lias entered into solemn treaty stipulations with Mexico 
with référence to refugees from justice. Thèse stipulations are, by a 
déclaration of the constitution of the United States, the suprême law 
of the land, state constitutions and lawa to the contrary notwithstand- 
ing. Thèse stipulations this government cannot forget, nor can it jus- 
tify their violation, without justly incurring the contempt of the civ- 
ilized world; and yet we are seriously told that Mr. Coy has waived this 
binding obligation on the part of the United States, and has canceled 
the right of Mexico to expect the government of the United States to 
keep its plighted faith. This is not ail; the political authorities of the 
United States hâve made the déclaration to the world, contained in sec- 
tion .5275, Rev. St., whieh reads as follows: 

"When any peraon is delivered by any foreign government to an agent of 
the United States, for the purpose of being brought within the the United 
States, and tried for any crime of which lie is duly accused, the président shall 
hâve power to take ail necessary measures for the transportation and keeping 
of such accused person, and for his security against lawless violence, until 
the final conclusion of liis trial for the crime or offenses specifled in the war- 
rant of extradition, and until the final discharge frora custody or imprison- 
ment for or on account of such crimes or offenses, and for a reasonable time 
thereafter, and may employ such portion of the land or naval forces of the 
United States, or of the militia thereof , as may be necessary for the safe-keep- 
ing and protection of the accused." 

And again we are gravely told that Mr. Coy has released the govern- 
ment from this solemn déclaration by a waiver. Was Mr. Coy a partof 
the treaty stipulations with Mexico? Is Mr. Coy able to bind and un- 
bind the government from its duties and obligations towards other na- 
tions by any act that he can perform? The statement of the proposition 
discloses its absurdity. 

The relator will be remanded to the custody of the sheriff of Bexar 
■county, trusting and confiding in the intelligence, virtue, and wisdom 
of the state courts for such action as law and pride of country shall de- 
mand. 

KOTE. 

Extradition — For One Offense — Teial for An'Other. Indépendant of treaty stip- 
iilations, no abaolute obligation of public duty resta upon a nation to surrender fugi- 
tives from justice to the country whose laws they hâve violated, and the gênerai ruieis 
that a person whose extradition has been obtained cannot be held to answer for any 
-otlier criine«than the one for which he was surrendered, until reasonable opportunity 
has been given him, after his release or trial upon the charge for which he was extra- 
dited, to return to the country from whose asylum he was taken. U. S. v. RausCher, 7 
Sup. Ot. Rep. 234. This rule is recognized in People v. Gray, (Cal.) 5 Pac. Rep. 240, a 
•casearising under the treaty with Mexico, and in cases arising under the extradition 
treaty with Great Britain. Ex parte Hibbs, 26 Fed. Rep. 421; U. S. v. Watts, 14 Fed. 
Rep. 130. But aee dissenting opinion in the case of tJ. S. v. Rauscher, supra. With re- 
gard to extradition between the states, it ia held that in the application of the rule above 
cited no distinction is to be made between international a'id interstate extradition. In 
re Cannon, (Mich.) 11 N. W. Rep. 280. But in Harland v. Territory, (Wash. ï.) 13 Pac. 
Rep. 453, it is held that the comity of the states, with regard to extradition, is exercised 
'Wilh more liberality than that which characterizes the relations between foreign nations, 
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and that a man may be tried for a slightly différent offense from the one for which he 
was eitradited, there being notliiiig to suggest fraud. And in Wisconainths court liolds 
that a man wlio lias been extradited on tbè charge of the commission of a particular 
crime,, and, on trial, acquitted, may be immediately rearrested for an entirely différent 
offense, without being allowed a chance to return to theatate iroin whirJiJAe was ex- 
tradited. State y. Stewart, 19 N. W. Rep. 429. 



The Marinin. 

Read V. Thb Marinin. 

(Circuit Court, 8. D. New York. November 11, 1887.) 

l. Shipping — Damage to Cargo — Sale — Conduct cf. 

A damaged cargo of licorice root, consisting of 2,112 bundles, was sold by 
the libelant at auction. At the sale only 250 bundles were exposed to Inspec- 
tion. But one bldder was called as a witneas in the proceedings against the 
vessel for damages, and he refused to give the name of the person for whom 
he made the bid. The purchaser who bought the entlre lot was présent at 
the hearing bef ore the commissioner, but be waa not put upon the stand. The 
estent of the injury to the cargo was involved in a sharp conflict of testimony. 
There was no dispute as to the market value of good licorice at the time of 
the sale. Held, that the sale, so conducted, did not supply a f air criterion of 
value, and that the conclusions of the district judge and the commissioner as 
to the libelant's damages would not be revised on appeal, their correctnes» 
depending whoUy upon the credibility of the witnesses examined before 
them. 

S. Same— Damage to Cargo— Sale— Expbnbbs. 

Expenses incident to the auction gale of a damaged cargo, and for the serv- 
ices of experts employed by the libelant, are not éléments of damage against 
the vessel. 

In Admiralty. On appeal from district court, 28 Ftsd. Rep. 664 > 
modified. 
Lormzo UUo, for claimants. 
Josiah Hyland, for libelant. 

Wallaoe, J. The libel in this case was filed to recover damages for 
alleged injuries to a cargo of licorice, root^ consisting, of 2,112 bundles, 
consigned to the libelant, arising in the course of transportation and un- 
loading of the cargo. 

This appeal présents only a question of fact as to the extent of the in- 
juries, and the conséquent damages sustained by the libelant. This 
question has been considered by the judge of the district court and by 
the commissioner to whom, by the interlocutory decree of that court, it 
was referred to ascertain and report the damages. The question of tact 
is involved in a sharp confliot of testimony, and this coilrt cannot under- 
take to revise the conclusions of the district judge and of the commis- 
sioner, the correctnessof which dépends wholly upon the credibility of 
the witnesses examined before them. The libelant relies with great con- 
fidence upon the efifect of the sale of the licorice root at auction, as show- 
ing the extent of the injuries by showing its then commercial value, there 
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being no dispute, substantially, as to what its market value would hâve 
been if it had beeii delivered in proper condition. Such sales, when 
fairly conducted, aflford strong évidence of the market value at the time. 
They do not, however, supply an infallible criterion of value. They are 
readily susceptible of collusive practices, and when the circumstances 
create a reasonable suspicion that such practices took place, but little re- 
liance can be placed upon the évidence. 

In the présent case the whole lot of licorice rool/ was not exhibited at 
the sale, but 250 bundles were brought out upon the sidewalk, and ex- 
hibited as a sample of the rest. The purchaser who bought the entire 
lot, although présent before the commissioner, was not called as a wit- 
ness by the libelant. Another person who made a bid at the sale was 
called as a witness; but he refused to give the name of the party for 
whom he was acting in making the bid. He was the only bidder called. 
Both thé district judge and the commissioner were convinced, by the 
testimony of the witntsses examined before them relative to the extent 
of the injuries to the licorice root, that the priée obtained at the auction 
sale did not fairly represent its then commercial value. They were 
doubtless satisfied that the lot placed on the sidewalk for exhibition to 
bidders did not fairly represent the condition of the whole, and that the 
sale was conducted in the interest of the libelant in order to fix an ap- 
parent market value, for the purposes of a claim against the bark. 

The items of damages growing out of expenses incident to the auction 
sale, and for the services of experts employed by the libelant, were er- 
roneously allowed to the libelant by the commissioner, and seem: to hâve 
been overlooked when the report was before the district court for con- 
firmation. As the case is hère upon an appeal by the bark as well as 
by the libelant, the amount of thèse allowances should be deducted. 
With this déduction, the decree of the district court is affirmed, with 
costs of this court to be taxed against the libelaut. 



The Ogëmaw. 

Richards and others v. The Ogemaw. 

(District Oourt, B. D. WiBConsin. November 23, 1887.) 

1, CollisioNt— Vessel AT Anchoe — DuTT OF Babge and Tow. 

À steapi barge, with a tow of five vesselsi eoming down a river discovered 
the light of a vessel at anchor nearly in the middle of the stream, distant 
about a mile. There was room to pass on either side. The tug passed diag- 
onally acrogs the bows of the vessel at anchor, abput 500 feet from her; but 
the distance between her and the other vessels in the tow gradually dimin- 
ished by the force of the current, and the last vessel in the tow siruck her. 
Held, thàt the barge being bound to keep out of the way of the vessel at anchor, 
must, ather péril, shape her course for a safe margin against the. contingen- 
cieg of navigation, and the effect of the current. 
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A barge, being the last in a tow of flve, crossing diagonally a river, collided 
with a vessel at anchor, the whole tow yielding to the force of the current, 
and each of the tow passing the vessel at anchor nearer than the one ahead. 
It was in testimony that the maBter of the barge, when the tow changed its 
course to cross the river diagonally, ported his helm, to head his vessel above 
the boat ahead of him, but the current drifted him down. Held, that the col- 
lision cannot be attributed to fault on the part of the barge. 

8. Same — Vessel at Anchoe in Mid-Stream. 

A vessel anchored in the tniddle of a river about 1,900 feet wide, where 
vessels were frequently passing, leaving room on either side for tbem to pass. 
Held.tYiaX her place of anchorage was not improper. 

4. Same. 

A vessel anchored in the middle of a river 1.900 feet wlde, where vessels 
were frequently passing and repassing. The last boat in a tow of flve cross- 
ing the river diagonally, through the force of the current struck her bow. 
She had her anchor light displayed, and her anchor watch on deck. Her mate 
seeing the danger called to the steam barge having the tow tokeepoff, butdid 
not run out more anchor chain nor put the helm to port until the collision 
was immediately at hand. The captain was not on board. Held, that the 
circumstances of the anchorage imposed upon the vessel a degree of vigilance 
and care in whicb she was wanting, and the vessel must be held to be in part 
in fault. ' 

Markkam & Noyés, for libelants. 

Van Dyke & Van Dylce, for respondents. '^ 

DvEE, J. This is a libel for a collision between the schooner H. C. 
Richards, which was lying at anchor in the St. Clair river, about a mile 
below Port Huron, and the barge H. C. Davis, which, with other ves- 
sels, was in tow of the steam barge Ogemaw. ïhe collision occurred in 
the è^ening of May 16, 1886. The Richards was bound on a voyage 
from Buffalo to Racine, Wisconsin, and with several other vessels had 
been in tow of a tug from Buffalo. On arrivai at a point in the river 
near the place of collision, the tug left the Richards and two other ves- 
sels belonging in the tow astern of her, and proceeded with the rest of 
the tow to Lake Huron, intending to return for the Richards and her 
consorts, and, having brought the whole fleet together again at Lake Hu- 
ron, to résume the voyage to ports on Lake Michigan. The Ogemaw 
was proceeding down the river with à tow of five barges. The vessels 
constituting the tow, naming them in the order in which they were placed 
in the tow, were: The Roberts, the City of the Straits, the Ketchum, 
fhe Chutch, and the Davis. The collision occurred between 9 and 10 
o'clock in the evening. It was a clear, bright, moonlight night, and 
there was no windnor sea to embarrass navigation. Bright anchor lights 
were displayed on the Richards and the two vessels astern of her. The 
anchor light of the Richards hung in the rigging about 16 feet from deck, 
and the second mate and one searaan were on watch. 

The second mate of the Richards testifies that the vessel was lying 
bows up stream, with 30 fathoms of chain out, about half a mile below 
what is known as the "Middle-Ground," and a mile from Port Huron. 
The weight of the testimony on both sides is, that she was about 800 feet 
from the American shore. Above Fort Huron and Sarnia the river flowî 1 
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în a south-easterly direction, but at those points there is a bend in the 
stream, and for a long distance below the middle ground its course is 
south-westerly. As the Ogemaw passcd the middie-ground she was 
headed directly down the river, but at that time, or soon afterwards, she 
changed her course so as to go between the Richards and the American 
shore. This put her and her tow on a diagonal course across the river, 
so that necessarily the vessels were more or less deflected from a direct 
line astern of the towing steamer, by the current. AU the vessels in tow 
oï the Ogemaw passed the Richards safely except the Davis, the last in 
the line. She struck the Richards on the bow, carrying away her bow- 
sprit, bob-stays, jib-boom, guys, and dolphin striker, and doing other 
damage. The Davis was also injured. 

As the collision occurred with a vessel at anchor, the steamer is prima 
fade liable, and can only relieve herself by showing that the accident 
was inévitable, or was caused by the culpable négligence of the schooner. 
The C'arroU, 8 Wall. 304. See, also, Manufacturing Co. v. The John Ad- 
ams, 1 Cliff. 413, and authorities there coUated. The fact that a steamer 
has barges in tow does not alter the rule requiring her to keep out of the 
way of an approaching sailing- vessel, and in such a case the steamer 
should take extra and timely précautions to avoid a collision. The Fa- 
vorite, 10 Biss. 536, 9 Fed. Rep. 709; The ŒvUta, 103 U. S. 699. The 
principle that, where a vessel at anchor is collided with by a vessel in 
motion, the latter is prima fade in fault, provided the former is anchored 
in a proper place, has been enforced against a towing steamer, although 
the collision was not with her, but was between one of the vessels in the 
tow and the vessel at anchor. The Masters and Raynor, 1 Brown, Adm. 
342; The Wortliington and Davis, 19 Fed. Rep. 836. 

Upon considération of the testimony, I can bave no serious doubt that 
the Ogemaw was in fault. There is dispute about the précise locaiity 
where the Richards was anchored, and about the exact width of the 
river at that point. The libelants contend that the place of anchorage 
was about half a mile below the middie-ground. From an examination 
of a government chart of the river, which is in évidence, I should con- 
clude that the width of the river between channel banks at that point is 
about 1,900 feet. The respondents claim that the Richards was lying 
further down the stream, where it is narrower, and where it would seem, 
from measurements made on the chart, the width is from 1,600 to 1,800 
feet. The testimony on the part of the libelants tends to show that the 
Richards was lying about one-third of the distance across the river from 
the American shore; while the weight of the testimony on the part of 
the respondents is, that she was in mid-channel. However this may be, 
and whether the libelants or respondents are nearest right in their un- 
derstanding of the facts as to the précise location of tSie Richards, and 
the width of the river at that point, it is obvions that there was ample 
space on both sides of the Richards for the Ogemaw and her tow to pass. 
If the Richards was where the libelants claim she was, then there was a 
space of about 800 feet between her and the American shore, and a space 
of about 1,000 or 1,100 feet between her and the Canadian side of the 
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channel. If she was where the respondents claim she was, then there was 
a space of 800 or 900 feet on either side of the Richards. If the Richards 
was half a mile below the middle-ground, there could hâve been no dif- 
ficulty, in the exercise of proper watchfulness and care, in passing her 
safely on the American side, even with as many vessels as the Ogemaw 
had in tow. If she was lying as far down the river as the respondents 
say she was, the facilities for shaping the course of the tow after leaving 
the middle-ground so as to pass the Richards on the American side, were 
very greatly increased. It is évident, as was observed in the case of 
Wdls V. Armstrong, 29 Fed. Rep. 218, that the fault of the master of the 
Ogemaw was in "notallowing a sufficient margin forsafety amid the con- 
tingencies of navigation, and not taking in time the décisive measures at 
his easy command." He evidently did not take sufficiently into con- 
sidération the force and effect of the current on the vessels in tow, as 
they took a diagonal course in the wake of the steamer across the river. 
Thîs is apparent from the fact that the distance between the Richards, 
and the towgradually diminished with each passing vessel, until at last 
she was struck by the Davis. The Ogemaw was between 400 and 500 
feet from the Richards when she passed her; the Roberès, the next beat 
in the line, passèd at a distance of about 400 feet; the City of the Straits 
was about 250 feet, and the Ketchum about 150 feet, from the Richards, 
when they passed her. The mate of the Ketchum says he should judge 
the Church was 100 feet doser to the Richards than the Ketchum was, 
and the master of the Church testifies that his vessel was not more than 
15 feet from the Richards when she passed. Such being the proximity 
of the vessels in the tow to the Richards, which the course they were on 
steadily increased, a collision between the Davis and the Richards was 
inévitable; and the course the tow was on, its proximity, and manner 
of approach, demonstrate that the master of the Ogemaw did not suffi- 
ciently consider what was a necessary margin for saféty with such a line 
of vessels stretched out astern of^him. The duty to keep out of the way 
embraces the duty to keep away by a prudent and safe margin, having 
référence to ail the contingencies of navigation. î%e Aurania and Repub- 
tic, 29 Fed. Rep. 125. A steamer bound to keep out of the way must, 
at her own péril, shape her course for a safe margin against the contin- 
gencies of navigation and the effect of tide currents. The City of Spring- 
fieid, 29 Fed. Rep. 923. 

There was no diflSculty in observing the anehor light of the Richards 
a sufficient distance away. Nearly ail the witnesses concur in the state- 
riient that the Hght; was seeh when the tow was passing the Sarnia ele- 
vator. The mastet of the Ogemaw testifies that he and his second mate 
saw the light w^en it was between three-quarters of a mile and a mile 
bff, and that when he rounded.the bend of the river he was a little doser 
to the Canadian than the American side of the river. He then took a 
course which he says "was pbinting dead on the lights" bfthe Richards, 
keéping that course until, as he testifies, he ported his wheel a little, 
"enough just to go down the middle, or a little towards the shore from 
the vessel, seeing a good open rôad at that side, and seeing a tow ahead 
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going the same way." From ail the évidence it is also p!ain that the 
steamer and her tow could bave passed directly down the river on the 
Canada side of the channel without embarrassment or difi&culty. It 
is true a propeller was then going up .the river on that side, but there 
was ample space for her to pass, as she was a single boat without a tow. 
It is claimed that the course the Ogemaw took, was occasioned, in part 
at least, by the approach (jf the propeller between the Richards and the 
Canada shore. But the master of the Ogemaw himself testifies that he 
saw the lights of the propeller after he had ported her wheel to go be- 
tween the Richards and the Anaerican shore; so that he must hâve deter- 
mined upon his course before he saw the propeller at ail. 

Attempt bas been made to charge responsibility for the collision upon 
the Davis. It is said that in rounding the middle-ground she did not 
turn soon enough; that her wheel was not promptly ported, and that she 
was thus suflFered to get out of line by those in charge of her. It is then 
argued that for this alleged fault the towing steamer is not responsible. 
As the Davis was manned by her own master and crew, it was their duty 
to exercise reasonable care and skill in her navigation. The Œty of Ahxr 
andria, 31 Fed. Rep. 430, The steamer was the dominant mind and 
will in the adventure. It was the duty of the tow to follow her guid- 
ance, to keep as far as possible in her wake, and to conform to her di- 
rections. The exercise of reasonable skill and care within this sphère 
was incumbent on the tow. The Margaret, 94 U. S. 496. I am of the 
opinion that the respondents have failed to show an omission of this 
légal duty on the part of those on board the Davis. The testimony in 
support of respondent's theory in this respect consists largely of expres- 
sions of opinion. It was of course taore difBcult to keep the Davis, the 
last vessel in the tow, exactly in line with the steamer than to keep the 
vessels nearer the steamer in line. As we have seen, ail of them gave 
way more or less to the force and effect of the current, the Davis, nat- 
urally, from her position, more than the others. The conséquence was, 
that each succeeding vessel was drawn nearer to the Richards than the 
vessel ahead, and this explains the true cause of the collision. The tes- 
timony of witnesses who were on the Ogemaw, and on the vessels nearest 
to her, in support of the claim that the Davis got out of line, is neces- 
sarily unreliable, because of their distance from her; and if she did drift 
out of course, they were not in a situation to say .whether it was attrib- 
utable to fault of navigation or to the force of the current, and unavoid- 
able embarrassment arisitig from her position in the tow. The master 
of the Davis testifies that about the time his vessel passed the Sarnia el- 
evator, the Ogemaw changed her course to pass on the American side of 
the river; that in foUowing that course he tried to head his vessel above 
the boat ahead of him, but that the current drifted him down; that his 
wheel was hard a-port at the time of the collision, and had been for some 
time before; and that he kept his vessel just as far over to the American 
shore as the appliances at his command would permit, and as was possible. 
He testifies further that, when he saw the Ogemaw "make the turn," he 
gave the order to port the wheel of his vessel; that this was donc below 
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the Sarnia elevator, and that he knows the wheel was put to port. This 
testimony, coming from the officer in command of the Davis, who it ap- 
pears was an experienced navigator, aud thus detailing just what was 
donc on board the Davis, outweighs the other testimony in the case, which 
tends, though not with much force, to attribute the collision to fault on 
the part of the Davis. 

Having determined that négligence is imputable to the Ogenmw, it re- 
mains to be considered whether the Richards was in any manner in fault. 
First, it is said she was anchored in an improper place. But as we hâve 
seen, there was ample space for the Ogemaw and her tow, in the exercise 
of proper skill and care, to pass on eitber side of her. 

Undoubtedly, as was said by Judge Lonqyear in the case of The Mas- 
ters and Raynor, supra, there are safer places for vessels to lie at anchor, 
and where they would be a less obstruction to navigation. But no law 
or custom is shown prohibiting vessels from anchoring at the place where 
the Richards was lying, and her légal right to lie there must be conceded. 
The case just cited was pne of collision very similar to that between 
the Richarde and Davis, and it occurred very near the spot where this 
one occurred. The bark Famé lay at anchor in the St. Clair river a little 
below Port Huron, and just opposite the foot of the middie-ground. As 
she so lay at anchor the tug Masters came down the river, with a tow of 
four vessels, the fourth vessel being the Raynor. The tug undertook to 
pass the bark on the American or port side of her, and between her and 
the middie-ground, and in doing so the sehooner sagged off to port, and 
came in collision with the bark. There, as hère, the proofs were contra- 
dictory as to the précise point where the vessel coUided with, lay in the 
river, varying from one-third of thé distance from the American channel 
bank to the middle of the channel. Judge Longyjjiar held that the place 
of anchorage was not an improper one, as there was room on both sides 
for the tug and tow to pass. 

In the case of The Planet, 1 Brown, Adm. 124, it was held by Judge 
WiLKiNs that it was proper for a vessel to lie at anchor in the St. Clair 
river 1,000 feet from the Canadian shore, and more than 300 feet from 
the American shore, even with her sails up, and when there was a puffy 
wind, there being, as was said by the court, ample room for other vessels 
to pass on either side. 

"If there is no rule or custom requiring a vessel to bring up out of the 
fairway, she may anchor there, although directly in the track of ships. 
Thus a vessel brought up in the Mersey directly in the track of the ferry 
steamers waa held not to be in fault for lyîng there. The obligation 
on a ship under way to keep clear of another at anchor applies, although 
the ship at anchor is in an improper berth. And a vessel brought up 
in a berth which is improper only in the sensé that it is in an exposed and 
dangerous position, does not thereby contribute to a collision eaused by 
another ship negligently driving into her." Mars. Coll. 224. 

In The Worthington and Davis, supra, it was held that anchorage in the 
St. Clair river is not necessarily improper because the channel is com- 
paratively narrow, and vessels are frequently passing and repassing, if 
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room be left for vessels and tows to pass in safety. See, also, Wells v. 
Armstrong, supra. 

As there was ample space for vessels to pass the Richards on either 
side, I must hold that her place of anchorage was not improper. But 
anchoring there as she did, she was undoubtedly bound to exercise a 
greater degree of care and diligence in respect to her light and her an- 
chor witch, than would be requisite if she were anchored ont of the usual 
path of vessels. It was her duty to keep a vigilant lookout, and to take 
ail the précautions to avoid collision with other vessels which the exi- 
gencies of the situation might require. Mars. Coll. 224; 27i€ Warthirig- 
ton and Davis, supra; The Henry Warner, 29 Fed. Rep. 601. 

As before observed, the anchor light displayed by the Richards was 
sufficient, and conformed to the requireraents of law. Fault is found 
with her for not exhibiting a torch-light when the Ogemaw and her tow 
approached; but there is nothing in this circumstance, because the 
Richards was seen early enough to bave avoided her, and as soon as 
there could possiby hâve been any obligation to show a torch. The 
Léopard, 2 Low. Dec. 238. 

The anchor watch consisted of the second mate and one seaman. The 
crew of the vessel consisted of six men before the mast, the master, and 
first and second mates. The master was not on board at the time of the 
collision. The same circumstance in the case of The Sapphire, 11 Wall. 
170, was accorded some weight in the opinion of the court, as évidence 
of négligence. Ail the crew were below except the anchor watch, but 
came on deck just before the collision. The mate put the wheel of the 
Richards to port, but it is apparent from, the évidence this was not donc 
until the collision was immediately imminent. The second mate knew 
there was danger when the Ogemaw was abreast of the Richards, for he 
says he hailed the men on the deck of the Ogemaw, and told them to 
keep away, and that he hailed the barges in tow, warning them to keep 
their wbeels hard a-port. No effort was made to run out more anchor 
chain, thus allowing the vessel to drop down the stream with the cur- 
rent. In fact, nothing was doue on the Richards to avoid the collision, 
except to bail the passing vessels, and put the wheel of the Richards to 
port when the collision was unavoidable. More effective measures might 
hâve been taken to avert the disaster which resulted. The second mate 
and seaman, constituting the anchor watch, saw the Ogemaw and her 
tow approaching a long distance off. It was their duty to be alert, and 
to call assistance from below promptly. The danger was especially ap- 
parent when they saw, as they' must hâve done, that the tow was a long 
one, and that each succeeding vessel, as it passed, came in doser prox- 
imity to the Richards. If her helm had been promptly put to port, 
and thus, by the force of the current, the stern of the vessel had been 
worked over to leeward, and the bow turned off to starboard, and if, in 
addition to this, more anchor chain had been run out, thus allowing 
the vessel to drop down the stream with the current, and if ail this 
had been done, as it might bave been, before a collision was actually im- 
pending, it is highly probable the collision would hâve been avoided, or 
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that the damages occasîoned thereby would hâve been lessened. For 
the failure to take such precautionary measures, Judge Longyear held 
the vessel àt anchbr in fault in the case of The Masters and Eaynor, sm- 
pra, a case so parallel in its facts, to the case in hand, as to make it ap- 
plicable hère with singular force. The circumstances of the situation 
imposed upon the crew of the Richards the duty of exercising a degree 
of vigilance and care in which they appear to hâve been wanting. The 
Richards istheréfore held also in fault. 

Both veasèls being found in fault, it foUows that eaoh must bear a 
moiety of the damages. A decree in favor of the libelant will be entered 
Rccordingly, and there will be a référence to a commissioner to ascertain 
and report the damages. 



The Rebecca Shepheed. 

The Benjamin Bouene. 

The Rebecca Shepheed v, The Benjamin Bouene, 

(District Court, B. D. Pennsykania. December 6, 1887.) 

COLI.ISION— iNETITABIiB ACCIDENT. 

The schooners A. and B. were sailing early in the morning, off Cape Cod. 
The wind was blowing freshly from the south-west, ornearly so; thé seawas 
chopping, and the weather foggy and"thick. " Each vessel maintained a 
v'gilant lookout, and signaled freqnently by horn. Their gênerai course was 
the same, and both were close-hauled. The A. was on her starboard tack, 
heading nearly south-east by south, and the B. was on her port tack, head- 
ing about south-west. Neither could see the other or hear the signais, until 
immediately before the collision. When a collision was imminent each acted 
promptly, and both went to starboard. The A. contended that the B. should 
hâve ported ingtead of starboarding. The B. claimed that the accident could 
not be avoided. Eeld, that the collision was the resuit of an inévitable acci- 
dent. 

In Admirai ty. 

Flanders & Pngh, for libelant. 

Henry R. Edmunds, for respondent.. 

Butleb, J. In the early morning of August 14, 1886, the libelant, 
when 12 or 15 miles south-east of Cape Cod, was run into by respond- 
ent, and seriously damaged. Both vessels were bound for Philadelphia, 
sailing on the same gênerai course, each in ballast and close-hauled, the 
former on her starboard tack, heading nearly south-east by south, and 
the latter on her port tack, heading about south-west. The wind was 
south-west, or nearly so, blowing freshly, and the sea chopping. The 
weather was foggy and thick. Each vessel maintained a vigilant look- 
out and signaled frequently, by horn. 

lEeported by C. B. Taylor, Bsq., of the Philadelphia bar. 
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While the libel and answer charge the respective parties with seri- 
ous faults, the libelant now stands aîone on the allégation that the re- 
sppndent, on ooming into view, should hâve ported her wheel and luffed, 
instead of starboarding tôgo astérh; and the respondent confines herself 
to the allégation that the fornaer should hâve held her course, ins+'^'^d of 
starboarding as she did; that her speed was too great; and that the col- 
lision was inevitaible. The situation of the vessels, their courses through 
the water, imposed on respondelit the duty of keeping off, and on the 
libelant that of holding her course. In view, however, of their close 
proximity, the libelant was justifiable in changing as she did, although 
it is probable the change brought her stem nearer the respondent. If 
her rate of speed was too great, this did not tend to the collision, but 
rather to faoilitate the respondent's effort to pass her stern. 

A careful exaùiination of the case has satisfied me that neither vessel 
was in fault,*— that the collision was unavoidable. The défense of inévita- 
ble accidentis ilôt often sustained, and should notbe. Generally, indeed 
almost universallyj collisions are attributable to négligence, and it is 
only wheré the absence of négligence is clearly shown that the défense 
should be sustained. Hère, I am fuUy persuaded, each vessel did her 
whole duty, — was entirely free of fault. Neither was able to hear the 
other's signais, nor to see her approach, until so near that the collision 
was unavoidable. While the libelant now puts the distance at 300 yards, 
the libel states it to hâve been two lengths, (270 feet,) and the respond- 
ent puts it at about 250 féet. The précise distance cannot, of course, be 
known, nor very nearly approximated; the witnesses guess at it simply, 
and their guessing is no doubt wild. That the distance was so short as 
to render the situation very dangerous is.olear. It produced instant 
alarm on both vessels. The libelant's otïicers shouted orders to the re- 
spondent, as well as to her own crew, and varied her course, which was 
only justified by the péril impending, and the shock foUowed almost im- 
mediately, before the libelant had succeeded in turning her head more 
than two points. The collision was therefore, we repeat, unavoidable. 
This appears from the libelant's testimony, as well as from the respond- 
ent's. 

It is urged, however, that the injury would bave been less if the re- 
spondent had ported instead of attempting to go astern. This is by no 
means certain; to bave brought the vessels side by side would bave re- 
quired a change of course in each of about five points, or ten between 
them. As the libelant had not succeeded in getting off more than two 
when struck, it is manifest that the vessels could not bave been brought 
to this position, and that thé attempt to do it would simply bave landed 
the blow further towards the libelant's bow, where the injury might hâve 
been as great, or greater. Granting, however, that the respondent, un- 
dert;he necessitj' for immédiate action, in view of the danger, failed in 
judgment respecting the best method of escape, such failure is not a fault 
for which she is liable. The F. P. HaR, 14 Fed. Rep. 408; The John 
Stuart. 4 Blatchf. 444. To say the least, whether she should hâve ported 
and fallen off eastward or starboard to go astern, was debatable. To do 
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either wouH not hâve been a mistake; which was hest was sîmply à ques- 
tion ,of judgment. The two experts called differ about it. Her master, 
an ejçperienced, compétent seaman, wbo was earnestly seeking to escape 
the danger, selected the course adopted; whether his judgment was right 
cannot be ascertained, and is not important. With a little more space 
he doubtless wou]d hâve gone clear, if the libelant had held her course. 
To measure the distance accurately under the circumstances, and know 
whether it was sufficient, was impossible. No one was better capable of 
judging than he, and he believed it.to be sufficient. He could turn in 
this direction (from the wind) readily and quickly, while he could not 
in the other. With sufficient space between the vesseis this was not only 
the proper movement, but the only one allowable. 

The mate, who was on deck when the vesseis came into view, had in- 
stantly given an order to port, which b^ing heard by the master, who 
was below, he ran up and countermanded it by the order to starboard. 
This countermand is complained of as a fault, on the ground that it de-' 
layed and embarrassed the effort to keep off. But why should it be com- 
plained of? The master's judgment was as good as that of the mate, 
probably better, and no appréciable time had been lost. The vessel's 
course was not affected by the first order. There is no satisfactory évi- 
dence that the wheel had been changed. What the libelant's witness 
says respecting it is incredible; the circumstances (the danger and excite- 
ment, the distance and difficulty of seeing) forbid belief that he saw and 
noted what he asserts. It would be interesting to hear the respond- 
ent's wheelsman, but I cannot believehis testimonyis important. Sup- 
pose the wheel had been changed, the vessel's course was not affected, 
and the delay must, therefore, hâve been but momentary, and immate- 
rial. If the order to starboard had been given by the mate instead of 
that which he gave, the resuit must hâve been the same. This cannot 
be doubted. Possibly the blow might bave been a little further back, 
but the conséquences would bave been the same. The libel must be dis- 
missed. 



JCiro OV VOLUMB 



